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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1212653

D.C. DocketNo. 4:11-cv-00010RH-CAS

ACE PATTERSON,

PetitionerAppellant,

Versus
SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

RespondenAppellee.

Appeal from the United States District Court
for the Northern District of Florida

(January 29, 2016)

Before WILLIAM PRYOR,andJORDAN, Circuit Judges, and HAIKALA,
District Judge.

JORDAN, Circuit Judge.

" Honorable Madeline Hughes Haikala, United States District Judge for the MoBtserict of
Alabama, sitting by designation.
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Ace Patterson, a Florida prisoner, appeals the district court’s dismissal of his
habeas corpus petitipfiled pursuant to 28 U.S.C. § 2254 second or successive
under 28 U.S.C. § Z2(b). As we explainynder our prior decision imsignares
v. Secetary, 755 F.3d 1273 (11th Cir. 2014)lr. Patterson’s § 2254 petition is not
second or successive within the meaning of 8§ 224Afl® thereforaeverse.

I

In 1998, aFlorida jury convicted Mr. Patterson of burglary, aggravated
kidnapping of a child, and two counts of capital sexual battery. The trial court
sentenced Mr. Patterson to 311 months of imprisonment for the burglary and
aggravatekidnappingoffenses andconsecutive terms of life imprisonmepilius
chemical castration for the sexual batteffense His convictions and sentences
were affirmed on direct appeal.

Approximately nineyears later, ir2007, Mr. Patterson filed a habeas corpus
petition pursuant to 8§ 2254. The district court dismisgea untimely that same
year.

After that dismissal, Mr. Patterson filed a motion to corragtillegal
sentencewith the state trial courunder Florida Rule of Criminal Procedure
3.800(a). Mr. Patterson argued his motion that his sentence of chemical
castration was illegal because the trial cdwatl not compliedwith the statutory

requiranents ofthe chemical castration statutda. Stat. § 794.0235According
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to Mr. Patterson, the trial coufailed to cansult a medical expert to determine
whetherhe was an appropriate candidate for chemical castration aifet] to
specify the duration athe treatment. See Houston v. Stat852 So. 2d 425, 428
(Fla. 5th DCA 2003) dxplaining that appoinhg an expert ad specifying the
duration of treatment are “mandatory requirements’thaf chemical castration
statute).

In its responsgthe State conceded the facial sufficiency of the motion and
did not oppose Mr. Patterson’s request to cortieetillegal sentencegiven the
consecutive lifaermsthat had been imposed. On December 14, 2009, the state
trial courtentered an ordegraning Mr. Patterson’Rule 3.800motion The order
repeated all of the sentences initially imposed on Mr. Patterson, andtetatdd.
Patterson would “not have to underfu]edroxypr@esteronelajcetate (MPA)
injection, also known as ‘Chemical Castration’ as previously ordered by the Court
at his sentencing in the above styled matter.”

Following entry of tie neworder, Mr. Pattersa filed a new § 2254abeas
corpuspetition. The district court dismiss#us petition as “second or successive”
under 8§ 2244(b)(1because Mr. Patterson had previously filed a habeas corpus
petition that had been dismissed as untimelyWe granted Mr. &terson a

certificate of appealability to determine whether the state cogier deleting
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chemical castration from his sentence resulted in a new judgment, such that his
currenthabeas corpusgtitionis not second or successive.
I

Whether a petitiondr a writ of habeas corpus is second or successive is a
guestion we considate novo SeeStewart v. United State$46 F.3d 856, 858
(11th Cir. 2011). Generally, subject to exceptions not relevant here, claims
presented in a second or successive § 2254 petition are subject to dishessal.
Insignares 755 F.3dat 1278 n.4 (“Subject to two exceptions, § 2244 (b)vates
that ‘[a] claim presented in a second or successive habeas corpus iapplinder
section 2254 .. shall be dimissed.”). Unfortunately, 8 2244(b) does not explain
what constitutes a second or successive habeas petad. at 1278.

The Supreme Courstepped into thetatutoryvoid in Magwood v. Pattersgn
561 U.S. 320, 3333 (2010), andheld that “the phrase ‘second or successive’
must be interpreted with respect to the judgment challenged.” TherGleathat
“where . . . there is aew judgment intervening between two habeas petitions, an
application challenging the resulting new judgment is not second or successive.”
Id. at 341. Put more simply, “the existence of a new judgment is disposite.”
at 338. And the judgment is hat “authorizes the prisoner’s confinementd. at

332.
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Mr. Patterson contends that hesrrent8 2254 petition is not second or
successive because it is his first petition challengieghew judgmengenerated
by the order deleting chemical castration from his original sentenkele argues
that because the state trial cosubstantivelyamended his sentence to remaive
punishment of chemical castration, he is now in custody pursuant to a new
judgment. He contengdstherdore, that his current habeas corpupetition
challenging this new judgmentm®t second or successive untiagwood Based
on our prior decisiom Insignares we agree with Mr. Patterson

A

A Florida jury convicted Mr. Insignares of attempted fdstyee murder
with a firearm, resulting in a sentence of 40 years of imprisonment, including a 20
year mandatory minimum; criminal mischief, resulting iooamcurrentsentence of
five years of imprisonment; and discharging a firearm in public, resulting in a
concurrentsentence obne year of imprisonment.See Insignares755 F.3d at
1276. The trial court later reduced Mr. Insignares’ sentence for attempted first
degree murder from 40 years to 27 years, and a state appellate court set aside the
criminal mischief conviction. That left Mr. Insighares with ayZar sentence
(including a 26year mandatory minimum) for his attempted murder conviction,
and a concurrent ongear sentence for his discharge of a firearm convicti®aee

id.
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In 2007, bllowing statepostconviction proceedings, Mr. Insignares filed
his first § 2254 habeas petition. That petitveas dismissed by the district court as
untimely, and we dismissed Mr. Insighares’ appeal from that dismissal for failure
to prosecute See d. at 1277. After that dismissal, Mr. Insignaredike Mr.
Pattersonhere—filed a motion with the state trial courto correctan illegal
sentence undeRule 3.800. See d. In 2009, the state trial court grantecatth
motion and issued a new judgment redudifrg Insignares’ mandatofgninimum
sentencefor the attemptedmurder conviction from 20 years to 10 yearsnd
otherwiseleaving his convictions ancemaining sentensantact. Seed. As a
result of the state trial court's Rule 3.800 order Mr. Insignares had a shorter
mandatory minimum sentencéut his total custodial sentence of 27 years
remained the same.

In 2011, bllowing the entry of a corrected sentence and new judgment by
the state trial court, Mr. Insignaredike Mr. Patterson herefiled another § 2254
habeas petitiom the district court. See d. Mr. Insignares—like Mr. Patterson
here—asserted claims related to his initial convictions, and didcantend that
there was anything wrong with the new judgment itséée id.(“Notably, [Mr.
Insignares] alleged the same errors in his 2007 [first habeas] petition as he has in

his second habeas petition.”).
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Applying the Supreme Court's decision Magwood, the district court
determined thaMr. Insignares’new habeagorpus petion was not second or
successive, and denied the petition on the mefdtse d. On appeal, the State
argued that, “[b]Jecause [Mr.] Insignares had filed a federal habeas petitio@7in 20
challenging his conviction and raising the same issues as [irOkik petition,”
the laterpetition was second or successiaed the district court did not have
jurisdiction to adjudicate.itSee idat 1278.We rejected the State’s argument

Relying onFerreira v. Secretary494 F.3d 1286, 1288 (11th Cir. 2007 w
affirmed the district court’s determination that Mr. Insignaresivhabeas corpus
petition was not “second or successive” undagwood We held that “[tjhe 2009
resentencing by the state judge resulted in a new judgment, and [Mr. Insignares’
2011 petition was the] first federal challenge to that 2009 judgmelmsignares
755 F.3d at 1281And we did so even though the new judgment was beneficial to
Mr. Insignaresand even though the claims asserted by Mr. Insigrdrakenged
his initial convctions and not the new judgmen$ee idat 1277.

We declined to follow the Seventh Circuit's decisionSuaggs v. United
States 705 F.3d 279, 28284 (7th Cir. 2013) which concluded that aecond
motion to vacate is “second or successive,” even wtieredefendant has been
resentenced, if the motion attacks the underlying conviction and not the new

sentence Wephrasedur holding as follows[W]hen a habeas petition is the first
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to challenge a new judgment, it is not ‘second or successive’ regardlesstioémwhe

its claims challenge the sentence or the underlying convictitth.4t 1281. We

then addressed Mr. Insignares’ claims (several claims of ineffective assistance of
counsel a claim that a juror had been sleeping at trial, and a claim of cumulative
error) and rejected them on the merits, even though the first habeas petition
asserting those same claims had h@ewiouslydismissed as untimelySee idat
1282-84.

A “basic pinciple of justice [is] that like cases should be decided alike,”
Martin v. Franklin Capital Corp. 546 U.S. 132, 139 (2005), and we find
meaningful distinction between Mr. Insignares’ case and Mr. Patterson’sliese.
as Mr. Insignares’ initial 8§ 2254 petition was dismissed for untimeliness, so too
was Mr. Patterson’s initial 8 2254 petition. Just as Mr. Insignares filed a motion
with the state trial court to correct hilegal sentence under Rule 3.800, so too did
Mr. Patterson. Just as the stattrial court granted Mr. Insignares’ motion to
correct,substantively amending a part thie sentence but leavinglr. Insignares’
remaining convictiosandtotal custodiakentenceintact, so too did the state trial
courtheregrant Mr. Patterson’s motioto correctsubstantivelyvacatinga portion
of the sentencebut leaving Mr. Patterson’sremaining convictioa and total
custodialsentenceintact. Just as Mr. Inghares benefitted from the new sentence,

so too did Mr. Patterson benefit from the new senterfed just asthe second
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habeas petition filed by Mr. Insignarasserted claims related to hiaderlying
convictions(and not to the new sentence), so too thielsecond habeas petition
filed by Mr. Patterson assert claims related toumderlying convictiongand not
to the new sentence) As in Insignares the state trial court's grant d¥ir.
Patterson’s Rule 3.800 motion and iutacatur of the punishment ofchemical
castrationfrom the original sentenceonstituted aesentencing thakesulted in a
new judgment, even though Mr. Patterson’s total custodial term (life in prison)
remainedthe sameand even though th®urrenthabeas corpus petition challenges
only the underlying convictions

B

The State contends thhatsignaresis distinguishable for two reasondVe
are not persuaded.

First, the State argues thanlike the situationin Insignares Mr. Patterson
was not resentencednstead, the statadl court merely barred the Department of
Corrections fromcarrying outa portion of Mr. Patterson’dnitial judgment and
sentence. We do not see the distinction.

Initially, Mr. Pattersois sentence consisted of a term 31 months of
imprisonment for his burglary and aggased kidnapping convictions, as well as
consecutive terms of life imprisonmeplus chemical castration for his sexual

battery convictions. The total sentencenot only authorized the Department of
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Correctionsto incarcerate Mr. Patterson, but alst its discretionto chemically
castratehim by administeing MPA during histerm of incarcerationSeeFla. Stat.

8 794.0235(2)(b)X“In all cases involving defendants sentenced to a period of
incarceratio, the administration of treatment with medroxyprogesterone acetate
(MPA) shall commence not later than one week prior to the defesdaitase
from prison or other institution.”) The Stateconceds in its brief thatthe
administration of MPA “is a part of the defendant’s . . . sentérsemAppellee’s

Brief at 27 andwe accept that concession because it is consistent with Florida law.
Indeed, Tran v. State 965 So. 2d 226, 229 (Fla. 4th DCA 2007), holds that
chemical castration is not for medical treatment and constitutes “part of the
defendant’s punishment and sentence.”

Following entry of the state trial courtRule 3.800 order vacating the
chemical castration portion of Mr. Patterson’s seoge the Department of
Corrections was no longer authorized dbemically castrate him through the
administration of MPA. It was, in other words, not able to carry out ortkeof
punitive measurepermitted by Florida law aniitially imposedby the trid court
at sentencing.The Rule 3.800 order, together with the 1998 judgment, are what
currently “authoriz[e] [Mr. Patterson’s] confinementMagwood 561 U.S. at 332.

We fail to understanchow an ordewacating the punishment a@hemical

castratior—a recognized part dfir. Patterson’soriginal sentenceunder Florida

10
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law—can be considered anything but a resentendindeed, the State admitted at
oral argument thain implementingthe sentencethe Department of Corrections
must abide by the triatourt’'s Rule 3.800 ordeand thereforecannotadminister
MPA to Mr. Patterson Cf. Murphy v. United State$34 F.3d 1303, 1314 (11th
Cir. 2011) (stating thed resentencing occuf@here an old sentence is invalidated
and replaced with a new one"Accordingly, weare notswayedby the State’dirst
argumentSeeH. Friendly,IndiscretionAbout Discretion 31 Emory L. J. 747, 758
(1982) (“the jurisprudential rule of like treatment demands consistertcgnip
between cases that are precisely alike butregrthose where the differences are
not significant”).

Second, the Statays thatnsignaress distinguishable becausethat casg
after grantingthe Rule 3.800 motion, the stateal court entered a “corrected
sentence and new judgmentrisignares 755 F.3d at 1277. The State asserts that
herethere is only one judgment in the recefthe onerenderedn 1998—and it
contends thatbecause the state trial court did not enter a new judgment in Mr.
Patterson’s cadellowing its grant of Rule 3.800 lief, Insignaresdoes not apply.

Again, weare notconvinced. For startersfFlorida law require®nly thata
“ludgment of guilty” or “not guilty . . . be rendered . . . in writing, signed by the
judge, filed, and recorded.” Fla. R. Crim. P. 3.670. With regards to a defendant’

sentence, Florida Rule of Criminal Procedure 3.700 requingsthat “[e]very

11
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sentece . . . be pronounced in open court . . . [and] [t]he final disposition of every
case [ ] be entered in the minutes in courts which minutes are kept and . . .
docketed in courts that do not maintain minutes.” Florida Rule of Criminal
Procedure 3.986 pvales a sample “uniform Judgment and Sentence form,” but
“[n]either Rule 3.986 nor any other rule makes the completion and filing of the
authorized form of judgment and sentence a condition to a valid sentence.”
Flowers v. State351 So. 2d 387, 389 (Flast DCA 1977).Indeed,under Florida

law eventhe requirement that a judgment of guilt be rendered in writing “should
not be read as suspending the effect of the sentence pronounced in open court until
the paper is filed.” Id. In other words, under Florida law a sentenc{og
resentencingprder need not be documented in a forsgaratgudgment to be
effective. Thus, the mere fact that the state trial cévertedid not, in addition to
Issuingits Rule 3.800 ordeentera new judgmendoes not affect the validity afs
resentencing of Mr. Patterson, andistnot determinative of whether a new

judgment existsinderMagwoodandInsignares®

! Imagine a scenario where a Florida state ceentences a defendant convicted of fraud to 10
years in prison at hard labor. After being forced to do hard labor for a year, the deféesa
Rule 3.800 motion to correct an illegal sentence, arguing that the hard labor portioa of t
original sentace violates the Eighth Amendment. The state trial court agrees, and assues
order deleting the hard labor aspect of the initial sentence and telling the auaghorities that
they can no longer require the defendanpeéoformhard labor. Although the state trial court
does not enter a new separate judgment without the hard labor condition, its oriiley tiedé
punitive conditionis a resentencing whickonstitutes a new judgment undéagwoodand
Insignares

12
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To accept the State’'s argument would be to make the form that a new
judgment takes-rather than its substanealispositive. If we were to accept the
State’s view—thatit is the entry of a nevgeparatgaper judgmenand only the
entry of a new separate mapgudgment)hat results in a “new judgment” under
Magwoodand Insignares—then a state trial court’s correction of a simple clerical
error through the entry of a neseparatgaper judgmen¢for example, replacing
“500 monthsin prisorf with “50 monthsin prisorf to correct a typographical
error) would necessarily result in a new judgmeiting a defendanta new
opportunity to seek federal habeas relidfe have already rejected the notion that
the mereissuance of a revised paper judgment under suctumstances
necessarily constitutes resentencing. See United States v. Portillo363 F.3d
1161, 1165 (11th Cir. 2004) (holding that the correction of a clerical error that is
“minor and mechanical in nature” in a sentence under HeBesla of Criminal
Procedure 36 does not result in the entry of a new criminal “judgment” under
Fedeal Rule of Appellate Procedure 4(b)(1)(A)).

We do not think the Supreme Court intended N@gwoodto extend that
far, and thereby conflict with the central purpose behind AEDPA'’s restrictions on
the filing of second or successive petitieAhat of “ensufing] greater finality of
state and federal court judgments in criminal caseshfinzalez v. Secretarg66

F.3d 1253, 1269 (11th Cir. 2004ff'd on other grounds sub nom. Gonzalez v.

13
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Crosby 545 U.S. 524 (2005)Where state court ordease concerred principles
of federalism anadomity counsel against federal countsising that a staterial
courtuse a particulamethod (orpiece of papé@rto render acriminal judgment.
Given the potential variety of forms of criminal judgmentsikble in state
criminal justice systems federal rule for determining successiversssuld and
must be based onhe substance, and not the merely the fasfma trial courls
sentencingrder.

For all of these reasonsewelievethe appropriate approdcis to focus on
the legal error corrected by, and the substantive effedhefstate trial court’s
Rule 3.800order As we emphasized ilnsignares “courts must look to the
judgmentchallenged to determine whether a petition is second or successive.”
Insignares 755 F.3d at 1278emphasis in original) And we have previously
explained, in the context of applying AEDPA'’s eymar statute of limitations, that
“the judgment to which AEDPA refers is the underlying conviction and most
recent sentence that authorizes the petitioner’'s current detenti@nréira, 494
F.3d at1292

Where a state court corrects a legal error in an initial sentence, and imposes
a new sentence that is substantively different than the one originally imposed, there
Is a new judgment unddagwoodandInsignares Here, thanitial imposition of

the punishment of chemical castration was erroneous under Florida law, and the

14
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subsequentemoval ofthat punishmensubstantivelyaltered theunitive terms of
Mr. Patterson’sustody Sothe originall998 judgmentstanding alone, no longer
accounts for the authority of the Department of Corrections to datalnexert
control overMr. Patterson Insteadas the State admits, one must now look to the
original 1998judgment,together withthe 2009order removing the punishment of
chemical castration, in order to determine Mr. Patterson’s preshtlegally
authorizedsentenceSeeMagwood 561 U.S. at 332“QA 8§ 2254 petitioner is
applying for something: His petition ‘seeks invalidation (in whole or in part) of the
judgment authorizing the prisoner's confinement.Qf. B. Garner, Garner’'s
Dictionary of Legal Usage 495 (3d ed. 2011) (defining an American judgment as
“the final decisive act of a court in defining the rights of the partieB8cause this
Is Mr. Patterson’s first § 2254 petition challenging this new judgment, we conclude
that it is not “second or successive” under 8§ 2244(b).
C

The Fifth Circuit’s decision in re Lampton 667 F.3d 585 (5th Cir. 201,2)
IS not to the contrary. Mr. Lamptpa federal prisonewasconvicted by a jury of,
among other things, one count of conspiracy to distribute heroin andanarand
one count of engaging in a continuing criminal enterprisSéne district court
sentenced hino concurrent life sentencésr eachconviction The district court

however later granted in part Mr. Lamptoniaotionto vacate under 28 U.S.C. §

15
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2255 ruling thathis convictions vidated the constitutional prohibition against
double jeopardy. The district cowdcatedMr. Lampton’s conspiracy conviction

and sentengdeaving in place the continuirggiminalenterprise conviction and

the life sentence for that conviction

Mr. Lampton then filel a second §8 2255 motion, arguing that under
Magwoodhis motion was not second or successive because it was his first § 2255
motion challenging his amended judgment. He argued beaause the district
court granted his first 8§ 2255 motidme was now in custody pursuant to a new,
amended judgment and this was his first § 2255 motion challertigaighew,
amended judgment. The Fifth Circuit disagreed with Mr. Lampton and held that
where a first collateral attacksults in the vacatur of@nviction and sentence for
a lessefincluded offense, which has the same concurrent sentence as the
conviction for the greater offense (which remains valid), the granting of the first
collateral attack does not yield a new judgment.

The Fifth Circuit reached this result, in parecausedespite the amended
judgment, Mr. Lampton still had to servea life sentence on the continuing
criminalenterprise conviction that was imposed by the original judgment entered
by thedistrict court Mr. Lampton’spunishmentjn other wordsdid not change
“[T]he rule announced inMMagwood applies only when a new sentence was

iImposed as a result of the first habeas proceediid).'at 589. Because no new

16
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sentence was imposed as a result of Mr. Lampton’s ini@25% motion, thé-ifth
Circuit concluded that his prior § 2255 petition did yetld a new judgment of
conviction “Whether a new judgment has intervened between two habeas
petitions, such that the second petition can be filed without th[e] [c]ourt’s
pemission, depends on whether a new sentence has been impédedcat 589
(citing Burton v. Stewart549 U.S. 147, 156 (2007) (“Final judgment in a criminal
case means sentence. The sentence is the judgmein.Mr. Lampton’s case,
the “sentence onhé [continuingcriminakenterprise] conviction remained intact
after the initial 8 2255 proceeding was completeldl’ at 589. Because “no new
sentence was imposed|,] [tjhe less fundamental change made to [Mr.] Lampton’s
judgment of conviction [was] noénough to allow him to bypass AEDPA'’s
restrictions on piecemeal habeas litigatiotd” at 590°

Here,unlike the situation iLampton the statetrial court’sRule 3.800order

substantively changed Mr. Pattersa’ sentence. The order eliminated the

% The Fifth Circuit also reached this result based upon its own circuit precedert,itwhic
concluded did not require the district court to enter a new judgment as to the remainisgrcount
a multkcount conviction after one of the counts was vacafeee Lampton667 F.3d at 5889
(“It has long been the law of this Circuit that where a defendant hasiropenperly convicted
of and sentenced on both a greater offense and a-lesketed offense, ‘the proper remedy is to
vacate both the conviction and sentence on the inclaffedse, leaving the conviction and
sentence on the greater offense intact.” Thus, when a first habeas pesitilbs irevacatur of
the conviction and sentence associated with one count of aaouiit conviction, the district
court is not required to enter a new judgment as to the remaining counts. Thosearsaind
sentences, as well as the judgment imposing them, remain undisturbBaat) scenario is not
presented here.

17
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punishment of chemicatastrationfrom the initial sentence, arab a resula new
sentence was imposed

Notably, the Fifth Circuitin Lamptoncited with approval its prior order in
re Barnes No. 1:30319 (5th Cir. June 23, 2011) (per curiam). k tase, after
his first habeas petition was dismissed on limitations groutias petitionetater
filed a motion in state court to correct his life sentence. The state court granted the
motion andamendedhe petitioner’s life sentence to a-§8ar sentence. The Fifth
Circuit held that the petitioner could file another § 2254 petition without obtaining
prior authorization under § 2244 “pbecause a new sentence constitutes a new
judgment.” Lampton 667 F.3d at 588 (citintp re Barnesslip opinion at 3).

Our holding is consistent with the Fifth Circuit’'s reasonind.ampton in
that we too conclude that it is Mr. Patterson’s new senteracsentenceéhat no
longer contains a previously imposed @iment—which yields a new judgment
As a result of the state trial courtRule 3.800order, the Department of
Corrections can no longahemcally castrateMr. Patterson That is,it camot
carry out a punishment that it was previously legally authorized to carmyholat

Mr. Patterson wainits custody This substantive alteration of the punitive terms

18



Case: 12-12653 Date Filed: 01/29/2016  Page: 19 of 67

of Mr. Patterson’s origingudgmentresulted in a new sentence, which yielded a
new judgment.
D

We respect the passionate dissenting views of our colledgdgewilliam
Pryor. Yet we suspecthatJudge Pryor’s realisagreement is witMagwoodand
our prior decision innsignares

Judge Pryor, for example, complains that our decision allows a state prisoner
to raise, in a subsequeiatderal habeas petition, claims that he faileddsertn
his first petition. That complaint, however, should be addressed to the Supreme
Court TheJustices who dissent&d Magwoodpointed out that the majority was
permitting the exact same thing that Judge Pnew bemoans. See Magwoad
561 U.S. at 3434 (Kennedy, J., dissenting) (“The Court today decides that a state
prisoner who succeeds in his first federal habeas on a discreet sentencing claim
may later file a second petition raising numerous previously unraised claims, even
if that petition is an abuse of the writ of habeas corpus.”). It is not for us to
overhaulSupreme Court precedengee King v. Morgan807 F.3d 154, 159 (6th

Cir. 2015) (explaining that iMagwoodthe majority ruled in favor of the habeas

% If we are mistaken, andamptonis inconsisten{or in tengon) with Insignares our
loyalty, of course, is ttnsignaresrather tharl.ampton

19
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petitioner notwithstanding the “animating” purpose of AEDPAO cut back on
successive habeas challenges”).

There is also anaspect of Judge Pryor's dissent that we do fadty
understand. Judge Prydike the Statesays thatinsignaresdoes not control
because inhat case the state trial court entered an amended judgment after issuing
its Rule 3.800 orderAccording to Judge Pryor, that separate judgmenlich is
missing here-makes all the difference, because formalism should reign supreme
(even though he acknowledges that under Florida law a separate written judgment
IS not necessary).But Judge Pryortthen apparently endorses opinion which
holds that an amended judgment reducing a sentence under 18 U.S.C. § 3582(c)
due to aretroactiveguideline amendment ot a newjudgment undeMagwood
See White v. United State®l5 F.3d 834, 8387 (7th Cir. 2014).Soit is unclear
whether formalism is the guiding principle, and are left to guess whether it is a
piece of paperor a vacatuyror a substantive chaagor something elsaltogethey
that matters.

If Judge Pryor thinks that White is correctly decided, thenhis
characterization oits rationale—that there is no new judgmeumnlessthe original
judgment is vacatedfits here, for the state trial court’'s Rule 3.800 order in Mr.
Patterson’s case set aside, i.e., vacated, the punishment of chemical castration

mandatedand authorized by the 1998 judgmeng&lorida courts have long held

20
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and recognizedhat an order granting a Rule 3.800 motion is effective (and
appealable) if iimposes a new sentence, thereby putting an end to judicial labor.
See, e.g.,State v. Del Valle745 So.2d 541, 542 (Fla. 4th DCA 199Pgte v.
State 908 So.2d 613, 614 (Fla2d DCA 2005) Adams v. State949 So.2d 1125,
112627 (Fla. 3d DCA 2007)

Finally, to the extent that Judge Pryor is suggesting that we are in some way
trying to undermine AEDPA, suclmaccusations as disappointings it is wrong
As the Seventh Circuit recently noteste Kramer v. United State&97 F.3d 493,
502 (7th Cir. 2015), reasonable jurists can disagree about what constitutes a new
judgment underMagwood We have tried tofaithfully apply AEDPA and
Magwoodin light of binding circuit precedent, and that binding circuit precedent is
Insignares We believe we have accomplished that takldge Pryds protests
notwithstanding.

I11

We reverse the dismissal of Mr. Patterson’s habeas cpgiiisnas second
or successivand remand fofurther proceedingsonsistent with this opinionWe
express no vieson Mr. Patterson’s claims.

REVERSED AND REMANDED.
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HAIKALA, District Judge, concurring specially:

Judge Pryor and Judge Jordan have prepared thorough opinions in this case.
| have studied both opinions. | agree with Judge Pryothisatase is not hard.
agree with Judge Jordan’s analysis of the issue presented to the Court. Like Judge
Jordan, lconclude that the rationale lolsignares v. Sec’y, Fla. Dep’t of Coriz55
F.3d 1273 (11th Cir. 2014), requires reversal. | write separately to address a few
points in Judge Pryor’s opinion.

In his opinion, Judge Pryor describes Mr. Patterson’s hepible criminal
behavior. Minority Op. at-3. There is no doubt that the conduct that gave rise to
Mr. Patterson’s conviction and sentence is heinous, but that conduct has ng bearin
upon the legal standard that governs the issue before the Coulte Waited
States Supreme Court wrote@messman v. TeetSOn many occasions this Court
has found it necessary to say that the requirements of the Due Process Clause of
the Fourteenth Amendment must be respected, no matter how heinous the crime in
guesion and no matter how guilty an accused may ultimately be found to be after
guilt has been established in accordance with the procedure demanded by the
Constitution.” 354 U.S. 156, 165 (1957). Stated differently,

[T]he Constitution upon which this country is founded protects all

citizens, even the worst among the citizenry who have engaged in the

most reprehensible of acts. In this context, the broad protections of

the Constitution therefore turn a blind eye to the individual facts of the

underlying cime and instead focus on rights, even the rights of those
who gave their victims no such analogous consideration. Such
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fundamental fairness in application must inform cases like the one

before this Court today, animating the proceedings so that justice,

however often slow, is ultimately done. To accept less would be to

diminish the Constitution.

Cooey v. StricklandNo. 2:04CV-1156, 2009 WL 4842393, at *102 (S.D. Ohio

Dec. 7, 2009). Similarly, when interpreting and applying a statute, a court must
turn a blind eye to the individual facts of the underlying crime if those facts are not
relevant to the statutory issue before the court. To do otherwise would be to
abandon objective legal standards for subjective sliding stales.

Judge Pryor also expresses concern that the majority decision may cause
“state prisoners [to] have greater access to the writ” and state courts to be more
hesitant to correct sentencing errors. Minority Od%20. Respectfully, | do not
share these concerns. If anything,iegority opinion may, as a practical matter,
engender fewer writs. The obvious way to avoid a second writ is to make certain
that every criminal judgment fully complies with all procedural and substantive
rules that govern the judgment when the judgment is first entered. Judges are
human though, and trial judgedederal and state alikeoccasionally make
mistakes. Mistakes have consequences. To fulfill their obligations, trial judges

routinely issue decisionslegally sound decisionsthat produceonsequences

that the judge may wish he or she could avoid, but every judge, by oath, is

! The Supreme Court followed this principleNtagwood The defendant in that case murdered
an Alabama sheriff just outside of the jail where the sheriff worked. Tleetstdtcourt
sentenced Mr. Magwood to death for his crinagwood 561 U.S. at 323-24.
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obligated to “faithfully and impartially discharge and perform all of the duties” of
the judicial office’ The notion that a trial judge would refrain from corregtin
sentencing error that all of the parties have acknowledged (as is the case here) to
avoid a potential habeas petition is repugnant to the judicial office.

Similarly, we must follow binding precedent even when application of that
precedent may opehe doorhowever briefly-to a second habeas petitibrs
our Circuit has acknowledged, Supreme Court precedent dictates that a criminal
judgment is “comprised of both the sentence and convictimsignares 755
F.3d at 1281 (discussing and citiBgrton v. Stewart549 U.S. 147, 156 (2007)
Deal v. United State$08 U.S. 129, 132 (1998)A judgment of conviction
includes both the adjudication of guilt and the sentence.”)Faneira, 494 F.3d
at 1292 (“[T]he judgment to which AEDPA refers is the underlying conviction and
most recent sentence that authorizes the petitioner’s current detention.”) @aterati
in original). Insignaresinstructs that when a trial court corrects a sentence, even if
the revision does not impact the stated term of incarceration and even if the
amended sentence benefits the criminal defendant, the trial court renders a new

“ludgment.” And “when a habeas petition is the first to challenge a new judgment,

>See28 U.S.C. § 453.

3 Although the habeas petition at issue is “not subject to AEDPA's restrictioseoond or
successive’ petitions, AEDPA’s other limitations still apply. For exampé¢ p§titioner may not
raise in federal court an error that he failed to raise properly in statarcawtiallenge to the
judgment reflecting the error.” Moreover, previously decided claims mayreeldésed by the
law-of-the-case doctrine.Insignares 755 F.3d at 1281 n.9 (quotiMpgwood 561 U.S. at
340).
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it is not ‘second or successive,’ regardless of whether its claims challenge the
sentence or the underlying convictioririsignares 755 F.3d at 128kee
generallyMajority Op. at 412. When the trial judge corrected Mr. Patterson’s
sentence, the judge rendered a new criminal judgment. Mr. Patterson’s recent writ
is the first following the new judgment; the writ is not second or successive.

Judge Pryor’s and Judge Jordan’s opinions express an honest disagreement
about the import of this Circuit’s precedent. | vote with Judge Jordan. As Judge
Fay explained in his special concurrencésignares “there is language in
Magwoodthat indicates [] that the Supreme Court may well take a different tack
should it deal with a case like this ondtisignares 755 F.3d at 1285 (Fay, J.,
concurring specially). “When the Supreme Court has a case exactly like this one,
we will know the answer. Until then, we are bound by our precedé&@rneira”

andInsignares Id.

* Insignaresalso instructs that “the phrase ‘second or successive’ applies to lpatiéass,not
to theclaimsthey raise.” Insignares 755 F.3d at 1281 (emphasidmsignares.
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WILLIAM PRYOR, Circuit Judge, dissenting:

Ace Patterson-a child rapist, kidnapper, and burgltawon the habeas
lottery today. The majority gives him a second chance to collaterally attack his
convictions in federal court, seventeen years after his trial and nine ytearseaf
filed his first federal petition for a writ of habeas corpus. Most state prisoners are
not so lucky, as the Antiterrorism and Effective Death Penalty Act prohibits the
filing of a “second or successive” petition for a writ of habeas corpus. 28 U.S.C
§ 2244(b). But Patterson is luckier still. In a sleight of hand, the majority rules that
a 2009 order sparing him from chemical castratiam unopposed order that
benefitedPattersor-somehow hit the reset button on his ability to obtain federal
habeas relief, even though the 2009 order is not “the judgment authorizing
[Patterson’s] confinement” and is irrelevant for purposes of the bar on second or
successive petitiondMagwood v. Pattersqrb61 U.S. 320, 332, 130 S. Ct. 2788,
2797 (2010) (emphasis omite(quotingWilkinson v. Dotsojb44 U.S. 74, 83,
125 S.Ct. 1242, 1248 (2005)). The clear text of the statute makes “the judgment of
a State court” that holds the prisoner “in custody” the judgment that matters for our
collateral review. 28 U.S.C.Z54p)(1). And for good reason. Patterson, after all,
does not object to anything in the 2009 order that spared him from chemical
castration or allege that the removal of chemical castration somehow violated his

federal constitutional rights. He instead seeks to collaterally attack the judgment of
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convictions entered against him in 1998 judgment he has already collaterally
attacked once in federal court and four times in state court. And the majority lets
him do it. Because that ruling is wrong in every wajissent.

|. BACKGROUND

The majority provides a barebones accounting of the facts and the
procedural history of this appeal. But the nature of Patterson’s crimes, the trauma
he caused the victim, and his repeated and often frivolous collateral attadks viv
illustrate why the Antiterrorism and Effective Death Penalty Act bars second or
successive petitions. Here’s the rest of the story.

Ace Patterson is a prisoner in the custody of the Secretary of the Florida
Department of Corrections. In 1997, he visited his cousin and his cousin’s fiancée
at their home in Madison County, Florida. There, Patterson was introduced to the
couple’s eightyearold daughter before she went to bed. Patterson ate dinner and
spent time with the couple and then left for the night. But he later returned
uninvited.

In the middle of the night, Patterson broke into his cousin’s home, lifted his
cousin’s sleeping eightearold daughter out of her bed, and carried her outside.
Patterson dropped her in a dirty area of the woods and reggeWhen she tried to
scream, Patterson gagged her by sticking his fingers down her throat. When she

tried to escape, Patterson grabbed her leg, dragged her back into the dirt, and raped
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her again. After the assault, the girl found her way back home. Her parents awoke
to the sound of their eiglyearold daughter knocking on the front deecrying,

covered in dirt, missing a clump of hair, and covered in scratches and bruises. The
medical examiners later discovered dirt in her vagina and severe vaginal
lacerations.

In 1998, a jury convicted Patterson of burglary, aggravated kidnapping of a
child, and two counts of capital sexual battery. The Florida trial court sentenced
him to 311 months imprisonment, consecutive terms of life imprisonment, and
chemical astration. The 1998 sentence “committed [Patterson] to the custody of
the Department of Corrections” and directed the Department to “keep and safely
imprison” Patterson for the remainder of his life. A copy of the 1998 sentence is
attached as Appendix A this dissent. Patterson’s convictions and sentence were
affirmed on direct appeal.

Patterson then initiated a flurry of collateral attacks against his convictions,
including four petitions for writs of habeas corpus in state court and an ethics
complaintagainst the prosecutor who tried his case. His efforts failed, and a
Florida appellate court warned him that “the filing of any further successive and/or
frivolous petitions or appeals may result in the imposition of sancti®astérson

v. State 788 So2d 397 (Fla. Dist. Ct. App. 2001) (mem.).
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In 2006, Patterson filed his first federal petition for a writ of habeas corpus.
He alleged that his convictions were secured in violation of the Due Process Clause
of the Fourteenth Amendment, the Selfriminaion Clause of the Fifth
Amendment, and the right to effective assistance of counsel under the Sixth
Amendment. The district court dismissed his 2006 petition as untimely. Ordinarily,
that decision would have brought closure to the victim of his crimesywakdy
then eighteen years old.

Patterson then pursued a different line of attack. Instead of challenging his
convictions, he challenged the portion of his sentence that required chemical
castration. Patterson filed a motion to correct an illegal sentemt=r Florida
Rule of Criminal Procedure 3.800(a) on the ground that the trial court did not
comply with the statutory prerequisites for chemical castration. The State of
Florida and the guardian ad litem for the victim acquiesced in Patterson’s motion.
With Patterson imprisoned for life, the prosecutor and guardian ad litem
understandably viewed chemical castration as a “moot point” and believed that
contesting his motion was not worth “expos[ing] the victim to the painful
remembrance of the Defendanttdians against her.”

In 2009, the Florida trial court granted Patterson’s motion in an order that
stated, “[T]he Defendant shall not have to undergo [chemical castration] as

previously ordered by the Court at his sentencing in the above styled matter.” The
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2009 order did not vacate Patterson’s original sentence and replace it with a new
one. Nor did it direct the Department of Corrections to hold Patterson or to do any
affirmative act. A copy of the 2009 order is attached as Appdhtbxthis dissent.

After his success in state court, Patterson resumed attacking his 1998
convictions in federal court. In 2011, he filed a second petition for a writ of habeas
corpus, which again alleged that his convictions were secured in violation of the
Fifth, Sixth, and Fourteenth Amendments. The district court dismissed his 2011
petition as second or successive.

1. DISCUSSION

After a state prisoner has had a trial, direct appeal, and an opportunity for
collateral review in the state courts, he typically gets one, andaelychance to
collaterally attack his conviction in federal court. With exceptions not relevant
here, section 2244(b) prohibits a state prisoner from filing a “second or successive”
habeas petition. 28 U.S.C2844(b). This prohibition “is grounded in respect for
the finality of criminal judgments.Calderon v. Thompsek23 U.S. 538, 558, 118
S. Ct. 1489, 1502 (1998). Finality, in turn, is essential to achieving the goals of our
criminal justice system: “Deterrence depends upon the expectation that ‘one
violating the law will swiftly and certainly become subject to punishment, just
punishment.” Rehabilitation demands that the convicted defendant realize that ‘he

Is justly subject to sanction, that he stands in need of rehabilitatiermgte v.
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Isaag 4% U.S. 107, 127 n.32, 102 S. Ct. 1558, 1571 n.32 (1982) (quoting Paul M.
Bator,Finality in Criminal Law and Federal Habeas Corpus for State Prisgners
76 Harv. L. Rev. 441, 452 (1963); Henry J. Frientdyinnocence Irrelevant?
Collateral Attack on Crimmal Judgments38 U. Chi. L. Rev. 142, 146 (1970)).
Finality also “benefits the victim by helping [her] put the trauma of the crime and
prosecution behind [her]Presnell v. Kemp835 F.2d 1567, 1573 (11th Cir. 1988).
Whether a petition is second or suggige depends on “thedgment
challenged.’Insignares v. Sec'y, Fla. Dep't of Cariz55 F.3d 1273, 1278 (11th
Cir. 2014). The judgment that matters for purposes of section 2244 is “the
judgment authorizing the prisoner’s confinemeMagwood 561 U.S. 6332, 130
S. Ct. at 2797 (emphasis omitted) (quotidwison 544 U.S. at 83, 125 &t. at
1248);see alsdBurton v. Stewart549 U.S. 147, 156, 127 S. Ct. 793, 798 (2007)
(explaining that the judgment for purposes of section 2244 is “the judgment
pursuamto which [the prisoner] [i]s being detainedli)signares 755 F.3d at 1281
(“[T]he judgment to which AEDPA refers is the underlying conviction and most
recent sentence thatithorizes the petitioner’s current detentibalteration in
original) (emphais added) (quotingrerreira v. Sec’y, Dep’t of Corr494 F.3d
1286, 1292 (11th Cir. 2007))). This conclusion follows from the text of the statute.
Section 2244(b) refers to second or successive petitions “under section 2254,” 28

U.S.C. 82244(b), and section 2254 governs petitions that challenge “the judgment
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of a State court” “pursuant to” which the prisoner is “in custoutl,8 2254.
Accordingly, the bar on second or successive petitions ordinarily prevents a
prisoner from twice contesting the judgmanthorizing his confinemenkee
Burton, 549 U.S. at 153, 127 S. Ct. at 796.

A petition is not second or successive if it challenges a “new judgment”
Issued after the prisoner filed his first petitiddagwood 561 U.S. at 324, 130
S.Ct. at 2792. But, again, the new judgment must be a new “judgment authorizing
the prisoner’s confinementld. at 332, 130 S. Ct. at 2797 (emphasis omitted)
(quotingDotson 544 U.S. at 83, 125 &t. at 1248). For example, Magwood a
prisoner filed his first habeas petition, and the district court granted it and vacated
his sentencdd. at 326, 130 SCt. at 2793. The state court then conducted a new
sentencing hearing and entered a new sent&hd&hen the prisoner filed a
second habeas petition, the U.S. Supreme @eldltthat it was not second or
successive because the petition was the prisorfess’ ‘thallenge to the new
sentenceld. at 339, 130 SCt. at 2801. Although the prisoner’s second petition
restated the same errors as his first petition, the errors he allegechesmield.
At the resentencing hearing, the state court had heard and rejected the grisoner’
arguments a secottidgne, and “[a]n error made a second time is still a new error.”

Id.
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Based on the text of the statute and the precedent of the Supreme Court, this
case should have been easy. The judgment requiring Patterson’s confinement is the
sentence entered in 1998. That judgment “committed [Patterson] to the custody of
the Department of Corrections,” and that commitment has never been vacated or
replaced. Patterson challenged that judgment in his 2006 petition for a writ of
habeas corpus. When the 2006 petition was dismissed as untimely, Patterson lost
his one chance to obtain federal habeas r&iet. Murray v. Greine394 F.3d 78,

81 (2d Cir. 2005) (“[Dlismissal of a 8254 petition for failure to comply with the
oneyear statute of limitations constitutes an adjation on the merits that renders
future petitions under 8254 challenging the same conviction ‘second or
successive’ petitions under2®44(b).”). Because Patterson’s 2011 petition tries to
challenge the 1998 sentence a second time, it should be didrassecond or
successive.

The majority contends that the 2009 order sparing Patterson from chemical
castration is a “new judgment” that renders the 2011 petition not second or
successive, Majority Op. at 5, but the majority ignores the plain text sfdhede.

The presence of an intervening judgment or sentence is irrelevant on its own; a
new judgment counts for purposes of section 2244 only if it is a new judgment
“pursuant to” which the prisoner is “in custody.” 28 U.S.2284;see Magwood

561 U.Sat 33233, 130 S. Ct. at 279Burton, 549 U.S. at 156, 127 S. Ct. at 798;

33



Case: 12-12653 Date Filed: 01/29/2016  Page: 34 of 67

Insignares 755 F.3d at 1281. And Patterson is not in custody pursuant to the 2009
order. That order does natithorizeanything; it instead states, in the negative, that
Pattersorfshall not have to undergo [chemical castration].” Standing on its own,
the 2009 order imposes no sentence and gives the Florida Department of
Corrections no authority. The 1998 sentence is the only judgment that allows the
Department to detain Patters@ithough the majority asserts that the 2009 order
authorizes Patterson’s confinement, Majority Op. at 10, the majority never quotes
any language from the order that would support such a conclusion.

Because the 2009 order is obviously not the order that authorizes Patterson’s
confinement, the majority holds that any order #ftgctsthe judgment
authorizing a prisoner’s confinement somehow creates a new judgment authorizing
his confinementld. at 14. Requiring the actual entry of a new judgment, the
majarity contends, would exalt form over substarideat 13-14. But if
“substance” requires departing from the text of the statute and usurping the role of
Congress, count me a formalist. To quote Justice Scalia, “Long live formalism. It is
what makes a government a government of laws and not of men.” Antonin Scalia,
A Matter of Interpretation: Federal Courts and the La%/(1997).

Indeed, at least two other circuits hambraced the “formalistic”
distinction that the majority reject§he Fifth and SeventGircuits have held that

an order that affects the judgment requiring the prisoner’s confinement, but does
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not vacate and replace that judgment, does not lift the bar on second or successive
petitions. The Fifth Circuit has held that an order partially vacating a sentence is
not a new judgment for purposes of the bar on second or successive p&émns.

In re Lampton667 F.3d 585, 58M0 (5th Cir. 2012). I.ampton the federal

prisoner filed his first motion to vacate, and the district court grantegdn and
entered an order “vacating Lampton’s conspiracy conviction and the life sentence
that had been imposed based on that convictldnat 587. This order did not

allow Lampton to file a second or successive motion, Judge Higginbotham wrote,
becase Lampton’s original sentence “remained intact” and the later order did not
“impose[]” a “new sentence” or “enter an amended judgmdatat 589-90. The
majority’s attempt to distinguishamptonomits the key reasoning of that decision.
The point was niothat Lampton’s sentence “did not change,” Majority Op. at 16; it
was that a partial vacatur is the type of “less fundamental change” that does not
allow a prisoner to “bypass AEDPA's restrictions on piecemeal habeas litigation.”
Lampton 667 F.3d at 59(Even more on point, the Seventh Circuit has held that
an order reducing a prisoner’s sentence based on a change in the Sentencing
Guidelines, 18 U.S.C. 3582(c)(2), does not create a new judgment for purposes
of the bar on second or successive petiti@eg\White v. United Stateg45 F.3d

834, 836-37 (7th Cir. 2014). I'White the federal prisoner’s first motion to vacate

was dismissed, but he later filed a successful motion for a sentencing reduction
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under section 3582(c)(2d. at 835. The district court reduced his sentence by 68
months.Id. This reduction was not a new judgment, Judge Easterbrook wrote,
because “the original judgment [wa]s not declared invaldl.at 836. Although
“White’s sentence ha[djhanged’ the older judgment requiring he®nfinement

was not “vacated” and White was not “resentenckt.(emphasis added).
“Magwooddoes not reset the clock or the count” just because “a prisoner’s
sentence is reducedd. at 837. The conflict between these decisions and the
majority opinion is plain and makes this appeal a ripe target for the State of Florida
to file a petition for a writ of certiorari in the Supreme Court.

Our decision innsignaresdoes not support the majority. True, both
Patterson and Insignares filed successful motions to correct an illegal sentence
under Florida Rule of Criminal Procedure 3.800(a). But the Florida trial court in
Insignareswent a step further: it also “enteres] forrected sentence and new
judgment.” 755 F.3d at 1277. Specifically, three days after it granted Insignares’s
motion, the Florida trial courssued a “Corrected Sentence” that “committed
[Insignares] to the custody of the Department of Corrections” for a term of twenty
seven years. Here, by contrast, the Florida trial court never issued a corrected
sentence to replace Patterson’s 1998 sentence. It simply issued the 2009 order,
which bars the imposition of chemical castration but does not supersed@®the

sentence. In short, Insignares had an intervening “judgment authorizing [his]
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confinement,” but Patterson does ridt.at 1279 (emphasis omitted) (quoting
Magwood 561 U.S. at 332, 130 S. Ct. at 2797). For the sake of comparison,
Insignares’s seconddgment is attached as Appendix C to this dissent.

The majority does not view the difference between this castaighares
as “meaningful,” Majority Op. at 8, but the presence of a new judgment
authorizing the prisoner’s confinement is trdy meanindul difference under the
statute. As we reiterated insignares “the existence of a new judgment is
dispositive” 755 F.3d at 1280 (emphasis added) (quolitagywood 561 U.S. at
338, 130 S. Ct. at 2800). And the new judgment must be a new “judgment
authorizing the prisoner’s confinemenid: at 1279 (emphasis omitted) (quoting
Magwood 561 U.S. at 332, 130 S. Ct. at 2797). Contrary to the majority opinion,
our decision irnnsignaresnever held—or even suggestedthat any order affecting
a prisoner’s sentence would necessarily constitute a “new judgment” for purposes
of section 2244. Instead, we repeatedly stressed that the Florida trial court had
entered a correcte@stenceafterit granted Insignares’s motion under Rule
3.800(a).See, e.gid. at 1281 (“The 2009 resentencing by the state judgelted
in a new judgmerit (emphasis added)id. at 1275 (“Because resentencing by the
state judgeesulted in a new judgent . .. we conclude Insignares’s petition is not

successive.” (emphasis added)).
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| fully appreciate thalnsignaresds the law of this Circuit and binds this
panel, whether or not it was correctly decidétl.Majority Op. at 19. But
“opinions are to be read in the light of the facts of the case under discussion” and
“[tJo keep opinions within reasonable bounds precludes writing into them every
limitation or variation which might be suggested by the circumstances of cases not
before the Court.Armour& Co. v. Wantock323 U.S. 126, 133, 65 S. Ct. 165,

168 (1944). Our decision insignaresaddressed a collateral attack on a new
judgment authorizing the prisoner’s confinement. Extending it to a case like this
one where no such judgment exists not onlgreaddnsignaresbut also conflicts
with the plain text of the statute.

Nor is the majority opinion remotely consistent with the purposes of the
statute Cf. Majority Op. at 1314. In what should raise a massive red flag to any
student of the history dfabeas law, the majority’s interpretation makesagierto
file a federal habeas petition after the Antiterrorism and Effective Death Penalty
Act of 1996 than before that watershed statute was en&gedyenerally Gilbert
v. United State640 F.3d 129, 1316-11 (11th Cir. 2011}en banc). Before 1996,
Patterson’s second petition would be considered an “abuse of the writ” because it
raises claims that he could have raised in his first petitloleskey v. Zant99
U.S. 467, 498, 111 &t. 1454, 147%1991). It would be barred unless Patterson

could prove either cause and prejudice or a fundamental miscarriage of Jdstice.
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at 49495, 111 SCt. at 1470. Yet, the majority allows him to file a second petition
when he could prove neither exceptiea poor interpretation of a statute that was
enacted to promote “greater finality of state court judgments in criminal cases,”
Gonzalez v. Sec'y for Dep’t of CqrB66 F.3d 1253, 1269 (11th Cir. 2004) (en
banc), and to impose “new and tighter limitssoccessive petitionsSuggs V.
United States705 F.3d 279, 285 (7th Cir. 2013). True, the Antiterrorism and
Effective Death Penalty Act partially modifies the doctrine of abuse of the writ
when it defines “second or successive” with respect to “the jadgohallenged,”
instead of the “claims” raisetflagwood 561 U.S. at 3336, 130 S. Ct. at 2797
99. But that textual modification does not apply here because Patterson is raising
the same claimandchallenging the same judgment. Outside of the modi@inati
identified inMagwood seven Justices have explained that the doctrine of abuse of
the writ should continue to guide our interpretation of section 2243¢e)id at
343, 130 S. Ct. at 2803 (Breyer, J., joined by Stevens and Sotomayor, JJ.,
concurringin part and concurring in the judgment); at 344, 130 S. Ct. at 2803
04 (Kennedy, J., joined by Roberts, C.J., and Ginsburg and Alito, JJ., dissenting).
The majority opinion does not heed that instruction.

The majority argues that its opinion somehmwmotedinality, federalism,
and comity, Majority Op. at 234, but that's a laugher. Leaving aside the fact that

the State of Florida argues for the opposite result, the majority opinion will greatly
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expand the opportunities for federal courts to reopen and reexamine the criminal
judgments of state courts. A prisoner will be able to file another petition for a writ
of habeas corpus any time a state court issues an order affecting his sefaence
example, an order removing a restitution obligation or a fine, an order reducing a
sentence for substantial assistance to the government or based on a reduced
sentencing guideline, or an order shortening a term of probation. The majority’s
rule will not only undermine the bar on second or successive petitiongiionse
2244(b), but it will also undermine the epear statute of limitations in section
2244(d) because both provisions use the same definition of “judgrées.”
Insignares 755 F.3d at 1281. The corresponding blow to the finality of criminal
judgments will be substantial. A prisoner in Florida, for example, can forever hold
out hope for another round of federal habeas review because Florida allows
prisoners to file motions to correct an illegal sentence “at any time.” Fla. R. Crim.
P. 3.800(a). This evdooming specter of federal review will torpedo Florida’s
interest in “insuring that there will at some point be the certainty that comes with
an end to litigation, and that attention will ultimately be focused not on whether a
conviction was free from error but rather on whether the prisoner can be restored to
a useful place in the communitysaag 456 U.S. at 127, 102 S. Ct. at 1571
(quotingSanders v. United State®73 U.S. 1, 25, 83 &t. 1068, 1082 (1963)

(Harlan, J., dissenting)). And the increaséederal petitions will burden the state
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officials who must contest them after the “[pJassage of time, erosion of memory,
and dispersion of witnessedd. at 127, 102 S. Ct. at 1572e also McCleskey

499 U.S. at 492, 111 &t. at 1469 (“If reexamiation of a conviction in the first

round of federal habeas stretches resources, examination of new claims raised in a
second or subsequent petition spreads them thinner still.”). Far from respecting
federalism, the majoritwill place state prosecutors andouble bind: either contest

the prisoner’s motion for a sentencing alteration, draining precious resources and
forcing the victim to relive the crime and prosecution; or acquiesce in the
prisoner’s motion, triggering another round of federal habeaswveand risking

the release of the prisoner due to stale eviddnaort, | frankly do not

understand how the majority can contend that its opinion is friendly to the interests
of federalism, comity, and finality. With friends like these, the states and victims of
crime don’t need enemies.

The majority offers two additional justifications for its opinion, but both are
red herrings. First, the majority explains that Florida law does not require trial
judges to enter a written sentence. Majority Op. alLl21True, but irrelevant. If
the Florida trial court in this case had entered a new judgment authorizing
Patterson’s confinement in an oral pronouncement, | would not be dissenting. But
the Florida trial court did not entanynew judgment authorizing Patsen’s

confinement, orally or otherwise. The majority is knocking down a strawman when
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it portrays my position as a “paper judgment” requiremé&de idat 13, 20.
Second, the majority contends that focusing on the entry of a new judgment
never mind that the statute requires exactly that feeusuld mean that
judgments correcting only “clerical” errors would qualify as new judgméshtat
13. But this argument cannot be taken seriously. We have already held that clerical
corrections do not create a newdgment” for purposes of Federal Rule of
Appellate Procedure 4(b)(1)(A)lnited States v. Portilla363 F.3d 1161, 11666
(11th Cir. 2004). We would surely extend this holding to the context of second or
successive petitions under section 2244(b), as we have done already in an
unpublished opiniorSee United States v. Cariéb8 F. App’x 936, 941 n.6 (11th
Cir.) (“The fact that the district court entered an amended judgment to correct
clerical errors does not result in a new judgment that is exempt from the rules on
second or successive petitians..”), cert. denied135 S. Ct. 387 (2014ccord
Marmolejos v. United Stateg89 F.3d 66, 772 (2d Cir. 2015)United States v.
LedesmaCuestad76 F. App'x 412, 412 n.2 (3d Cir. 201®);re Martin, 398 F.
App’x 326, 327 (10th Cir. 2010).

The majority opinion is symptomatic of a disturbing phenomenon in the
federal judiciary: an open disdain for the Antiterrorism and Effective Death
Penalty Act. Recently, three Justices lamented that one of our sister circuits “seems

to have acquired a taste for disregarding AEDARapelje v. Blackstgn __ U.S.
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__, 136 SCt. 388, 389 (2015) (Scalia, J., joined by Thomas and Alito, JJ.,
dissenting from the denial of certiorari). A judge from a different circuit recently
criticized the Act as “misconceived at its inception and born of misguided political
ambition.” Stephen R. Reinhardthe Demise of Habeas Corpus and the Rise of
Qualified Immunity: The Court’s Ever Increasing Limitations on the Development
and Enforcement @@onstitutional Rights and Some Particularly Unfortunate
Consequenced 13 Mich. L. Rev. 1219, 1221 (2015). And another recently labeled
it “a cruel, unjust and unnecessary law” that “has resultech.much human
suffering” and “should be repealed.”&d Kozinski,Criminal Law 2.0 44 Geo.
L.J. Ann. Rev. Crim. Proc. iii, xlii (2015). But the Antiterrorism and Effective
Death Penalty Act is the law of the land and has been for nearly twenty years. The
task of rectifying any perceived defects falls to Congress, not unelected judges.
“[Flederal judges must obey” the duly enacted laws of Congress, including the
Act, which “some federal judges find too confiningvVhite v. Woodall _ U.S.
_,134 S. Ct. 1697, 1701 (2014). And it is no more legitimate tcestay at the
Act by exalting its judicially imagined “substance” over its clear textual “form”
than it is to ignore the statute entireBf. Majority Op. at 1314.

Aside from ignoring the text of the statute and undermining its purposes, the
majority’s position could provide a pyrrhic victory for its intended beneficiaries.

True, after the majority opinion, state prisoners will have greater access to the writ.
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But once state officials learn that any change to a prisoner’s sentence will trigger
another roud of federal habeas review, they will be less willing to agree to
sentencing alterations that benefit the prisoner. And state courts will be more
hesitant to accept their concessions. Judge Haikala’'s opinion balks at the notion
that a state court would decline to correct a conceded “error,” Concurring Op. at 3,
but that is not my point. Courts have the discretion to accept a prosecutor’s
concession, in lieu of reaching the merits, in close cases and in cases where no
error occurredSee Santiagbugo v. Waden 785 F.3d 467, 475 (11th Cir. 2015);
Casey v. United State343 U.S. 808, 808, 72 S. Ct. 999, 999 (1952). But “it has
been the sound practice of Florida’s courts to not accept improper concessions by
the state” when it “might be to the detriment of the victims of crime and/or to the
people of the State of FloridaReed v. Stat&/83 So2d 1192, 1196 n.2 (Fla. Dist.

Ct. App. 2001)guashed on other ground®37 So2d 366 (Fla. 2002), a

possibility that will arise more often after today’s decision. Judge Haikala’'s

opinion also predicts that the majority’s decision will benefit defendants because
an increase in the opportunities for federal habeas review will decrease the numbe
of constitutional errors made in the state col8&eConcurring Op. at But the
Supreme Court long ago stated the opposite: “Rather than enhancing
[constitutional] safeguards, ready availability of habeas corpus may diminish their

sanctity by suggesting to the trial participants that there may be no need to adhere
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to those si@guards during the trial itselflSaag 456 U.S. at 127, 102 S. Ct. at
1571.

When it comes to federal habeas petitions, the more is not the merrier.
Relaxing the bar on second or successive petitions will “prejudice the occasional
meritorious application” for a writ of habeas corpus by “bur[ying] [it] in a flood of
worthless ones.McCleskey499 U.S. at 492, 111 8t. at 1469 (quotinggrown v.
Allen, 344 U.S. 443, 537, 73 6t. 397, 425 (1953) (Jackson, J., concurring in the
result)). Despite the bestforts of Congress to prevent that “flood,” the majority is
praying for rain.

This case is not hard. And nobody should be fooled by the majority’s
atextual decision. After seventeen years of repeated and often frivolous attempts to
overturn his convictins, Patterson is being given anotheirgond based on an
order issued in 2009 that both the State of Florida and the guardian ad litem
thought was meaningless. That order does not authorize his confinement, and he
does not allege that it violates his constitutional rights. Nor should he: the 2009
order gave him all of the relief that he requested. Today’s decision is gimmickry
that will require the State of Florida to defend a child rapist’s convictions for the
umpteenth time and will threaten a twesty-yearold woman to relive the horror
of his monstrous crimes.

| dissent.
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STATE OF FLORIDA

UNIFORM COMMITMENT TO cusrow LA

OF DEPARTMENT OF CORRECT'ONS i)
s T j_lﬂ‘:)h r;l-—‘ﬂ'{“‘\
The Circuit Court of MADTSON o - Ndounty
- . PR g——
in the ‘2/&416—\ Term, 19_98 | in the case of

" /4 /

STATE OF FLORIDA

b & ot

Defenda_nl

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA, TO THE SHERIFF OF
SAID COUNTY AND THE DEPARTMENT OF CORRECTIONS OF SAID STATE, GREETING:

The above name defendant having been duly charged with the offense specified herein
in the above styled Court, and he having been duly convicted and adjudged guilty of and
sentenced for said offense by said Court, as appears from the attached certified copies of
indictment/Information, Judgment and Sentence, and Felony D!sposit:on and Sentence Data
form which are hereby made parts hereof;

Now therefore, this is to command you, the said Sheriff, to take and keep and, within
a reasonable time after receiving this commitment, safely deliver the said defendant, together
with any pertinent Investigation Report prepared in this case, into the custody of the Depart-
ment of Corractions of the State of Florida: and this is to command you, the said Depart-
ment of Corrections, by and through your Secretary, Regional Directors, Superintendents,
and other officials, to keep and safely imprison the said defendant for the term of said
sentence in the institution in the state correctional system to which you, the said Depart-
ment of Corrections, may cause the said defendant to be conveyed or thereafter transferred.
And these presents shall be your authority for the same. Herein fail not.

WITNESS the Honorable ___JOHN W, PEACH
" Judge of said Court, as also __TIM SANDERS

_._Lday of

Cilerk, and f, this the
: ., Y 19 98

{M;ﬁ(h} /

——  _T&M SANDERS P — ,i’;ERK
BH’M 7 ! v
W De;#ty@lerk
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Prob B aSCi s megSS Date Filed:

Community Control Vielator
Retrial
Resentence

State of Florida

B L Pt

. Defendant

01/29/2016,, _ g@%ﬂgef-%m Judicial Cireuit

inand for ___MADISON County, Florida
- Division CIRCUIT CRIMINAL
Case Number QQ" / ,7{ e

()

The-defcadin ﬁu /é )ﬂ N 1 , being personally before this court
represented by M , the attomey of record, and the state
represented by sl &) , and having

_L” been tred and found guilty by jury/by court of the follcwma crime(s) -

. entered a plea of guilty to the following crime(s)

. entered a plea of nolo contendere to the following crime(s)

Offense
Statute Degree OBTS
Count Crime Numbcr(;) of Crime | Case Number| Number
T &_m?fa%_ﬁ)@/a_f&, F10.47 |[F e |71 b THdasss
I Lt 77743 Lok felony \90-r0c2 3an 9P
ZZZ—T‘,@W el Bl 13500 Wptad 9120 gl dos 2P46R

XX _ and no cause being shown why the defendant should not bs adjudicated guilty, IT 1S ORDERED THAT ths
defendant is hereby ADJUDICATED GUILTY of the above crime(s).

and pursuant to section 943.325, Florida Statutes, having been convicted of attempts or offenses relating to
sexual battery (ch. 794) or lewd and lascivious conduct (ch. 800) the defendant shall be required to submit

blood specimens.

___ and good causs being shown; IT IS ORDERED THAT ADJUDICATION OF GUILT BE WI'I'HHELD.

Page

of
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(As to Count ,Z )

The defenglant, being personally before this court, accompanied by the defendant’s attomey of record,
. and having been adjudicated guilty herzin, and the court having given the defendant
an opportunity to be heard and to offer matters in mitigation of sentence, and to show cause why the defendant should not
be sentenced as provided by law, and no cause being shown

(Check one if applicable.)

and the Court having on deferred imposition of sentence until this date
(date) N
. and the Court having previously entered a judgment in this cass on now resentencss
the defendant - . (date)

. and the Court having plac..d the defendant on probauonjcmnmmmy control a.nd having subs:qu'nl.l}' revokad
the defendant’s probation/community control.

It _Is The Sentence Of The Court that:

_;_ The defendant pay a fine of $ __, pursuant to section 775.083, Florida Statutes, plus $
as the 5% surcharge required by seetion 960.25, Florida Statutes,

_XX. The defendant is hereby commitied to the custody of the Department of Cormrections.
____ The defendant is hersby committed to the custody of the Sheriff of County, Florida.

___ The defendant is sentenced 2s a youthful offender in accordance with section 958.04, Florida Statutes.

" The defendant is determined to be a Sexual Predator pursuant to F.S. 775.21 (4)
——Chemical Castration pursuant to F.S. 794.0325 M.P.A.

ﬁ Be Imprisoned (Check one; unmarked sections are inapplicable.):

For a term of natural life.

:/Fora';:rmof 3// M

____ Said SENTENCE SUSPENDED for a period of __ B subject to conditions set forth in
this order.

If “split™ sentence, complete Lh'* appropriate paragraph. .
. Followed by a period of ; *_ on probation/community control under the supervision of the
Department of Corrccuons accordmg tothe Lcrms ‘and conditions of supervision set forth in a separate order entered
herein. noup, w .
- However, after 5°rvm° a pcnod of imprisonment in i i , the balanes

of the sentence shall be su.'.pcndcd and the defendant shall be placed on probaﬂon{commmuty control for a period of
under supervision of the Department of Corrections according to the

terms and conditions of probation/community control set forth in 2 sepazate order entered herein.

In the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be satisfied before
the defendant begins service of the supervision terms.

Page ___of ___
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(As to Count Z )

By appropriate notation, the following provisions apply to the sentence imposed:

Mandatorv/Minimum Provisions:

. Firearm —. Itis further ordered that the 3-year minimum imprisonment provisions of ssction
775.087(2), Florida Statutes, is hercby mposad for the sentence spcclﬁcd in this
count.

Drug Trafficking It is further ordered that the ) mandatory minimum Impnsonm-n:

provisions of section 893.135(1), Florida Statutes, is hereby impossd for the
_ sentence specified in this count.

Controlled Substance . Itis further ordered that the 3-year minimum imprisonment pr‘ovisions.-of ssction
Within 1,000 Feet of School 893.13(1)(e)1, Florida Statutes, is hereby imposed for the sentence specified in this
: count.
_Habitual Felony Offender . The d=fendant is adjudicated a habitual felony offender and has been sentenced to an

extended term in accordance with the provisions of section 775.084(4)(a), Florida
Statutes. The requisite findings by the court are set forth in a separate order or stated
on the record in open court.

Habitual Violent ‘The defendant is adjudicated a habitual violent felony offender and has baen sentencac
Felony Offender to an extended term in accordance with the provisions of section 775.084(4) (b),
Florida Statutes. A minimum term of year(s) must be served prior
to relzase. The requisite findings of the court are szt forth in a separate order or
stated on the record in open court.

Law Enforcement It is further ordered that the defendant shall serve a minimum of years before
Protection Act releass in accordance with seetion 775.0823, Florida Statutes.

Capital Offense It is further ordered that the defendant shall serve no lessthan ' Life - inaccordancs
with the provisions of section 775.082(1), Florida Statutes. :

Short-Barreled Rifle, __ Itis further ordered that the 5-year minimum provisions of seetion 790.221(2), Florida

Shotgun, Machine Gun Statutes, are hereby imposed for the sentence specified in this count.

Continuing . Ttisfurther ordered that the 25-year minimum sentence provisions of section 893.20,

Criminal Enterprise " Florida Statutes, are hereby imposed for the sentence specified in this count.

Other Provisions: = - #

Retention of Jurisdiction ' ___ The court retains jurisdiction over the dsfendant pursuant to ssction 947.16(3),
Florida Statutes (1983).

Jail Credit xx_ Itis further ord‘rcd that the defendant shall be allowed a total of _ jgj days
as credit for time incareerated before imposition of this sentence.

Prison Credit " Itis further ordered that the defendant be allowed credit for all time previously

served on this count in the Department of Corrections prior to resentencing.

Page ___of ___
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Other Provisions. continued:

Consecutive/Concurrent ¥ Ttis further ordered that the sentence imposed for this count shall run
As To Other Counts (check one) _____ consecutive to_#Z_ concuerent

Iw'rtﬁ:'tha sentence set forth in count __:{zr:_ of this case,
Consecutive/Concurrent _ Itis further ordered that the composite term of all sentences imposed for the counts
As To Other Convictions specified in this order shall run

(check one) consecutive to____ concurrent

with the following:
(check one)

‘/41)' active sentence being served. -

_ specific sentences: _;%,_Aﬁg_g‘__m 7 7!?”(@4)
{(lod o ()Ihﬂﬁo&;,/_.e/ LD KA
Kn Broar  an el L;/

In the event the above sentence is to the Department of Corrections, the Sheriff of MADISON

County, Florida, is hereby ordered and directed to deliver the defendant to the Department of Corrections at the facility

designated by the department together with a copy of this judgment and sentence and any other documents specified by

Florida Statute.

The defendant in open court was advised of the right to appeal from this sentence by filing notice of appeal within
30 days from this date with the elerk of this court and the defendant’s right to the assistance of counsel in taking the appeal
at the expense of the State on showing of indigency.

In imposing the above sentenes, the court further recommends

DQN7 %ERED in @?ﬁl ) MADISON, MADISON _____  County, Florids,
this / y of y £7 : _ _

JOHN W. PERCH—  Judme

7
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The defendant, bejng personally before this court, accompanied by the defendant’s attomey of record,
) and having bezn adjudicated guilty herein, and the court having given the defendant
an opportunity to be heard and to offer matters in mitigation of sentence, and to show cause why the defendant should not
be sentenced as provided by law, and no cause being shown

(Check one if applicable.)

— and the Court having on deferred imposition of sentence until this date
(date)
. and the Court having previously entered a judgment in this cass on now resentencas
the defzndant . (date)

. and the Court having phccﬁ the defendant on probaﬁonjcommurﬁf} control and having subscqné:ndy revoked
the defendant’s probation/eommunity control. '

It Is The Sentence Of The Court thats

" The defendant pay a fine of $ __, pursuant to section 775.083, Florida Statutss, plus $
as the 5% surcharge required by section 960.25, Florida Statutes,

_¥X_ The defendant is hereby committed to the custody of the Department of Corrections.
— The defendant is hereby committed to the custody of the Sheriff of County, Florida.

. The defendant is sentenced as a youthiul offender in accordarice with section 958.04, Florida Statutes.

. __The defendant is determined to be a Sexual Predator pursuant to F.S. 775.21 (&)
——_Chemical Castration pursuant to F.S. 794,0325 M.P. A,

To Be Imprisoned (Check one; unmarked sections are inapplicable.):

For a term of natural life.

____/_%ora&:rmof =14 /72()'/)/%(‘;'

__ Said SENTENCE SUSPENDED for a period of : ' subject to conditions set forth in
this order, :

If “split” sentence, complete the appropriate pa:*agr;ph. <

___ Followed by a period of ___on probation/eommunity control under the supervision of the
Department of Corrections according to thé terms and conditions of supervision set forth in a separate order entered
herein. w oww . 3

. However, after serving a,;;cﬁod of imprisonment in D . , the balancs

of the sentence shall be suspended and the defendant shall be placed on probation/conunu:rﬁr}' control for a period of
i under supervision of the Department of Corrections according to the

terms and conditions of probation/community control szt forth in 2 separate order entered herein.

In the event the defendant is ordered to serve additional split sentences, all incarcaration portions shall be satisfied before
the defendant bezins service of the supervision terms.
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HSPEETATPROVIS
(As to Count

By appropriate notation, the following provisions apply to the scritence impos=d:

Mandatorv/Minimum Provisions:

. Firearm

Drug Trafficking

Controlled Substance

Within 1,000 Feet of School

. Habitual Felony Offender

Habitual Violent
¥elony Offender

Law Enforcement
Protection Act

Capital Offense

Short-Barreled Rifle,

Shotgun, Machine Gun

Continuing
Criminal Enterprise

Other Provisions:

Retention of Jurisdiction

Jai} Credit

Prison Credit

— Itisfurther ordered that the 3-ycar minimum imprisonment provisions of section
775.087(2), Florida Starut:s. is hcrcby nnpos.d for the szntence sp:cm:d in thig
count.

It is further ordered that the i mandamry minimum imprisonmant
provisions of section 893.135(1), Florida Statutss, is hereby imposed for the
sentence specified in this count,

It is further ordered that the 3-year minimum imprisonment provisions. of ssction
893.13(1)(e)1, Florida Statutes, is hereby imposed for the sentence specified in this
count.

The defendant is adjudicated 2 habitual felony offender and has been sentenced to an
extended term in accordance with the provisions of section 775.084(4)(a), Florida
Statutes. The requisite findings by the court are szt forth in a separate order or stated
on the record in open court.

The d=fendant is adjudicated a habitual viclent felony offendsr and has been sentznced
to an extended term in accordance with the provisions of ssction 775.084(4)(b),
Florida Statut=s. A minimum term of year(s) must be served prior
to release. The requisite findings of the court ars set forth in a separats order or
stat=d on the record in open court.

It is further ordered that the defendant shall serve 2 minimum of _____ years befors
release in accordance with ssction 775.0823, Florida Statutes.

It is further ordered that the defendant shall serve no less than 1,{fe 'inaccordanze
with the provisions of section 7735.082(1), Florida Statutes. :

It is further ordered that the 5-year minimum provisions of section 790.221(2), Florida
Statutes, are hereby imposed for the sentence specified in this count.

It is further ordered that the 25-year minimum sentence provisions of szction 893.20,
Florida Statutes, arc hereby imposed for the sentznce specified in this count. '

The court retains jurisdiction over the d=fendant pursuant to section 947.16(3),
Florida Statutes (1983).

It is further ord‘rcd that the defendant shall be allowed a total of Jéz days
as credit for time incarcerated before imposition of this sentence.

It is further ordered that the defendant be allowed crzdit for all time previously
szrved on this count in the Department of Corrections prior to resentencing.

257
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Other Provisions. continuned:

Consecutive/Concurrent 1" Tt is further ordered that the sentence imposed for this count shall run
As To Other Counts i (check one) consecutive to concurrent )
with the sentence set forth in count —Z—_ of this case.

Consecutive/Concurrent _/_ It is further ordered that the composite term of all sentences imposzd for the counts
As To Other Convictions specified in this order shall run

(check one) consecutive to _____ concurrent

with the following:

(check one) '

___ any active sentence being served.

I’/spcclﬁc entences: \54{4, A&-ﬁ.}c. PR - ) M

In the event the above sentence is to the Department of Corrections, the Sheriff of MADISON
.County, Florida, is hereby ordered and directed to deliver the defendant to the Department of Corrections at the facility
"designated by the department together with a copy of this judgment and sentence and any other documents specified by
Florida Statute,

The defendant in open court was advised of the right to appeal from this sentence by filing notice of appeal within
30 days from this date with the clerk of this court and the defendant’s right to the assistance of counsel in taking the appeal
at the expense of the State on showing of indigency. ;

In imposing the above sentence, the court further recommends

w&mea
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(‘Ls to Count

The dcf%nt, jng personally before this court, accompanied by the defendant’s attorney of record,
; Z . , and having been adjudicated guilty herein, and the court having given the d=fendant

an opportunity 1o be heard and to offer mattezs in mitigation of sentence, and to show cavse why the defendant should not
be sentenced as provided by law, and no cause being shown

(Check one if applicable.)
and the Court having on deferred imposition of sentence unti] this date
(date) ‘
. and the Court having previously entered 2 judgment in this case on now resentencss
the defendant . (date)

.. and the Court having plac.x.l the defendant on pmbanonjcommumty control and having subscqu..nt!y revoked
the defendant's probation/community control.

It Is The Sentence Of The Court that:

. The defendant pay a fine of § , pursuant to section 775.083, Florida Statutes, plus $
asthe 5% mharcc required by seetion 960.25, Florida Statutes.

XX The defendant is hcrcby committed to the custody of the Department of Corrections.
. The defendant is hereby committed to the custody of the Sheriff of County, Florida.

e dﬂf-ﬁdam is sentenced as a youthful offender in accordance with section 958.04, Florida Statutes.

e defendant is determined to be a Sexual Predator pursuant to F.S. 775.21 (4)
hemical Castration pursuant to F.S. 794.0325 M.P,A, .

ym prisoned (Check one; unmarked sections are inapplicable.):
For

r a term of natral fife.

— Foratermof

. Said SENTENCE SUSPENDED for 2 period of ' ____subject to conditions set forth in
this order.

If “split” sentence, complets 1h' appropriate paragréfihj;
Followed by a period of ___ on probation/community control under the supervision of the
Department of Corrccuons a.ccordl.nﬂ to lhc terms arid conditions of supervision set forth in a separate order entered
herein. R a g oL
. However, after serving 2 pcnod of imprisonment in _ I , the balanes

of the sentence shall be Sl.spcndcd and the defendant shall be placed on probat on/community control for a period of
under supervision of the Department of Corrections according to the

terms and conditions of probation/community control set forth in a separate order entered herein.

In the event the defendant is ordered to serve additional split sentences, all incarceration portions shall be satisfied before

the defendant begins service of the supervision terms.
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By appropriate notation, the following provisions apply to the sentence impossd:

Mandatory/Minimum Provisions:

. Firearm —— Itisfurther ordered that the 3-year minimum imprisonment provisions of section
775.087(2), Florida Statutes, is h-r»b}' 1mpos..d for the szntence sp:czfiad in this
count,

Drug Trafficking It is further ordered that the " mandatory minimum imprisonment

provisions of section 893.135(1), Florida Statutss, is hereby impossd for the
_ sentence specified in this count.

Controlled Substancs It is further ordered that the 3-year minimum imprisonment provisio_ns‘of szction

Within 1,000 Feet of School 893.13(1)(e)1, Florida Statutes, is hereby impased for the sentence specified in this
; count.
.Habitual Felony Offender =~ ___ The dsfendant is adjudicated a habitual felony offender and has been sentenced to an

extended term in accordance with the provisions of section 775.084(4)(a), Florida
Statutes. The requisite findings by the court are set forth in a separate order or stated
on the record in open court.

Habitual Violent The defendant is adjudicated a habitual violent felony offendsr and has been szntenced
Felony Offender to an extended tarm in accordance with the provisions of ssetion 775.084(4)(b),
Florida Statutes, A minimum term of year(s) must be served prior
to release. The requisits findings of the court are sst forth in a separate order or
stated on the record in open court.

Law Enforcement ___ Itisfurther ordered that the defendant shall s2rve a minimum of years before

Protection Act relzzse in accordance with section 775.0823, Florida Statutss.

Capital Offense /Il is further ordered that the defendant shall serve no Jess than Life 'inaccordznce
with the provisions of section 775.082(1), Florida Statutes.

Short-Barreled Rifle, ___ Itis further ordered that the 5-year minimum provisions of section 790.221(2), Flerida

Shotgun, Machine Gun Statutss, are hereby imposed for the sentence specified in this count.

Continuing 7 ___ Ttisfunther ordered that the 25-year minimum sentence provisions of section 893.20, _

Criminal Enterprise ' Florida Statutes, are hereby imposed for the sentznee specified in this count.

Other Provisions: =~ - =

Retention of Jurisdiction * ___ The court retains jurisdiction over the defendant pursuant to section 947.16(3),
Florida Statates (1983).

Jail Credit %x_ Itis further ordered that the defendant shall be allowed a tota! of L days

: as credit for time incarcerated before imposition of this sentence.
Prison Credit " Itisfurther ordered that the defendant be allowed credit for all time previously

served on this count in the Department of Correstions prior to resentencing.

24
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Other Provisions, continued:

Consecutive/Concurrent It is further ordered that the sentence imposed for this count shall run

As To Other Counts (check one) consecutive to_____ concurrent

with the sentence set forthincount _ of this case.
Consecutive/Concurrent __ Ttis further ordered that the composite term of all sentences imposzd for the counts
As To Other Convictions specified in this order shall run

(check one) consecutive'to ____ concurrent

with the following:

(check one)

any active sentence being served.

specific sentences:

In the event the above sentence is to the Department of Corrections, the Sheriff of MADISON
_County, Florida, is hereby ordered and directed to deliver the defendant to the Department of Corrections at the facility
“designated by the department together with a copy of this judgment and sentence and any other documents specified by
Florida Statute. ' ' ;

'The defendant in open court was advised of the right to appeal from this sentence by filing notice of appeal within
30 days from this date with the clerk of this court and the defendant's right to the assistance of counsel in taking the appeal
at the expense of the State on showing of indigency.

In imposing the above sentence, the court further recommends

MADISON, MADISON County, Florida,

JOBN W. ®REACH e

/o?
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(As to Count
Thc‘dcfcn@ being personally before this court, accompanied by the defendant’s attorney of record,
L pMasd 0’1}%1) , and having been adjudicated guilty hersin, and the court having given the defendant

an opportunity to be heard and to offer matters in mitigation of sentence, and to show cavss why the defendant should not
be sentenced as provided by law, and no cause being shown

(Check one if applicable.)
. and the Court having on deferred imposition of sentence until this date
(date) e
. and the Court having previously entered a judgment in this case on now resentencss
the defendant . (date)

___ and the Court having placed the defendant on probationjcommurﬁf)lf contro] and having subsequantly revoked
the defendant’s probation/community control.. ‘

It Is The Sentence Of The Court that:

___ The defendant pay a fine of $ ___, pursuant to section 775.083, Florida Statutss, plus §
as the 5% surcharge required by section 960.25, Florida Statutes,

XX. The defendant is hereby committed to the custody of the Department of Corrections.
. The defendant is hereby committed to the custody of the Sheriff of County, Florida,

——— The defendant is sentenced as a youthful offender in accordancs with section 958.04, Florida Statutes.
L~The defendant is determined to be a Sexual Predator pursuant to F.S. 775.21 (4)
s vhemical Castration pursuant to F.S, 794.0325 M.P.A.
T9 Be Imprisoned (Check one; unmarked sections are inapplicable.):
or a term of natural Life.

For a term of

— Said SENTENCE SUSPENDED for a period of " subject to conditions set forth in
this order.

If “split” sentence, complete the appropriate paragraph.”,

— Followed by a period of ___on probation/community control under the supervision of the
Department of Corrections according to thé terms and conditions of supervision set forth in a separate order entered
herein. s =

—__ However, after serving a_,;;crio& of imprisonment in _ ' A , the balanes

of the sentence shall be suspended and the defendant shall be placedon probatjorﬂcommu}xity con_trol for a period of
: under supervision of the Department of Corrections according to the

terms and conditions of probation/community control s=t forth in a separate order entered herein.

In the everit the defendant is ordered to serve additional split sentences, all incarceration portions shall be satisfied before
the defendant begins service of the supervision terms.

/o
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By appropriate notation, the following provisions apply to the sentence imposad:

Mandatory/Minimum Provisions:

. Firearm — Itisfurther ordered that the 3-year minimum imprisonment provisions of s=ction
775.087(2), Florida Statutss, is hcrcby unpos.d for the sentence s-p:cm:d in this
count.

Drug Trafficking — Ttisfurther ordered that the - ma.ndatory minimum imprisonmznt

provisions of section 893.135(1), Flerida Statutes, is hereby imposed for ths
_ sentence specifisd in this count.

Controlled Substancs It is further ordered that the 3-year minimum imprisonment prcvisinmb of s=ction

Within 1,000 Feet of School 893.13(1)(e)1, Florida Statutes, is hereby impossd for the sentence specified in this
= count

. Habitual Felony Offender ~ ___ The defendant is adjudicated a habitual fclony offender and has been sentenced to an

. cxtended term in accordance with the provisions of section 775.084(4)(x), Florida
Statutes, The requisite findings by the court are sst forth in a separate order or stated
on the record in open court.

Habitual Violent The d=fendant is adjudicated a habitual violent felony offender and has besn s=ntencs
. Felony Offender to an extended term in accordance with the provisions of section 775.084(4)(b),
Florida Statutes. A minimum term of __ year(s) must be s=rved prior
to release. The requisite findings of the court are set forth in 2 s=parats order or
stated on the record in open court. .

Law Enforcement __ Itis further ordered that the defendant shall serve 2 minimum of years befors

Protaction Act relzase in accordance with section 775.0823, Florida Statutes,

Capital Offense £~ Itis further ordered that the defendant shall serve noless than 1ife inaccordznce
with the provisions of section 775.082(1), Flonda Stanutes,

Short-Barreled Rifle, — Itisfurther ordered that the S-year minimum provisions of ssction 790.221(2), Florida

Shotgun, Machine Gun Statutes, are hcrcby imposzd for thc sentence specified in this count,

Continuing L Itis further ord"rcd that the 25-year minimum sentence provisions of section §93.2 20,

Criminal Enterprise . Florida StatuL.S, are hereby 1mposcd for the sentence specified in this count.

Other Provisions: - - = ]

Retention of Jurisdiction ‘____ The court retains jurisdiction over the defendant pursuant to section 947.16(3),
Florida Statutes (1983).

Jail Credit xx_ Itis further ordered that the defendant shall be allowed a total ofé_éci days

as credit for time incarcerated before imposition of this sentence.

Prison Credit ~__ Ttis further ordered that the defendant be allowed credit for all time previously
served on this count in the Department of Corrections prior to resentencing.
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Other Provisions, continued:

Consecutive/Concurrent _As further ordercg that the sentence imposed for this count shall run

As To Other Counts ' (check one) consecutive to concurrent

with the sentence set forth in count ﬁ of this case.
Consecutive/Concurrent — It is further ordered that the composite term of all sentences imposad for the counts
As To Other Convictions specified in this order shall run

(checkone) ____ consecutiveto ____ concurrent

with the following:

(check one)

any active sentence being served.

specific sentences:,

In the event the above sentence is to the Department of Corrections, the Sheriff of ____MADISON
_County, Florida, is hereby ordered and directed to deliver the defendant to the Department of Corrections at the facility
" designated by the department together with a copy of this judgment and sentence and any other documents specified by
Florida Statute.

The defendant in open court was advised of the right to appeal from this sentence by filing nochc of appeal within
30 days from this date with the clerk of this court and the defendant's right to the assistance of counsel in taking the appeal
2t the expense of the State on showing of indigency. :

In imposing the above sentence, the court further recommends

DO? 4)@ ORDERED i m
day of y

Page
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JFILED For BEC
UL - |

I,

IN THE CIRCUIT COURT OF THE

20090FC 14 PH L 06 THIRD JUDICIAL CIRCUIT OF
e CLERK FLORIDA IN AND FOR MADISON
e COUNTY, FLORIDA
B omnmm
T CASE NO. 97-000171-CF
STATE OF FLORIDA
-VS_
ACE ROBERT PATTERSON,
/
ORDER GRANTING DEFENDANT’S MOTION TO CORRECT ILLEGAL
© SENTENCE

THIS MATTER, having come on to be heard before the Court on the Defendant’s
Motion to Correct Illegal Sentence, the State having acknowledged the Factual
Sufficiency of Same and the Court being otherwise fully informed in the premises, finds
as follows:

5 The Defendant is currently serving a sentence of 311.7 months for

Count 1 Burglary of a Dwelling Person Assaulted and a concurrent
311.7 months for Count 2 Kidnapping and in Count 3 and 4 Capital
Sexual Battery, the Defendant is serving Life sentences with Count 4
consecutive to Count 3. The Defendant was also ordered to undergo
Medroxypragestrone Acetate (MPA) injection also known as chemical
castration.

2 The Defendant filed a Motion to Correct an Illegal Sentence alleging

that the Court did not comply with requirements of law when it
sentenced him to be “Chemically Castrated” as the Court did not

appoint a medical expert to determine whether the defendant was an
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appropriate candidate for said “Chemical Castration” within 60 days
required by Florida Statute 794.0235. Nor did the Court specify the
duration of said treatment as required by Florida Statute 794.0135.

3. The State has conceded that the Defendant’s motion is “Factually
Sufficient™ and stipulates to the Defendant’s motion in light of the
Defendant’s consecutive Life sentences in the above styled matter.

4, Guardian-Ad-Litem Linda Dagget, Circuit Director of the Guardian-Ad-
Litem’s office in Live Oak, Florida, has been contacted by the State and
she agrees with the States Stipulation to the Defendant’s Irllotion asitis
amoot issue in light of the Defendant’s consecutive Life sentences.
Further, the Guardian-Ad-Litem on behalf of the victim, does not want
to expose the victim to the painful remembrance of the Defendant’s
actions against her by having a contested hearing on an issue that is a
“moot point™.

* IT IS THEREFORE,

ORDERED AND ADJUDGED, the Defendant’s Motion to Correct an [llegal
Sentence is GRANTED and the Defendant shall not have to undergo
Medroxypragestrone Acetate (MPA) injection, also known as “Chemical Castration” as
previously ordered by the Court at his sentencing in the above styled matter.

%DONE AND ORDERED in chambers at Madison, Madison County, Florida this

lH__day of December, 2009,

GREGORY S. PARKER
CIRCUIT JUDGE
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L IN AND FOR MIAMEDADE COUNTY, FLORIDA * R | 0 ¥
. CORRECTED
: e . _SENTENCE
CRIMINALDIVISION | (asTocounT__1_)
THE STATE OF FLORIDA " . VS. \TGHEL ANDRE .
PLAINTIFF R DEFENDANT o
CASE NUMBER F00-21361 o oers NUMBER '

| The defendant belng personally before thle Court accompanted by hle S
©lattorney, : -, and having been adjudicated gurlty _

1 herein, and the Court havmg gwen the defendant an opportunlty fobe heardand . ... .
to offer matters in mitigation of sentence, and to show cause why he should not be
sentenced as prowded by Iaw and no cause bemg shown and the Court ha\nng

¥4 LR :
INCREL R R

e

EI on'__ R ST deferred lmposmon of sentence untll th:s date

s
v

(Check one) l:l prevrousty entered a judgment m thlS case on the defendant now resentences the defendantm —

A placed the defendant on Prcbatlon/Commumty Control and havmg subsequentty revoked the
defendant's Probatlon/Commumty Contro! RN : : . el

IT IS THE SENTENCE OF THE COURT that the defendant

D_ Pavafne of$ o L pursuanttoFS 775 083 p]us$ o
as the 5% surcharge requtred by F. S 238, 04 B : Y

- X s hereby commttted to the custody of the Department of Correctrons

o is hereby commrtted fo the custody of the Sherlff of Mramr Dade County, Florlda
.; E] is sentenced as a youthfut offender in accordance W|th F S 958 04
= TO BE tMPRISONED (check one; unmarked sections are |nappllcable)

EI for a term of Natura! Llfe

K fora term of TWENTY SEVEN (27) YEARS

O said SENTENCE IS SUSPENDED for a perrod af subject to conditions set forth

in thlS Order.

- O 1T 1$ FURTHER ORDERED that the_'entry of sentence be suspended as to count(s) __of this case.

miami-dadecierk.com
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FOO 21361

o Case Number -

if "split“ sentence b
complete either of -
~paragraphs -0

: However after servmg a penod of
balance -of such sentence :shail “be suspended and the Defendant shall be placed on

Followed by a perlod of on ProbatlonICommunlty

. Conrol under the supervision of the Department of Corrections accordmg o the terms and
L condltlons of supervuston set forth in a separate order entered hereln S

' ;mprasonment in S e the :

Probat:on/Commumty Control for a per:od of . :under -Supervision ‘of ‘the
Department of Corrections accordmg to the: terrns and condltlons of Probahon/Commumty Control _
set forth ina separate order entered hereln s : :

ln the event the defendant is ordered to serve addltlonal spllt sentences all mcarceratlon portlons shall be satrsfled beforethe defendant
beglns serwce of the Supervrston terms : : :

' S'PE(._‘.IAL PRO\_IISIONS
(Asto Count 1 ' )

"By appropnate notatlon the followmg provisions apply to the sentence |mposed

'FtREARM .
X Possesswn '
Dlscharged

- 'It is further ordered that the 10 mandatory mlnlmum lmpr|sonment prov|s|ons of F[ortda Statute 775 087(2) are hereby '

lmposed for the sentence specuf ied rn this count

'DRUG TRAFFICK]NG

'CONTROLLED SUBSTANCE
WITHIN 1000 FEET -
* OF SCHOOL:

o 'FELONY OFFENDER

" REPEAT SEXUAL
. OFFENDER .-

LAW ENFORCEMENT
PROTECTION ACT:

AGGRAVATED ASSAULT or
UPON PERSON
YEARS OF AGE:

CAPITAL OFFENSE

PRISON RELEASE

 CLK/CT 405 REV. 4/03 ..

Dlscharged causmg great bodlly harm

= MANDATORYI MINIMUM PROVISIONS

SEMl—AUTOMATtC FlREARM OR MACH[NE GUN:*
i Possessmn
_._Discharged : SRR
Dlscharged causrng great bodlly harm : SR

Itis further ordered that the - mandatory rinimugh imprisont ment provisions of
Ftonda Statute 893. 135(1) are hereby |mposed for the sentence specn”ed in thtS count

' Iti rs further ordered that the three year minimum :mprlsonment prows:ons of )
: _-Florrda Statute 893 13(1 )(e)t are hereby rmposed for the sentence specrfed
Soin thls courtt K

. __The defendant is adjud:cated a
__habltual violent felony offender
-violent career crlmrnal I : : : : :
.~ and has been sentenced to an extended term in accordance wrth the provnsrons of Florlda
: '-Statute 775.084(4). A minimum term of year(s) must be served prior to release. The
':reqwsrte findings by the court are set forth in a separate order or. stated on the record in -,
open court : :

. ltis further ordered that the defendant sha]l serve a minimum of B years
- before release in accordance W|th Flonda Statute 775. 0823 RS

X AGGRAVATED ASSAULT UPCON LAWY ENFORCEMENT OFFICER
_ AGGRAVATED BATTERY UPON LAW ENFORCEMENT OFFICER.
Iti is further- ordered that the defendant shall serve a minimum of:
3 years provision of Florida Statute 784.07(2){c)
5 years provision of Florida Statute 784.07(2)(d)

it is further ordered that the defendant shall serve a minimum of three years or BATTERY
imprisonment before release, pay a fine of & . complete OVER 65
hours of community service and make restltut[on to the vlct|m in
' accordance with Florida Statute 784 08. : :

"lt is. further ordered that the Defendant shail serve no less than 25 years in accordance '
e W|th Florlda Statute 775. 082(1) : '

The defendant is adjudlcated a Prison Release Reoffender and has been REOFFENDER_ S

" sentenced to a maximum term in accordance with the provision of Florida
Statute 775.082(8). it is further ordered that the Defendant shall not be released
until the expiration of the sentence.

Clerk's web address:. www.miarni-dadeclerk.com
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o Case Number

FOO 21 361

| OT'HER :PRovl'SroNS E
CRETENTIONOF . -
* JURISDICTION

AL _c_agmr_ e
PRISON CREDIT

- CONSECUTIVE/ -
* CONCURRENT AS TO
~_OTHER'COUNTS

 CONSECUTIVE/ .

"CONCURRENT AS TO -
: OTHER CONVICTIONS_.

BLOOD SAMPLE
REQUIRED

s further ordered that the sentence rrnposed for count(s) : L
shal! run {check one) I consecutrve to 1 concurrent wrth the sentence set 3_ RO

: _-The Court retarns Jurrsdrctron over the defendant pursuant to Flonda Statutes i
- _947 16(3) o R : _

Lltis further ordered that the Defendant shatl be a!lowed a total of 429 -
. days as credrt for trme rncarcerated prror to rmposrtron of thrs sentence

_ 1tis further ordered that the Defendant be allowed credrt for all trme prevrousty a
s_erved on this count in the Departme_nt of Corr_ectrons_ prior to resentencing: :

forth in count(s} SRR of thrs case..

o Itis further erdered that the composrte term of a!l sentences rmposed for the
counts specrf ed |rr thrs order sha[l run I:l consecutrve to O concurrent wrth the

fol towrng

Any actrve sentence berng served
Specrf ic sentences : :

s further ordered pursuant to sectrcn 943. 325 Fiorrda Statutes that the defendant

* having been ‘convicted of an attempt or offense ‘under section 794 (sexual battery) 800
: (Iewdness or rndecent exposure), 782.04 (murder) 784.045 (aggravated battery), 812. 133
*(car jacking), ‘or 812. 135 (hcme ‘invasion robbery) shall be requrred to! submrt bIood

SPECIITIBI'IS

In the event the above sentence is to the Department of Correctrons ‘the Sherrff of Mramr Dade County, Florrda is hereby ordered and.
_directed to deliver the defendant to the Department ‘of Correctrons at the facility desrgnated by the Department together wrth a copy o
of this Judgment and Sentence and any other documents specrf ed by Ftorrda Statutes I . .

The defendant in Open Court was advrsed of hrs nght to appeal frem thrs sentence by fr[rng notrce of appeal within thrrty days from _ '
this date with the Clerk of this Court, and the defendant s right to the assistance of counsel in takrng sard appeat at the expense of

the State upon showrng of indigence.

In imposing the above sentence, the Court tu_rth_er recommends

DONE AND ORDERED_in Open .Court at Dade County,.FIorida' this ~ 07 . 'dayef_.
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