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[PUBLISH]
IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1214212

D.C. DocketNo. 4:11-cv-0041#WS-CAS
J.R,,
Plaintiff-Appellant,
versus
MICHAEL HANSEN, in his
Official Capacity as Director of the Agency

for Persons with Disabilities,

DefendantAppellee.

Appeal from the United States District Court
for the Northern District of Florida

(October 152015)

Before MARTIN and FAY, Circuit Judges.

MARTIN, Circuit Judge:

" This opinion is issued as a quoru®ee28 U.S.C. § 46(d); 11th Cir. R. 34-2.
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Two years ago weertified questions to the Florida Supreme Cabrut
that State’s scheme for tirevoluntarycommitmentof theintellectually disabled.

J.R. v. Hansen/36 F.3d 959 (11th Cir. 2018).R. ). Today werevisit this appeal

with the beefit of that court’'s answersSeelJ.R. v. Palmer So.3d __ , 2015

WL 2236760 (Fla. May 14, 201%).R.1lI). We old that thestatutory schemeas
definitively interpreted by the Florida Supreme Coigrfacially unconstitutional
because it violates the Due Process Clause d¢fdbhgeentlPAmendment tdahe
United States Constitution.

l. Backqground

A. The Statutory Framework

J.R. claims that Florida law denies due process because it permits the State
to keep intellectually disabled people like him involuntarily committed indefinitely
without periodic review. Florida’s statutory framework for involuntarily
committing the intellectually disabled is somewhat complicated, involving several
interlocking provisions.

Chapter 393 of the Florida Statutes provides for the treatment of people with
“developmental disabilities.” Fla. Stat. § 393.08R. II, 2015 WL 2236760, at
*4. The chapter gives thlgency for Persons with Disabilities (APD) authority to
provideboth voluntary and involuntary treatment. Fla. Stat3%$3.0&3(1), .06,

A1;J.R. 1, 2015 WL 2236760, at *4. Section 393.11 governsrilieluntary
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admission opeople who aretellectually disabled taonsecureresidential
facilities.” It provides
If a person has an intellectual disability and requires involuntary
admission to residential servicpsovided by the agency, the circuit
court of the county in which the person resides has jurisdiction to
conduct a hearing and enter an order involuntarily admitting the
person in order for the person to receive the care, treatment,
habilitation, and rehabilitation that the person néeds.
A statecircuit court may inoluntarily admit a person only if, after a hearing,
see8§ 393.11(7), it makes three findings relevant here: (1) the person is
intellectually disabled; (2) a residential setting is the least restrictive and most

appropriate way to meet the person’s needs; and (3) the person is likely to injure

himself or others if not admitted,33.11(8)(b)’

! “Residential facilities™provid[e] room and board and personal care for persons who
have developmental disabilities.” Fla. StaB33.063(28).

2 Section 393.11 does not specify whether the residéatitities are “secure” or “non
secure.” But a separate statute not relevant here, Fla. Stat. § 916.303(3), contepiptaeent
in securefacilities under different admission standards. Compaieaferring to “secure”
facilities), with 8 393.11 (mentioning neither “secure” nor “ne@eure”). The parties and the
District Court have assumed thaB83.11 concerns admission to reeeurdacilities, so we do
the same.

® This general descriptioim textsuffices for our purposes. Fortinquisitive, the statute
provides in full:
An order of involuntary admission to residential services may not be entered
unless the court finds that:
1. The person is intellectually disabled or autistic;
2. Placement in a residential setting is the least restrictive and most
appropriatealternative to meet the person’s needs; and
3. Because of the persantlegree of intellectual disability or autism, the
person:
a. Lacks sufficient capacity to give express and informed consent
to a voluntary applidéon for services pursuant to [893.065 and
lacks basic survival and saifre skills to such a degree that close

3
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Shortly aftera person is admitted, the APD must give a “support glatiie
circuit court that ordered admissiog 393.11(8)(e). Saion 393.0651which
governssupport planssays that[t] he ultimate goal of each [support] plan,
whenever pssible, shall be to enable the cliéro live a dignified life in the least
restrictive setting, be that inghlhome or in the community.” A support plaay
call for the APD to place a client in a variety of settings, from very restrictive and
costlyto quitepermissive and inexpensive (to thate at least). § 393.0651(5)
(listing six possible placementangingfrom a “[d]evelopmental disabilities
center® to the “[c]lient’s own home or the home of a family member or direct
service provider). The APD must initially develop a support plan in consultation
with the client, his parent or guardian, or his appointed advotdhtdt must then
review and reviseazh client’'s support plagach yeabased on his progress in

achieving the objectives of his earlier support plan8930651(7).

supervision and habilitation in a residential setting is necessary
and, if not provided, would result in a real and present threat of
substantial &rm to the persor’wellbeing; or

b. Is likely to physically injure others if allowed to remain at
liberty.

* A person who is involuntarily admitted is called a “client.” § 393.063&;alsd.R.
II, 2015 WL 2236760, at *4.

> A “[d] evelopmental disaliiies center” is a “statewned and stateperated facility . .
providing for the care, habilitation, and rehabilitation of clients with devedopah disabilities
§ 393.063(10)
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Importantly, the circuit court thditst orders a person involuntarily admitted
keeps jurisdiction over the admission order, and the admitted person “may not be
released . . . except by order of the court.” § 393.11(Agl the court isnever
required tareviewacontinuing involuntanadmission CompareFla. Stat.

§ 916.303(3) (mandating that admissions 8ecurdacility, which are not at issue

here, “must be reviewed by the court at least annually at a heaxnidi’g 393.11

(cortaining no similar requiremenee alsd.R. 1l, 2015 WL 2236760, at9*

A person who is involuntarilgdmittedunder §393.11thushaslittle
recourseo challenge the admissiof he disagrees with his support plan, he may
challenge it in an administrative proceedin@98.0651(8), but the administrator
cannotchangeor vacatehe order of involutary admission or order release. As

we have said, only the circuit court can do th&893.11(11)see alsd.R. I,

2015 WL 2236760, at% Theonly avenue for reliefrom the order of admission

Is by way of habeasorpus an involuntarilyadmittedperson may challenge the
admission ordeby filing a habeas corpus petition with the circuit court that signed
the order in the first instanc& 393.11(13),J.R. 1l, 2015 WL 2236760, at *8

B. JR.

J.R. is an intellectually disabled man with an IQ of 5& fuihctionsasa
sevenyearold. “Although J.R.’s [intellectual disabilityjill always exist, his

potential for dangerousness . . . can chang®2000J.R. was charged with sexual
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battery in Lee County, Florida. The Lee County Circuit Court found J.R.
iIncompetent to stand trial and wiuntarily admittedhim to the Departmentfo
Children and Family Servicethéprecursor to the APDJ.R. Il, 2015 WL
2236760, at *1 n)l In 2004J.R. was involuntarily admitted to n@ecure
residential services unde383.11. The order involuntaripdmitting J.R.
containsno end date.

J.R. has lived in several differesgttingssincehis admission While J.R.’s
commitments characterized by the statutory scheme as-$exure,” his liberty is
substantially limited. As the District Court explaedby way of example'[i]f he
were to‘elope; the police would probably be called to return him” to his group
home. Beyond that,).R.“is subject to a daily curfew of 10 p.m.”; he cannot drink
alcohol; he had to “earn” the right to leave his group home, and when he does
leave “he must always inform the . . . staff exactly where he is going, the purpose
of his trip, and when he will return.” If he does not comply with these

requirements, “he may lose his right to freedom of movemeéfrthile the precise

® The APD insists that J.R. iserely“admitted,” not “committed.” Isays that the “use
of the term ‘commitment’ implies a more restrictive living setting than the community setting
that J.R. has maintained.” Quoting Blackaw Dictionary the APD maintains that
“commitment” necessarily implies confinement to a prison, mental hospital, oriastietion.
We are not so sure thatvoluntary ‘admissiofi to a residential group home does not fit within
that definition. But even if it does not, tlasgyument is semantic wrangling. The APD is trying
to makea distinctionbetween “commitment” andatdmissiori’ but even ifa distinctionexists it
would make no difference to this appeal. Whether we call it “commitment” or tessig” or
something else altogether (perhaps “free rent”), the substance of the atit®sase: the State
exercises its sovereignty to force J.R. to live in a place he does not want tadiygeaents him
from leaving. That is a curtailment of his libelty any name

6
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restrictionson J.R.’s libertyhave changed andaycontinue to change with the
annual revision of his support plathe circuit court hs not held a hearirapout
J.R.’s commitment since 2005. Neither has J.R. filed a habeas petition seeking
release.

C. Procedural History
In 2011 J.Rfiled suitunder 42 U.S.C. 8983against Michael Hansen, the

Director of the APDP He allegel that Florida’s statutory scherdenies due
processecause ipermitsindefinite involuntarycommitmentwithout periodic
reviewby a decisiormakerwith authority toorderrelease’.

On cross motions for summary judgment, the District Cloeidthat the
statutory schemeas constitutionallt rested its holdindargelyonits belief that
§ 393.11 properly interpreted, contaiasimplicit requirement thaft a committed
person no longer meets the admission critén@ APDmustpetition thecircuit
court toorderrelease.Becausehe scope of the APDiesponsibilitiesinder the

statutewas(and is)critical to the constitutional inquingndbecausenaking that

’ For example, under J.R.’s most recent support plan, he was able to maeto a
residence closer to his family. But there has been no release recommendation.

8 After J.R. filed his notice of appedlir. Hansen resigned as the Director of the APD; he
was replaced by Barbara Palmer. At all relevanés the APChas defended J.R.’s sufor
that reason, we refer to the Defendappellee asthe APD’

% J.R. does not argue that in&ial admission process is unconstitutional. He objects
only to ongoing commitment without periodic review.

7
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determinatiorwas (and isa questiommequiring interpretation of Florida lgwe
certifiedquestions tahe FloridaSupreme CourtJ.R. | 736 F.3d at 97%

We now have that court’s answer. It turns out that the District @@st
mistaken Florida law contains no requirement, explicit or implicit, that the APD
review thecontinuing commitment of intellectually disabled persodf. 1| 2015
WL 2236760, at *1. Neither does Florida law reqtinat the APD petition the
admitting circuitcourt to release a person who no longer meets the criteria for

commitment.|d. Becawse the Florida Supreme Court “is unquestionably the

ultimate expositor offFlorida] law,” Riley v. Kennedy, 553 U.S. 406, 425, 128 S.
Ct. 1970, 1985 (2008) (alteration adopted) (quotation omitted), we are bound by its
conclusve interpretation of 893.11.

[I. Standard of Review

“We reviewde novathe district court’s rulingon theparties’crossmotions

for summary judgmerit. Owen v. IC. Sys., InG.629 F.3d1263,1270 (11th Cir.

2011). A plaintiff challenging a law dacially unconstitutional “musgstablish
that no set of circumstances egighder which th¢law] would be valid.” Horton

v. City of St. AugustingFla, 272 F.3d 1318, 1329 (11th Cir. 2001) (quotation

omitted).

19 When substantial doubt exists abde answer to a material state law question upon
which the case turns, a federal court should certify that question to the stateesopueim . . to
offer the state court the opportunity to explicate state ld&wrgione v. Dennis Pirtle Agency,
Inc., 93 F.3d 758, 761 (11th Cir. 199@®er curiam)

8



Case: 12-14212 Date Filed: 10/15/2015 Page: 9 of 22

II1. Discussion
A stateshall not “deprive any person of life, liberty, ooperty, without due
process of law.”U.S. Const. Amend. X1V, 8. “TheDue Process Clause
provides two different kinds of constitutional protections: procedural due process

and substantive due proces$faddox v. Stepheng27 F.3d 1109, 1118 (11th

Cir. 2013) Procedural due process is, as its name suggests, “a guarantee of fair

procedure.”Zinermon v. Burch, 494 U.S. 113, 125, 110 S. Ct. 975, 983 (1990).

J.R. brings a procedural due process clgddeeMcKinney v. Pate20 F.3d 1550,

1555 (11th Cir. 1994) (en banc) (procedural due process claim may form the basis

of a 81983 suit).“[A] 8§ 1983 claim alleging a denial of procedural due process
requires proof of three elements: (1) a deprivation of a constitutiepadtgcted
liberty or property interest; (2) state action; and (3) constitutionatigfjequate

process.”Grayden v. Rhode845 F.3d 1225, 1232 (11th Cir. 2003he APD

concedes thahe first twoelementf the procedural due process inquangmet
here. The questidior usis whetter §393.11provides constitutionally adequate
process

A. Constitutionally Adequate Process

A statemust release a persao is involuntarily committed if the grounds

for hiscommitment cease to exisheeO’'Connor v. Donaldsgr22 U.S. 563,

574-75, 95 S. Ct. 2486, 2493 (1978J; Jackson v. Indianat06 U.S. 715, 738, 92
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S. Ct. 1845, 1858 (1972) (“[D]ue process requires that the nature and duration of
commitment bear some reasonable relation to the purpose for which the individual
Is committed.”) But that requirementrelease the committed when they deserve

to be let out—is toothlessf a state does nqeriodically reviewwhether the

grounds for commitmerdaremet That is a statecouldget aroundhetimely-

release requirement by simply refusing to ever considerainued propriety of
commitment To effectuatehat requirementhen,the statemust undedke some

form of periodicreview. SeeParham v. J.R442 U.S. 584, 60 99 S. Ct. 2493,

2506 (1979)"*
But whatform of reviewis constitutionally adequate Toanswer that

guestion courtsturn to the balancing test from Mathews v. Eldridg@4 U.S. 319,

96 S. Ct. 893 (1976), which requires consideratiosewtralffactors:

First, the private interest that will be affected by dfiecial action;
second, the risk of an erroneous deprivation of such interest through
the procedures used, and the probative value, if any, of additional or
substitute procedural safeguards; and finally, the Government’'s
interest, including the function involved and the fiscal and
administrative burdens that the additional or substitute procedural
requirement would entail.

1 Accord, e.g. Doe v. Austin, 848 F.2d 1386, 1396 (6th Cir. 1988) (explaining that “due
process requires thabmeperiodic review take place during” ardmued involuntary
commitment)Clark v. Cohen, 794 F.2d 79, 86 (3d Cir. 1986) (explaining that a plaintiff “was
entitled to periodic review of her commitmentt]; Williams v. Wallis 734 F.2d 1434, 1438
(11th Cir. 1984) (upholding a scheme that provided peri@View of continued commitment
and remaking that “[t]he frequency of the evaluations also reduces the risk that teatpaii
be confined any longer than necessary”); Hickey v. Morris, 722 F.2d 543, 549 (9th Cir. 1983)
(holding that a statute adequately protected a plainliifésty because it requirédegular
review of his continued confinement”).

10
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Id. at 335, 96 S. Ct. at 903.

TheMathewstest is stated at a high level of generality. It does not provide
much guidance for thi@r any)specific context And constitutionally adequate
process, the Supreme Court has said, is a flexible concept that “cannot be divorced
from the nature of the ultimate decision that is being maBarham442 US. at
608, 99 S. Ct. at 2507.

B. Supreme Court and Eleventh Circuit Precedent

So we are gratefuio have two cases, one from the Supreme Court and one
from a panel of thi€ourt which areespecially instructive in helping us consider
what process isonstitutionally adequate aftewvoluntary civi commitment

Parhan v. J.R.(no relation)andWilliams v. Wallis

In Parhamthe Supreme Coucbnsidereatonstitutionally adequatgrocess
beforeand after the voluntary commitment of childrerstatehospitalsby their
parents 442 U.S. at 587, 99 S. Ct. at 2494 plaintiff classof committed children
challengedseorgia’'sschemearguing thatheyhad a right to notice and a hearing
before commitmentld. at587-88 & n.2, 99 S. Ct. at 24987 & n.2 Though the
Supreme Court upheld Georgia’s praetiit wrote this:

We conclude that the risk of error inherent in the parental decision to

have a child institutionalized . . . is sufficiently great that some kind of

inquiry should be made by a “neutral factfinder” to determine [if] the
statutory requirements for admission are satisfied. . . .né¢gssary

that the decisionmaker have the authority to refuse to afypithild
who does not satisfy the medical standards for admission. Finally,

11



Case: 12-14212 Date Filed: 10/15/2015 Page: 12 of 22

IS necessary that the child’s continuing need for comnmtnim
reviewed periodicallypy a similarly independent procedure

Id. at 606-07, 99 SCt. at 2506 (emphasis added)wo things made thstate
schemeconstitutionally adequate: review of an initial admission by a deeision
maker with authority to refuse admission, and, after admission, periodic review of
the continuing need for commitmefit.

It is true thathe plaintiffs inParhanfocused on thaitial deprivation of
liberty caused bgdmittingchildren, rather thahy keepingthemcommitted, as
here. Butin its opinionthe SupremeCourtspoke several times abdbe
requirements for continuing commitment. It explaitieat Georgia’'saw
“chargedhospital superintendents] with affirmative statutory dutyo discharge
any child who is no longer. .in need of therapy,d. at 615, 99 S. Ct. at 2510
“[e]ven without a request for dischargal’at 591 99 S. Ctat 24€8. And the
Courtlinked thatongoingaffirmative duty tats conclusiorthat the initial
deprivation of libertywas constitutional'WWe have held that the periodic reviews
described in the record reduce the risk of error in the initial admission and thus

they are necessatyld. at 617, 99 S. Ct. at 251&mphasis added3ee alsad. at

12 parhandid notrequire a judicial or even administratikearing. Because the
guestion—whether the child meets the commitment critervi@as a medical one, the Court held
that review by a “physician will suffice, so long as he or she is free to evaldafgemdently the
child’s mental and emotional condition and need for treatmddt.at 607, 99 S. Ct. at 2507.
The Court explained that the State had an interest in enshangsdoctors spent thetrme
treating patients, not preparing for could. at 605-06, 99 S. Ct. at 2508ge alsad. at 606, 99
S. Ct. at 2506 (“Behavioral experts in courtrooms and heariegsf dittle help to patients)”

12
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607, 99 S. Ct. at 2506 (“It is necessary thatahild’scontinuing need for

commitmentbereviewed periodically . ..” (emphasis addeq)

After Parhamin Williams v. Wallis this Courtaddresse@vhat procesa

statemust giveto people who have beemvoluntarily committed on a continuing
basis The plaintiffs inWilliams challengd “Alabama’s procedures for the releas
of patients committed to the State’s mental health system after being found not
guilty of a criminal offensdy reason of insanity.734 F.2d at 1436. Alabama
assigned to each committed person a “treatment team” of medical professionals
that would“devise[] an individualized treatment plan” with the stated goal of
“transfefring] [the person}o a less restrictive environment and [securing his or
her] eventual releaseld. Thetreatment teameviewedthe person’s progress
every 60 to 90 daydd. We describedhe process by which committed person
(an “acquittee”would be released
The decision to release an acquittee is usually initiated by the
treatment team. . . . Aftehe team recommends release, an acquittee
not classified as special can be released with the approval of the
forensic unit director of the hospital to which he is committed. The
proposed release of special pati€itsmust be reviewe by the
hospital’s superintend or his designee. The reviewing authority
may communicate the proposed release to the committing court, the
district attorney, the acquittee’s family, and others, or may order
further treatment for, or evaluation of, the acquittee. The itabsp

superintendent then makes the final decision whether to release the
special patient.

13«gpecial patients” weréhose whavere“considered dangerous to themselves or
others.” SeeWilliams, 734 F.2d at 1436.

13
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The plaintiffsclaimedthat thisreleasgrocess waanconstitutionabecause
it did notrequirean adversary proceedimgwhich theStatebore the burden of
proof. 1d. at1437. But, looking t®®?arhamwe held that due process does not
demandanadversary proceedingeeid. at 1438-39. Weexplained:

Hospitals and their medical professionals certainly have no bias
against the patient or against releas&éheefore, we can safely
assume they are disinterested decisi@kers. In fact, the mental
health system’s institutional geai.e., transfer to a less restrictive
environmentand eventual releasefavors release Other factors also
favor release, including a perennial lack of space and financial
resources, which militates against any motivation to unnecessarily
prolong hospitalization, and including the medical professismalde

in his own treatment.The frequency of the evaluations also reduces
the riskthat the patient will be confined any longer than necessary

Id. at 1438(emphasis added).
We went on texplain thatrequiring an adversary proceedifvgould have a
natural tendency to undermine the beneficial institutional goal of finding the least

restrictive environmeritcluding eventual releaseld. at 143%emphasis added).

Finally, weobserved that Alabama provided a habeas corpus remedy as a
“secondary or backup procedure, a safeguduat existed to “rectify any error that
might have occurred during the initial nonadversary reviel.’at 1440

Fromthis precedenive havesynthesizedeveralguiding principles At the
outsefas we have glained, it is clear thahe Statenustconduct some form of

periodic reviewof continuing involuntary commitmesit SeeParham442 U.S. at

14
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607, 99 S. Ct. at 2506(I]t is necessary that the child’s continuing need for
commitment be&eviewedperiodically by a[n] . . independent procedure.”).

Yet thisstill leaves the question we posed above: W of periodic
reviewis constitutionally adequate? It is clear ttingreview need not consist of
anadversariaproceedingnvolving a judgeor even an administratoSeeParham
442 U.Sat607-08, 99 S. Ct. at 258-07; Williams, 734 F.2d at 143%ee also
Austin, 848 F.2d at 1396 (holding that “due process requirestmag¢periodic
review take place” butot necessarilya periodicjudicial review”); Hickey, 722
F.2d at 549 (“Due process does not always require an adversarial ligaring

But the casesmposetwo relatedrestrictionson the form of review, at least
whereit is nonadversarial First, he reviewemust berequired toconsiderthe
propriety of ongoing commitmentSeeParham442U.S. at 615, 99 S. Ct. at 2510
(noting that the hospital superintendent “is charged with an affirmative statutory
dutyto discharge any child who is no longer mentally ill or in need of therapy”);
Williams, 734 F.2d at 143®bservinghat periodic reviewseek to meehe*“goal

of finding the least restrictive environment including eventual release” (emphasis

added)) see alsoHickey, 722 F.2d at 549 (holding thatlequatg@rocedures

included “regular review of [the plaintiff'sjontinuedconfinement); cf. Austin,

848 F.2d at 13996 (explaining that periodic review mustludewhether

15
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commitmentshould continue)Clark, 794 F.2d at 86 (describinigatthe periodic
reviews considedwhether tareleasdhe plaintifi).

Second, the reviewer must aethorized to ordemelease if the criteria for
commitment are no longer medeeParham442 U.S. at 607, 99 S. Ct. at 2506
(“It is necessary that the decisionmaker have the authority to refuse to admit any
child who does not satisfy the medical standards for admiskidviltiams, 734
F.2d at 144Q“[T]he release decision is first addressed in the nonadversary
proceedings dribed above, and the final release decision can be, and most often

is, made at this level by the hospital professionals.” (emphasis adtied)).

For instance, ilClarkthe Third Circuit considered a review scheme that
violated this second restriction. Tkemedical professionals periodically
reviewed the plaintiff's continued confinement and had “consistently

recommended that [she] be released” for something like eight yeknk, 794

“The APD argues thaWilliams does not stand for the proposition that the reviewer
must be authorized to order release. It is true that in that case the “treatméntasam
responsike for periodically reviewingontinued involuntary commitmeriut the treatment
team could only “recommefidrelease Williams, 734 F.2d at 143&ee alsad. (“The decision
to release an acquittee is usuatlyiated by the treatmem¢am” (emphasis added)). A hospital
supervisothadto approve the treatment team’s release recommendation before the person could
actually be released. Sek (explaining that the treatment team’s release recommendation for
“special patients” was reweed by “the hospitéd superintendent or his designee,” while the
release recommendation for non-special patients was approved by “thecforghsirector of
the hospital to which [the acquittee] [wa]s committed”). But it tii@same group afedical
professionalshatreviewed the propriety of commitment and that, as a whole, had authority to
orderrelease. There was no requirement that the medical professionals petitionta ocder
release, or that some other entity without any say in the atedidew process approve release.
The distance between the reviewer and the person with authority to releasmishsgly
small in Williams:from medical professional® their supervisors. Hethe distance is vast:
medical professionals must patiti astate court to order release.

16
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F.2d at 86. But she was not released because “the reviewers lacked the authority to
implement their recommendationdd. The Third Circuit found a violation of due
process.ld. It explained that the review “required by the due process clause is not

a moot court exercise. The [reviewers] must have the authorityoial aéflief.”

Id.; see alsad. (finding a violation of procedural due process because “[o]ver the
course of more than twengight years [the plaintiff] was never afforded a hearing
beforeanydecisionmaker with authority to resolve her dispute”).

Finally, the casesuggesthathabeasorpus may servas a backup to

periodig nonadversarial reviewSeeWilliams, 734 F.2d at 144Gee alsddickey,

722 F.2d at 549%plainingthat periodignonadversarial review onstitutional
becausa committed persocan “receive judicial review under the court’s
discretionary power or may [petition for] habeas re)ieBut no case has

permitted habeas to be the primary review procedure. We assume this is because
habeas is by its very nature not a periosiiateinitiated review, which, as we have
just explained, is requiredseeParham442 U.S. at 607, 99 S. Ct. at 2506.

C. Application

With these guiding principles in mindur task is to determinghether
Florida’s schem@rovides constitutionally adequatgrocess We conclude that it
does not.Section 393.11s constitutionally infirm becausedoes notrequire

periodic reviewof continuednvoluntarycommitment by a decisiemakerwith

17
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theduty to consider and theuthority toorderrelease.Such aschemeruns afoul of

Mathews Parham andWilliams, and is unconstitutional on its face.

The APD offers several responses that it says undermineotictusion, but
none persuadass First, atoral argumenit insistedthat 8393.11 contains
“implied” review obligations. Buaswe now know, with the benefit of the Florida
Supreme Court’s answers to our certified questithesAPD is mistaken ithis
understanding The supreme arbiter of Florida law has tofdn no uncertain
terms that the statutoschemecontains nsuchimplied obligations.J.R. I, 2015
WL 2236760, at *8 (holding that the APD “is not required under either section
393.0651 or section 393.11 .to petition the circuit court for a person’s release
from an involuntary admission order in cases where the [APD] determines that the
circumstances that led to the initial admission order have changed”).

Neverthelessthe APD argueghatthe supportplan review process provides
the required periodic review'Similar to the ‘treatment teams’ described in
Williams,” the APDsays “the client and the client’s providers may tise support
plan torecommendurther review of a client’s order of involuntary admission
(Emphasis added.) This may be trigut the fact that the Stateday usé the
annual suppo#plan reviewto “recommend that the circuit court considéne
propriety ofcontinuinginvoluntary commitmenis not enough The Constitution

demandshat whena dateexercises itpower toinvoluntarily commitits citizens
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on an ongimg basis, it mustequire not merelypermit, reviewof the propriety of
their commitment

Slightly differently, the APD says th#teannual suppotplanreviewdoes
considerthe propriety of ongoing commitment, because in making the support plan
the APDmust evaluatéhe “most appropriate, least restrictive, and most cost
beneficial environment for accomplishment of the objectives for client progress
§393.0651. And, the APD insisthie “most appropriate, least restrictive
environment may be no commitment at all. For that reassays,supportplan
review necessarily considawhether taeleasea committed person

We cannot agreebecause thsupportplan review process does not consider
bothadmissiorcriteria To initially admit a personnder §8393.11,a circuit court
mustfind both (1) that“[p]lacement in a residential setting is the least restrictive
and most appropriate alternative to meet the person’s naed§?) that the
person‘lacks basic survival and satfre skills to such degree that close
supervision and habilitation in a residential setting is necessary and, if not
provided, would result in a real and present threat of substantial harm to the
person’s weklbeing or would leave the persotiKely to physically injure othrs
if allowed to remain at liberty. § 393.11(8)(b).But thesupportplanreview
considersonly the firsthalf of thattwo-part equation See8 303.0651(“Each

[support] plan must include the most appropriate, least restrictive, and most
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costbeneficial environment for accomplishment of the objectives for client
progress . ..").

There is no requirement that the supqmen reviewconsiderthe second
criterion: whether a person is dangerous to himself or others. cBomitted
personmay case to meehis second criteriotbut languish undezontinued
commitmentecause the support plan doesaddresst. Take J.R. himself. We
have no occasion to question whether he was dangerous at the time of his
admisson under 893.11. e circuit court specifically found as much and that
finding is not challenged here. But as we have already noted, J.R.’s “potential for
dangerousness . . . can changé/hat happens if J.Btops beinglangerous?he
APD is unde no obligation to consider wtieerhe is no longer dangerous aifd
he is notyrelease hinor evenrecommend releage the circuit court In this way,

Florida’s schemdiffers fromthosein Parhamand Williams where thestated

purposeof the periodic reviews was to consider relegSeeParham442 U.S. at
615, 99 S. Ct. at 2510 (noting “an affirmative statutory duty to discharge” when

warranted)Williams, 734 F.2d at 1438 (describing “eventual release” as a central

goal of periodic medical reviews).
In any event, wéhink Florida’sschemewvould beconstitutionally suspect
even if itdid require the APD to periodically review whetleeperson is properly

committed, for a simple reason: the APD does not have the authaoitgen
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release Only the admitting circuit court has that pexv Nothing authorizes the
APD to order release if deigned taeviewthe propriety ofa person’sontinued
commitment (which iheed no}, even if that review indicatdtiatthe person no

longer meets the commitment criterideither, in such a circustancewould the
APD be required to agkecircuit court to consider release.

The APDfinally argueghat the availability of habeas corpu®vides
constitutionally adequatarocess But Williams makes clear that habeas corpus is
notadequaten and ofitself. Habeasan beat most abackstop—a failsafe
mechanismnotthe soleprocess availableAs we have already mentioned, this
makes good sense because habeas review occurs only if a petitioner asks for it; it is

in no way the type gberiodicreviewthat due process requireSeeWilliams, 734

F.2d at 1439see als@ustin, 848 F.2d at 1396 (holding that “due process requires

thatsomeperiodic review take place”). And on a practical level, it sefamsiful
to expecintellectually disabled persons to bring petitions for habeas cokfyes.
agree with one of our sister Circuiltsat

[nJo matter how elaborate and accurate the habeas corpus proceedings
available undefstate law]Jmay be once undertaken, their protection is
illusory when a large segment of the protected class fgravely
disabled” persons committed to mental institutions] cannot
realistically be expected to set the proceedings into motion in the first
place.
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Doe v. Gallinot 657 F.2d 1017, 1023 (9th Cir. 1984¢e alsad. at 102223

(rejecting theState’s argument that “habeas corpus review on demand adequately
protects against erroneous” commitment).
V. Conclusion

We are sympathetic to the State of Floridateiiest in involuntarily
admitting the intellectually disabled to residential services in ord@réwent or
reduce the severity of developmental disabilities” and to “enable individuals with
developmental disabilities to achieve their greatest potdatiaidependent and
productive living.” 8393.062.Those are honorable goasd we commend the
State for strivingo reach themBut we cannosanctionthe State’snethods.The
Constitution demands periodic review of the proprietgrajoingcommitnent by
someonavith the duty to consider and the authottyorder releasehen
appropriate Florida’'s statutory scheme does not meet those demands.

REVERSED AND REMANDED.
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