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Wilfredo Zelaya, a citizen of Hondurasypeals from the district court’s
order dismissindpis pro sefederal habeas petition. Zelaya'’s petitahrallengs his
federalconviction for illegal reentry after deportation in violation of 8 U.S.C.
§1324a), (b)(2). Hepresentsa single argument, one which this Court rejected on
direct appeal: that he was deported pursuant to an order entered in violation of his

due process rightsSeeUnited States v. Zelaya, 293 F.3d 1294 (11th Cir. 2002).

This time, he comes armed with a nesder from an immigration judge @sding
his deportation warranthich, he allegegrovesthat the warrant was issued
unlawfully. Ultimately,however, we do not address thigument todaylnstead,
we conclude that the districourt’s judgmentustbe affirmed, because Zelaya
raisedhis claim in an improper procedural vehicle.

Rather thariling a motion to vacate his sentence under 28 U.S.C. § 2255,
theusual wayfor a federal prisoner to challenge a federal conviction, Zelagae
to file a habeas petition und28 U.S.C8 2241. In our view, the district court
wisely declinedo recharacterize his § 2241 petition as a § 2255 motion. Zelaya
repeatedly insistetthat he wished to file a petition under § 2241. The district court
was not obliged toecast Zelaya'§ 2241 petition over his express wishes,
especially in light of thedverseconsequenceabatcanstem from filing a 255
motion. Nor did the distritcourt err in dismissing Zelaya&2241petition.

Zelaya may only challenge his convictitmougha § 2241 petition if he shows
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that a 8255 motion would be “inadequate or ineffective to test the legality of his
detention” a provisioncommonly known as the “savings claus@8 U.S.C.
§ 2255(e). Zelayadoes not even attempt to show th&t2255 motiornwould be
inadequate Indeed, he cannot, because the claim he raises can readily be brought
in a 82255 motion. We, therefore, affirm the district court’s dismissal of Zelaya’'s
§ 2241 petition.We leave for another ddge question whether Zelayaay
ultimatelyobtain relief in the form of a § 2255 motion.

l.

A.

The essential facts are these. Zelaya entered the United Btaetully in
July1993. On September 18, 1995, he was arrested and charged by the state of
Florida withfive counts ofsexual battery of a minpFla. Stat. ¥94.011(2)and
held instatecustody pending his trialAroundthe time of his arrest, the
Immigration and Naturalization Service (“INS”) commenced a deportation
proceeding against himOn September 27, INS sent an order to show cause and a
hearing noticéo Zelaya'’s last known adelssand received a return receipt
confirming that someone had signed for the documetgfaya never responded
On April 2, 1996 ,animmigration judgeconducted a deportation hearing
absentiaandissued a warrant for Zelaya’'s deportati@wver four months later, on

August 23, Zelaya pled guiltp the state chargesid was seéenced to 364 days
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incarceration and 1¥earsprobation. His prison term wawiped outby time
served, and he was released that same day to begin serving his probation.

But the INS eventually caught up with Zelay@n May 10, 1997the INS
arrestechim and processed him for removal pursuant tootltstanding
deportation warrantZelaya claims that this was when he first became aware of the
deportation order and the proceedings against him. He was physically deported to
Honduras on May 15. However, he eventually reentered the United States at some
point in 1998 He quickly came to the attention of both state and federal law
enforcement.Floridalaw enforcement authities arrested Zelayan August 1999
and charged him with violating the terms of his probation by reentering the country
illegally. In March 2000, Zelaya’s probation was revoked and he was sentenced to
five consecutive 3@ear prison sentencey a Miami-Dade Countyircuit court
judge

The federal government followed closely behind. On AugRs2000, a
federal grand jurgitting inthe Southern District of Floridasued asuperseding
indictment charging Zelaya with one count of illegal reeb{ran aggravated
felon, in violation of 8 U.S.C. 8§ 1326(alb)(2). Zelaya moved to dismiss the
indictment under § 1328), arguing that he was deported pursuant to an unlawful
deportation orderSection 1326(djeads:

Limitation on collateral attackn underlying deportation order
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In a criminal proceeding under this section, an alien may not
challenge the validity of the deportation orderunless the alien
demonstrates that

(1) the alien exhausted any administrative remedies that may hav
been available to seek relief against the order;

(2) the deportation proceedings at which the order was issued

improperly deprived the alien of the opportunity for judicial review;

and

(3) the entry of the order was fundamentally unfair.

Zelaya asertedhat the deportation order was unlawful because it was entered
without actual noticéo himor an opportunity to be heard. Zelaya’s motion was
denied. After a twoday trialon February 7 and 8, 2001, a jury convicted Zelaya of
the offenseof illegal reentry On May 21the districtcourt sentenced him to 63
months imprisonment, followed by 2 years supervised release.

Zelaya appealed the denial of his motion to dismiss to this Gamain
claimingthat his deportation order was unlawf@eeZelayg 293 F.3d 1294\We
began by noting that Zelaya had failed to exhaust adtrative remedies, as
required byg8 132@d), because he never sought the rescission of his deportation
order. Id. at 1297.Wethenrejected his lack of notice argument toree
independent reasons. First, we observed that there was no factual basis in the
record to establish a lack of actual noti¢g. at 129798. Second, we explained

that as a matter of lavthere was no flaw in the notice givbacause INS sent

notice to Zelaya'’s last known addredd. at 1298. Lastly, we said thaelaya’s

5
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deportation proceeding wast fundamentally unfair because Zelaya “ha[d] not
made even a suggestion” that his presence at the hearing would have altered the
result. Id. We affirmed Zelayas conviction on June 11, 200Zelaya did not file
a petition for writ of certiorari, nor did he file a motion to vacate his sentence unde
28 U.S.C. § 2255Zelaya remains in state custody today, subject to a detainer filed
by the U.S. Mirshals Service.

Over sixand a hallears later, on February 23, 2009, Zelaya moved to
regoen his immigration proceedings. Zelaya's moapparentlyargued once
more that his deportation order was entered in violation of his due process rights.
TheDepartment of Homeland Security (“DHS)d not respond, and an
immigration judgegranted Zelaya’s motion on March 5, 20@8ichhad the
effect of rescinding his mr deportation order. On August 16, 2011, another
immigration judgego whom the case wasassigned issued an order directing
Zelaya and the government to file briefs on how they wished to proceed. In that
order, thgudgestated(in a concise footnotahatbecause of the rescission of
Zelaya'’s deportation order, “[Zelaya] can potentially pursue vacating his state and
federal convictions for illegal rentry.” Thejudgesubsequently issued an order

on Februaryl5, 2012 terminating Zelaya’'s deportation proceedings without
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prejudice, “per DHS motion pursuant to 8 C.F.R. § 239.2(aj(X)& arenot
aware of anyurther developments in Zelaya’'s immigration case.
B.

On October 24, 2011, Zelaya filed the instant prbadeeas petition under 28
U.S.C. 82241in the United States District Court for the Southern District of
Florida,naming asesponders the Secretary of the Florida Department of
Corrections and the Warden of the Okeechobee Correctional Institution. His
§ 2241 petitiononce again sought to challenge his federal conviction for illegal
reentry. This time, however, he assertet the rescission of his deportation order
rendered him “actually innocent of the crime of illegal reentipvoking the
savings clause, heverred that the 8255 motion is “inadequate or ineffective” to
challenge his conviction because the “order of rescission changed the material
elements of the offense .in such a way that [Zelaya] stands convicted for a non
existent offense.” And he requested thatlme discharged from his
unconstitutional confinement of restraint and/or remanded to thecstateo [be]

provided some previously neglected postadjudicative procedure.”

! Section 239.2 is titled “Cancellation of notice to appear,” and subsection (a){¥3$ alfederal
officer to cancel a notice to appear where “[c]ircumstances of the case have changed after t
notice to appear was issued to such an extent that continuation is no longer in therbssbinte
the government.”See als®@ C.F.R. § 239) (allowing an officer to dismiss a case after
proceedings have begwn the same grounds).
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Because Zelaya challergjbis federal convictionhie United States
Attorneyfor the Southern District of Florida responded to Zelaya'’s petition on
behalf of the United States'he named statespondentbave never responded to
Zelaya’s petition.The governmemoted thathis Court on direct appeal rejected
Zelaya’s claim once beforelhe governmenasserted that Zelaya failéol qualify
for relief under thesavings clauseAnd the government claimed that a § 2255
motion by Zelaya would be tirearred because the Antiterrorism and Effective
Death Penalty Act of 1996 (“AEDPA”) imposes a gyear statute of limitations to
file a 82255 motion 28 U.S.C. 2255(f). Zelayareplied that the rescission of his
deportation order rendered hantuallyinnocent otthe offense of illegal reentry
and his conviction was, therefore;,fandamental miscarriage of justicerhich
entitled him to seek relief under tlsavings clause.

The matter wenfirst to a magistrate judge, who recommended that the
petition be dismissed with prejudice. T¢wurtconcluded that Zelaya'’s claim
would be timebarred if raised in a § 2255 motidrecausdt rested on the same
basis as the challenge hesartedbefore Zelayaalsocould not obtain relief under
the savings clause, as his clagmot based on ‘&etroactively applicable Supreme
Court decisiori. Zelaya objected to thmagistrate judge recommendations on
two grounds. First, he claimed that petitionwas timely because the rescission

of his deportation ordeestarted théederallimitations period.Second, he argued
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that hispetitioncould not beecharacterizeds a § 2255 main without notice,
and claimed once again that 2&5motion would béan inadequate and
ineffectiveremedy” The district courthowever, agreethat Zelayacamot obtain
relief under the savings clays&lopting thanagistrate judge’s recommendations
The court denied Zelaya a certificate of appealal(tBGOA”).

Zelayathenfiled two separate notices of appeal in this Ceunne from the
dismissal of his petition (No. 126462), and one from the district court’s denial of
a “Motion for New Trial” (No. 1310256). He als@led pro semotions for
cettificates of appealability, for appointment of counsel, and to consolidate his
appeals.In March 2013we consolidated his appeals, and in June, we granted a
COA and appointed counsel for Zelayafter Zelaya filed his initial, counseled
appellate briefthe government moved to dismitss appeafor lack of subject
matter jurisdiction, or, alternatively, to vacate the COA. In September 2044,
Court(a) denied the g@rnment’s motion to dismiss theppeal; (b) vacateour
prior June 2013 order granting a COA; (c) denied as unnecessary a COA to the
extent Zelaya sought to appeal the dssal of his 8241 petition; and (d) granted
a COA (the now operative COAnthreeissues:

(1) Whether Zelaya 2011 petitionchallenging his federal 8 1326

convidion, is properly construeds a motion to vacate under 28

U.S.C. § 2255(a), and if so, whether it is timely;

(2) If Zelayas construed § 2255 motion is untimely, whethelaya
has a valid claim of actualnocence sufficient to excuse that time bar

9
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underMcQuiggin v. Perkins569 U.S. , 133 S. C1924 (2013);
and

(3) Whether Zelaya alleged undéying constitutional claim-- that

the rescission of the 1996 deportation order and termination of his

deportation proceedings in 2012dered him actally innocent ofthe

federal § 1326 crime of illegal #entry after a deportation ordand

violated his due process rightshas merit.
We also directed the parties to brief the following question: “If Zelaya'’s petition is
properly brought pursuant 2241 or as a constru@2255 motion, whether he
was ‘in custody.” We noted that Zelaya was free to raise any issues pertaining to
the dismissal of hi§ 2241 petition.Lastly, we substituted thdnited Statess the
sole respondent, meaning thiais appeal pertains only to Zelaya's federal
conviction.

Il.

“[T] here are two distinct means of securing fmastviction relief in the

federal courts: an application for a writ of habeas corpus (governed by, inter alia,

[28 U.S.C.]88 2241 and 2254nd a motion to vacate a sentence (governdddy

U.S.C.]§ 2255)! Medberry v. Crosby351 F.3d 1049, 1058 (11th C2003).

This case is fundamentally about the relationship between these two statutory
schemesIn 1948, Congress enactg@@255to aleviate the practical problems

caused by the growth of federal habeas corpus litiga@eUnited States v.

Hayman 342 U.S. 205, 21-:17 (1952) Because a habeas petition must be filed in

the federal disict of incarceration, courts for distrecthatcontained federal

10
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prisons were often overwhelmed by habeas proceedipgsceedings which were
frequentlyconducted far from the location of relevant evidence and witheSses.
id. at212-14. To solve this problentCCongress required federal prisonters
instead file a motiomnder8 2255with thedistrict court thatmposed the sentence
in the first place.28 U.S.C8§ 2255%a).

Today, the usual remedy for a federal prisonerisgeieview of his
conviction isa § 2255motion rather than a habepstition After all, “[a]s a
remedy, § 2255] is intended to be as broad as habeas corpiagihan 342 U.S.
at 217(quotation omitted) But if, for some reasorg 2255were toafford an
inadequateemedy, the statute also permits a federal prisamder limited
circumstancedp file a habeas petitioinder§ 2241 Specifically,§ 2255e)
stipulates

An application for a writ of habeas corpuasbehalf of a prisoner who

Is authorized to apply for relief by motion pursuant to this section,

shall not be entertained if it appears that the applicant has failed to

apply for relief, by motion, to the court which sentenced him, or that
such court has denied him relief, unless it also appears that the remedy

by motion is inadequate or ineffeaivio test the leqgality of his
detention.

28 U.S.C 8 225%e) (emphasis added). This final clausthe savings clause
provides a narrow gateway through which a federal prisoner can file a traditional

habeas petition und€r2241, rather than 225 motion.

11
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In this case, both sides agree that Zelaya filed a pleading stylegi22ta
petitionandinvoking the savings clause, rather theh2255 motion. The critical
guestions we must answer avbether the district court should have
recharactered Zelaya'ss 2241 petition as & 2255 motion, and if noivhether
Zelayamay file a8 2241 petition througkhe savings clause. The answer to both
questions is né.

A.

Our first question, then, isow to construe Zelaya’'s pro pkeading-- was
he proceeding und&2241, or undeg 2255. “We review de novo issues of law
presented in a certificate of appealabilitfedberry 351 F.3cat 1053 The
district court read Zelaya's petition as exactly what it purported to be: a “section
2241 Petition.”On appeal, Zelaya argues for the first time, and contrary to what
he asserted in the district court, that the court should have instead construed his

petition as a § 2Zbmotion. As we see ithowever thedistrict court committed no

2 We can quickly dispense with two of the other issues presented in this appeal. eFiyst,i¥

in federal custody because, although he is currently incarcerated in &tate pe is subject to a
federal detainer._Sddalengv. Cook, 490 U.S. 488, 493 (1988raden v. 30th Judicial Cir.
Court of Ky., 410 U.S. 484, 489 n.4 (1973econd, any error committed by the district court in
failing to recharacterizelaya’s “Motion for a New Trial” as a motion for reconsideratiors wa
harmless, because Zelaya did not, and cannot, point to any mistakes of law or fadenidioa
below. Cf. Jacobs v. TempuPedic Int'l, Inc, 626 F.3d 1327, 1344 (11th Cir. 20X0%ince we
have concluded that the courtiahot err in dismissing Jabs’s complaint, it necessarily follows
that it did not abuse its discretion in denying Rule 59(e) ralief.

12
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error in declining teeua sponteecharacterize Zelaya’'s § 2241 petitiagainst his
express wishes.
In the criminal context, the federal courts liberally construe ptibgants

pleadingdo facilitatetheir access to reliefOf course, the general rule in the civil

context is that “[t]he plaintiff is the master of the complaint.” United States v.
Jones 125 F.3d 1418, 1428 (11th Cir. 199'However, we hol@ pro se
prisoners pleadings to “less stringent standards than formal pleadings drafted by

lawyers.” Haines v. Kerner404 U.S. 519, 520 (1978)er curiam) And we

“must look beyond the labels of motiofiled by pro seinmates to interpret them

under whatever statuteowld provide relief.”_Means v. Alabama, 209 F.3d 1241,

1242 (11th Cir. 2000)per curiam)see alsd\ndrews v. United State873 U.S.

334, 33738 (1963)(“[A] djudicationupon the underlying merits of claims is not
hampered by reliance upon the titles petitioners put upon their documents.
(quotation omitted)).This practice acknowledges the importance of allowing
meritorious claims to be heard and decided regardlessief pheading defects

introduced by legally unsophisticated litigants.

3 At oral argument, counsel for Zelaya suggested that this Court had aksaeg & preliminary
ruling that Zelaya'’s petition must be construed as a § 2255 motion. However, we ryldthonl
Zelaya's petition, however construed, challenges onlyeldigralconviction, and not histate
convictions for violating his probation. Indeed, our order granting the operative CO& in t
case specificajl asks whether Zelaya’s petition “is properly construed as a motion to
vacate. . . andf so, whether it is timely.”

13
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However recharacterizing a pleading as a § 2255 motion to vacate
serious matter, and can often do more harm than good. As the Supreme Court

explainedm Castro v. United State§s]uch recharacterization can have serious

consequences for the prisoner, for it subjects any subsequent motion under § 2255
to the restrictive conditions that federal law imposes upon a ‘second or successive’
(but not upon a first) federal habeas motio540 U.S. 375, 377 (2003). Thubet
Court held that before a federal court nnagharacterize prisonets pro se
pleading as & 2255motion,it mustnotify theprisoner warnhim that the
recharacterization will subject any subseq@&aR55motion to the second or
successive motion bagee?28 U.S.C 8§ 2255h), and providehim with an
opportunity to withdraw or amend the motioGastrqg 540 U.Sat 383. Failure to
provide such noticeneans that thprisoner’s recharacterizedotion will na be
deemed to be hiwgrst § 2255motion for the purposes of federal lavd. Notably,
Castrodid not hold that a federal court is obliged to recharacterize a pleading as a
§ 2255motion, but only that if a court chooses to do so, it must provide the
requisite notice Seeid. at 388 (Scalia, J., concurrimg part and concurring in the
judgmenj (“The option[to declineto recharacterize a pleading]available under
the Court’s opinion, even though the opinion does not prescribe it.”).

In this case, Zelaya evinced an unambiguous desire to proceed under § 2241

from the very beginningFor starters, Zelaya used a form label@@241 Habeas

14
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Corpus Petition Form” and explained that § 2255 was “inadequate or ineffective”
to challeng his conviction because his claim “cannot be addressed in the criteria
of the enumerated exceptions of 2256lé alsoclaimedthat “since this conviction

IS not consistent to statutory interpatation [sic], then this claim is correctly raised in
this 2241 proceeding.Indeed, he government’s response observed that Zelaya
“[did] not even purport to file his Petition pursuant &cgon 2255” because such

a petition “would be time barred.” In his reply, Zelaya reiterated his belief that he
was entitled to relief “in accordance to Title 28 U.$Q241,” and asserted that

the government provided no evidence that he “had to raise this issue in a Section

2255 motion.” He cited this Court’s decision in Wofford v. Scott, 177 F.3d 1236

(11th Cir. 1999), whicltonsideredvhen a petitioner may rely dhe savings
clause! Zelayaclearly andepeatedly insisted that he be permitted twped
under§ 2241.

Throughout the proceedingelaya expressly rejected aogrceivedattempt
by thecourtto recharacterize his petition a§ 255motion. The magistrate
judge noted that Zelaya’s claim, “if raised i§ 2255 motion, would be time
barred as outside the one year limitationsqu¥tiand found that his motion was

“an apparent attempt to circumvent” AEDPA’s statute of limitations. Zelaya

% In the alternative, he claimed that newly discovered evidence was “sufficiestast the one
year time limitations for Section 2255 Motions and Section 2254 Habeas Corpus.” But the
gravamen of his reply remained his assertion that he was entitled to proceed underyg 2241 b
virtue of the § 2255(e) savings clause.

15
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interpreted these statements as having recharacterized his petdi®R2 255
motion, and objected in the strongest possible téorttse magistrate judge’s
recommendationsSpecifically, he claimed that he was “entitled to a judicial
determination of whether he may proceed under Section 224 1lieargiterated
that “2255 offers an inadequate and ineffective remedy.” Heaatsrtedhat the
magistrate judge “violated [his] constitutional rights in construing [his] 2241
[petition] as a 2255 Motion and dismissing it as time baratd that the
recharacterization of higetition “would. . . prejudicelhis] future opportunity to
have the well justified grievance adjudicated.”

Evenon appeal, Zelaya continued to insist that his petition should not be
recharacterized as&2255 motion.In his pro semotion for a certificate of
appealability, he argued that the district court “shouldmete]recharacterized
this 2241 Petition into a time barred 2255 MotioRlis position didn’t change
when he obtained counsel. In fact, in Zelaya’s response gottlegnment’s
motion to dismiss this appeal for lack of jurisdiction, he characterized the
government’s assertion that he had concede®tha55 provides an adequate
remedy as “baffling” and noted that he “repeatedly acknowledged the procedural
hurdles mbedded in section 2255At nearly every steplongthe way, Zelaya
has maintainethat his§ 224 1petitioncannot and should not be interpreted as a 8

2255 motion.

16
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Zelaya had good reastmtry to seek relief under § 2241, rather than
§22%. As he was well aware, proceeding ung@2% would have subjected his
petition to the ongear statute of limitations in Z225(f), and his then
recharacterized motion would have served as his first for the purposes of
8 22%(h)’s bar on second or successive motions. Moreover, “while a re
characterized motion migbe untimely under § 2255(f)(1), it is possible for future
events to render a subsequent § 2255 motion timely urizZsf)(2){4).”

Gooden v. United States, 627 F.3d 846, 848 (11th Cir.)201ddeed, this may

explain why the motion was filed under a different label in the first plaick &t
848 n.3. Zelaya provided exactly this rationalear of losing a future

opportunity to seek relief when pressed by the district cou&s we see it, he

> Specifically, 28 U.S.C. § 2255(f) provides that the statute of limitations governing § 2255
motions begins to run from thatestof the following events:

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the United
States is removed, if the movant was prevented from making a motion by such
governmental action;

(3) the date on which the right asserted was initially recognized by therseipre
Court, if that right has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(4) the date on which the facts supjogt the claim or claims presented could
have been discovered through the exercise of due diligence.

Id. Thus, after one year has elapsed since a petitioner’s conviction became fmigihtevait

for future events to retart the statute of limitationzeriod” before filing a § 2255 motion.
Gooden, 627 F.3d at 848.

17



Case: 12-16462 Date Filed: 08/24/2015 Page: 18 of 29

choseto invoke§ 2241, rather than 8§ 225%artly to avoid the substantial
disadvantages associated with filin§ 2255motion

Under these circumstances, the district court was not obliged to
recharacterize Zelaya'’s petitioagainst hisvill, as a § 2255 motionZelaya
expressly and repeatedbndperhaps even strategicalhgaffirmed his intention
to proceed under § 2241. The district court wisely permitted him to be the master
of his own fate. Indeedastroitself suggests that the prisoner’s choice of
pleading must be controlling, because one of the purposes of prodstigp
notice is to “giv[e] the litigant an opportunity to contest the recharacterization.”
540 U.S. at 382That, after all, is precisely what Zelaya thought¥as doing
when he objected to the magistrate judge’s recommendations. The district court’s
decision was wiser still because of the costs recharacterizatitshhave inflicted
upon Zelaya.Seeid. at 386 (Scalia, J., concurrimg part and concurringn the
judgmenj (“[T]he overriding rule of judicial intervention must be ‘First, o
harm’). Indeed, if the court had informed Zelaya of its intent to recharacterize

his petition,andprovided him withCastronotice, Zelayalmostsurely wouldhave

contested the recharacterization once more, and the court theuldave been
obliged toconstrue his pleading ag&®241petition
On appeal, Zalyaargues thatd]istrict courts must construe pro kabeas

petitions to be brought under the statute that provides the most direct route to

18
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relief.” In his view, the district court was obliged to consider every potential
statutory avenue of relief, weigh the costs and benefits of each, and decide whether
he was entitled to relief under any one of them. Tims-consuming and
paternalistiapproach cannot be the law, and Zelaya cannot point to a single case
thatauthorizes if. Zelaya’s proposed rulsould place the court in the role of

serving as counsel for the prolgigant -- and as counsel who disregards his

client’s express wishes to boot. All in all, the district court committed no error in
construing Zelaya'’s 8 2241 petition as exactly what it purported to be.

Lastly, there arstrong prudential reasons not to recharacterize Zelaya’s
petition as a § 225Mmotion for the first time on appeaBecause the district court
evaluated Zelaya’s petition under § 2241, it didewtsider many of thiact
bound questionthat Zelaya nowressedefore this ©urt. If we were to treat
Zelaya’s petition as 8 2255motion, we would have to decide, in the first
instance(1) whether his motion is timely) if not, whether a showing of actual

Innocenceexcuses thg 2255time bar, seeMcQuiggin, 133 S. Ct. 19243)

whether Zelaya has made such a showing in this case; and (4) whether his claims

® The only case that comes close is Meanslabamawhere we explained that federal courts
interpretpro se motions “under whatever statute would provide relief.” 209 F.3d at 1242.

Means however, is readily distinguishablén Means the petitioner filed his petition under 28

U.S.C. § 2254, “attacking a state conviction whose sentence had run that was used to enhance his
current federal sentenceld. However, such a challengeust be filed as a § 2255 motion. The
petitioner, therefore, had simply selected the wrong label for his pleadiragis far different

from this case, where Zelaya repeatedly claimed he was seeking relief urddr, 8 where

there are clear costs and benefits of proceeding under either statutory scheme.

19
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ultimately have merit. We would be forced to do so on a barren record, and
without the benefit of any fadinding by the district court:If we wereto

regularly address questiongparticularly factbound issues that districts court

never had a chance to examine, we would not only waste our resources, but also
deviate from the essential nature, purpose, and competence of an appellate court.”

Access Now, Inc. v. Sw. Airlines Ca85 F.3d 1324, 1331 (11th Cir. 2004)/e,

therefore, decline tonaginewhat might have been had Zelaya presented his
claimsin the context of & 2255motion rather than & 2241 habeas petition.
B.
Next, we considewhetherZelaya qualifies for relief under the savings
clause.“Whether a prisoner may bring a 28 U.S.C. § 2241 petition under the

savings clause of § 2255(e) is a question of law we regenovo” Bryant v.

Warden, FCC ColemaNledium 738 F.3d 1253, 1262 (11th Cir. 2013Yhe
applicability of the savings clause is a threshold jurisdictional issue, andnmet
reachquestions thahe district court never had jurisdiction to entertaiwilliams

v. Warden, Fed. Bureau of Prisons, 713 F.3d 1332, 1337 (11th Cir. 2013)

(alterationadoptedand quotations omitted)The district court concluded that
Zelaya cannot bringis claimin a8 2241petitionfiled under the agis of the

savings clause. We agree.
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Zelaya bears the burden of showing thgt2255motion is “inadequate or
ineffective to test the legality of his detention.” 28 U.S@25%e); Bryant, 738
F.3d at 1262.This statutory requirement is “the touchstone of the savings clause.”
Bryant 738 F.3cat 1263. We have explained that “[w]hat makes tB25b
proceeding ‘inadequate or ineffectivier [a petitioner] is that he had no ‘genuine
opportunity™ to raise his claim in the context of a § 2255 motighat 1272.1t is
by now abundantly cledhat the mere fact that “a defendant faces a procedural bar
in his first 82255 motion[,] such as a limitations period or procedural default,”

does not render the § 2255 motitself inadequateld.; seealsoAntonelli v.

Warden, U.S.P. Atlanta, 5423d 1348, 1351 (11th Cir. 2008)0Our cases hold

that a prisoner collaterally attacking his conviction or sentence may not avoid the
various procedural restrictions imposed on § 2254 petitions or § 2255 motions by
nominally bringing suit under 8§ 224}.

We first interpreted the savings claus&\offord, 177 F.3d 1236 The
prisoner in that case hatreadyfiled a8 2255motion, andattemptedo file a
§ 2241 petition to avoid the second and successive motion bar. We considered the
plain language o 2255e) and its legislative historyand concludethat the
provision “was intended to apply in some circumstances whagb5relief was
unavailable or had been denied for reasons other than practical ones associated

with the location of the court.1d. at 1241. We adopted the following approach
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for determining when a federal prisoner may seek relief in the form of a § 2241

petition
The savings clause of § 2255 applies to a claim when: 1) that claim is
based upon a retroactively applicable Supreme tGimaision; 2) the
holding of that Supreme Court decision establishes the petitioner was
convicted for a nonexistent offense; and, 3) circuit law squarely
foreclosed such a claim at the time it otherwise should have been
raised in thepetitionetstrial, appeal, or first § 2255 motion.

Id. at1244 TheWofford approacthas the virtue of “harmoniz[ing] two serious

concerns that are in some tension with one anottigyant 738 F.3d at 1271.

Prisoners must be given “a reasonable opportunity” to challenge their detention,

yet applying the savings clause “too broadly” would eviscerate AEDPA’s

limitations on§ 2255motions. Id. Wofford, therefore, allows a prisoner to fée

§ 2241 petition in a limited class of cases.

We have, howevegubsequently questioned the extent to whichNoéord
testis bindinglaw. The prisoner iWofford sought to challenge hgentence
rather than higsonviction 177 F.3d at 1238As we explained in our en banc

decision inGilbert v. United Statesvhich also involved a sentencing challenge,

“[t] he actual holding of th&/offord decision. . .is simply that the savings clause

does not cover sentence claims that could have been raised in earlier proceedings.”
640 F.3d 1293, 1319 (11th Cir. 20X&h banc) The test provided by thofford
court is, therefore, “only dicta” as it applies to challenges to convictiahdn

severaubsequent cases, which also involebdllenges to sentences, we
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reiterated that th@/offord test remains dictaSeeBryant 738 F.3d at 1268 (“We

cautioned, however, that this statemenfafford was dicta . ..”); Williams, 713

F.3d at 1343 (“[The pane[in Wofford] opined in dicta . ..”); Turner v. Warden

Coleman FCI (Medium)709 F.3d 1328, 13334 (11th Cir.2013 (“[W]e recently

retreated from the purported thretor test enumerated Wofford . . ..”).” At
the same timehowever,‘we have never doubted that the savings clause, at the
very least, applies to actda@inocence claims due to a conviction for a{garstent
offense.” Bryant 738 F.3d al281 see alsad. at 1268 (“[T]heWofford panel

had. . .actualinnocenceof-the-crime claims in mind . ..”). Nor have wesaid

whether any other circumstances might permit a prisorghalenge his

’In Bryant v. Wardenwe established a fivgart test for determining whether the petitioner, who
claimed that he was sentenced above the statotaxymum, could seek relief under the savings
clause. 738 F.3d at 127&pecifically, we held that the petitioner had to establish:

(1) throughout his sentencing, direct appeal, and §r&255 proceeding, our
Circuit's binding precedent had specifically addrespges| distinct prior state
conviction that triggered 8 924(e) and had squarely foreclfizetl 8§ 924(e)

claim that he was erroneously sentenced above thgdiOstatutory maximum
penalty in 8§ 924(a); (2) subsequent to his first 8 2255 proceeding, the Supreme
Court’s decision inBegay as extended by this Court {bis] distinct prior
conviction, overturned our Circuit precedent that had squarely forecjbsgdd
§924(e) claim; (3) the new rule announcedBagay applies retroactively on
collateral review; (4ps a result oBegays newrule being retroactive, Bryarst’
current sentence exceeds they®@r statutory maximum authorized by Congress

in 8 924(a); and (5) the savings clause in § 2255(e) reaches his pure § 924(e)
Begayerror claim of illegal detentiombove the statutory maximum penalty in

8 924(a).

Id. This test, which is similar to the thrpart test we explicated Wofford, was tailored to the
sentencing challenge the petitioner sought to raise.
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conviction ina 8§ 2241 petitionrather thara 8§ 2255motion, short of a change in
the governing lavasexplicated by the Supreme Couirt.

We need not decide whethéfofford's threepart tessets out the governing
standargdnor whether it provides the exclusive test for rebetause Zelaya
cannot access the savings clansanatter what test we applyt we apply
Wofford, as did the district court, Zelaya is not entitled to reliefaurthe savings
clause becaudes claim isnotbased orfa circuit-law busting, retroactively
applicable Supreme Court decisionWofford, 177 F.3d at 1245. His claimthat
he is actually innocent of the offense of illegal reentry because he was deported
pursuant to an unlawful deportation orelewas never foreclosed Iircuit
precedent, nor subsequently permitted by an intervening Supreme Court decision.

Instead, his claim is based the Supreme Court’s decision_in United States v.

Mendozal opez 481 U.S. 828 (1987), which held that a defendant charged with

lllegal reentrymustbe afforded some opportunity to challefge deportation

order, id. at 83739, as well as 8 U.S.& 1326(d), which grants defendants that
opportunity In other words, the legal foundation of Zelaya’s claim was the law in
2001 when he was convicted, and in 2002, when we affirmed his conviction on
direct appeal. It remains the law today. Thus, he cannot show an entitlement to

relief under the savings clause based\@iford.
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Even if theWofford testwere nothe only way to claim relief under the
savings clause, Zelayhles not even attemptsbow thats 2255 is “inadequate or
ineffective to test the legality of his detentioAs Zelaya himself argues, his

claimmay be broughin a§ 2255 motior® Seelvy v. Pontessp328 F.3d 1057,

106061 (9th Cir. 2003) (explaining that because the petitioner “doaNe raised
his innocence claim in his initi&l 2255 petition,” he was not “denied an
unobstructed procedural opportunity to present itfideed, hespends mosif his
briefing before this Court attempting to establish §12255 is asuperiorvehicle
for challenging his conviction. While Zelaya must contend with theyeae
statute of limitations for filing & 2255 motion, a “limitations period” does not
render the8 2255 motion inadequate or ineffectivBryant 738 F.3d at 1272.
Zelayahas not been deprived of a “genuine opportunity” to challenge his
incarceration, and he may not seek relief under the savings clause.
Zelaya’s only response is to assert that an actual innocence claim can, by
itself, open the gateway to relief under thgisgs clauseHowever, we have

explained time and again thatemleralprisonemmay onlyemploya 8§ 2241 petition

8 Of course, we do not decide whether such a claim would be successful. Nor do we consider
whether Zelaya’s claim is a “freestanding” actual innocence claim, which isagjgner

insufficient to state a claim to postconviction reli€ff. Herrera v. Collins, 506 U.S. 390, 400
(1993)(“Claims of actuainnocence based on newly discovered evidence have never been held
to state a ground for federal habeas relief absent an independent constitutionahviolati
occurring in the underlying state criminal proceeding.
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if hehasshown that§ 2255 is procedurally inadequdte“test the legality of his

conviction” See, e.g.Turner, 709 F.3cat1333 n.2(“Even if a petitbner succeeds

in makingWofford's threepart showing, h&ould then need to demonstrate
‘actual innocence’); Wofford, 177 F.3dat1244n.3 (“Once the savings clause of
8§ 2255 applies to open the portal to a § 2241 proceeding, the proper inquiry in that
§ 2241 proceeding will be whether the petitioner can establish actual innocence of
the crime for which he has been convicted.”). That is, the prisoner must show
some sort oprocedurablefect in§ 2255, and noterelyassert that he has a
particularly weighty substantive claim.

In our view, this rulanakesgoodsense. The plain language8i2255
requires that a prisoner show tlgd2255 is “inadequate or ineffectivelt does not
saythat a prisoner caignore the§ 2255 procedure simply because he claims he is
innocent. Zelaya, after all, is free to raise ltisimsin the form of &8 2255
motion-- a motion which he has nevevenattempted to file However, le may
only assert thseclaimsin a8 2241 petition, and avoid the strictures which apply
to § 2255 motions, by demonstrating tig2255 isinadequate On this point, oir

sister circuits have generally agre€tke, e.g.Stephens v. Herrera, 464 F.3d 895,

898 (9th Cir. 2006§"Along with many of our sister circuits, we have held that a
§ 2241 petition is available under the ‘escape haitlg’' 2255 when a petitioner

(1) makes a claim of actual inocenceand(2) has not had amhobstructed
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procedurakhot’ at presentindhtat claim.”);seealsoLyn S. EntzerothStruggling

for Federal Judicial Review of Successive Claims of Innocence, 60 U. Miami L.

Rev. 75, 10402 (2005)X“[T]he circuits. . .have focused consistently on two
elements that mak&2241 an appropriate remedy: (1) under a sutive change
in the law, the federal prisoner is factually innocent, and (2) the prisoner had no
prior opportunity to raise his claifij. To allow a defendant to ug2241
whenever he asserts his innocence, and nothing motgg effectively read
§ 2255 out of existence.

Lastly, Zelaya'’s reliance on cases whminggesthat an actual innocence

claimcan excuse a statute of limitatioRQzzelle v. Sec’yFla. Dep’t of Corr,

672 F.3d 1000, 10112 & n.14(11th Cir. 2012)per curiam) or a procedural

default,McKay v. United State$657 F.3d 1190, 1198 (11th Cir. 20ik)

misplaced.These cases establish only that an actual innocence claim may excuse a
nonjurisdictional procedural barSection 2255(e) is not a procedusal; instead,

it imposes gurisdictional_conditioron the availability othe §2241petition. See
Williams, 713 F.3cat 1337#39. Moreover, that condition affects only which

statutory mechanism Zelaya may use to challenge his conviction, and not whether
he may seek relief at all. Zelaya cannot point to a singleticat®olds that a

petitioner who raises an actual innocence claim is entitled to travekitevér

statutory vehicle he chooses, in disregarthedetailedscheme Congress has
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established His argument woul@lsoprove too much: a prisoner plainly cannot
challenge his conviction by filingay, an ordinary complaintifederal district
court. Absent some suggestion that the statutory scheme is unconstitutional,
Zelaya isrequiredto abide by it.

In short Zelaya may not seek religffrough a8 2241 petition, because he
cannot establish that the255 motion is inadequate or ineffective to test the
legality of his detention. In reaching this conclusion, we do not decide whether
Zelaya’s claim of actual innocence has merit. We hold only thatra ofaactual
Innocencemeritorious or ngtcannot by itself open the gateway t@Z&t1relief.
Zelaya must, instead, seek relief through the familiar process mandated by
Congress- a § 2255 motion.

1.

In closing, we note that Zelaya is perfectly ftedile a § 2255 motion in
federal district court raising his actual innocence claim. He will, of course, have to
overcome the ongear statute of limitations, as well as anlierprocedural bars
the governmentnay chooseo raise. He will also have to establish that he is
entitled to relief on the merits of his clairhlowever, we decline tanswerany of
these questions in the first instance, without any help from the district court. The

only things we decide todagrethat Zelaya’s pleading must be construed as a
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§ 2241 petitionand thathe district court, thereforégacked jurisdiction to consider
it.

For these reasons, we affirm tial court’s dismissal of Zelaya’'s § 2241
petition. We note that the court dismissib@ petitionwith prejudice. However
because failure to meet the savings clause is a jurisdictioredtdbe court

should have dismissehe petition withouprejudice. See, e.g.DiMaio v.

Democratic Nat. Commb520 F.3d 1299, 1303 (11th Cir. 20@B®r curiam)

(“IW]e AFFIRM the dismissal of DiMaio’s complaint for lack of standing.

However, this dismissal is necessarily without prejudic&bda v. United States

698 F.2d 1174, 1177.4(11th Cir. 1983)“Where dismissal can be based on lack
of subject matter jurisdiction and failure to state a claim, the court should dismiss
on only the jurisdictional groundshis dismissal is without prejudice We,
therefore, vacate #ttportion of the district court’s order dismissing Zelaya'’s
petition with prejudice, and remand with instructions to dismiss the petition
without prejudice.

AFFIRMED in part, VACATED in part, and REMANDED with

instructions.®

% In the face of the complicated procedluposture of this case and the important issues that it
raises, we find that good cause exists to expand the appointment of counselylab&gtznd

the instant § 2241 appeal, to include the filing of a § 2255 motion and any investigation attendant
therdo.
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