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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1311882

D.C. Docket N05:09-cv-0008:MCR

KAYLE BARRINGTON BATES,

PetitionerAppellant,
versus

SECRETARY, FLORIDA DEPARTMENT OF CORRECTIONS,

RespondenAppellee.

Appeal from the United States District Court
for the Northern District of Florida

(September 5, 20)4

Before CARNES Chief Judge, TJIOFLABNdWILSON, Circuit Judges.

ED CARNES, Chief Judge, and TJOFLAT, Circuit Judge

! This opinion was written jointly by Chief Judge Carnes and Judge Tj@faElorida ex
rel. Atty. Gen. v. U.S. Dep'’t of Health & Human Servs., 648 F.3d 1235, 1240 n.1 (11th Cir.
2011) (jointly authored opinion); Waters v. Thomas, 46 F.3d 1506, 1509 n.1 (11th Cir. 1995) (en
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On the afternooof June 14, 1982, Janet White, a State Farm Insurance
clerk, returned from lunch around 1:00 p.m., as was her normal pragtiche
came into the officeshe answered the phonegnknown to her, she was not alone.
She knew that Kayle Barrington Bates had stopped by the office earlier that day,
talked with her, and leftShe did not know that, having seen that she was alone in
the office, Bates had returned to the area and parked his truck in the woods some
distance behind the building where it could not be seen and w&texdid not
know that while she was out at lunch he had broken into the office and was there
waiting for her to returnWhen Bates surprised White she let atbonechilling
scream” and fought for her lifdde overpowered her and forcibly took her from
the office building to the woods where he savagely beat, strangled, and attempted
to rape her, leaving approximately 30 contusions, abrasions, and lacevations
various parts of her face and body.

The state trial judge in his sentencing order found that during the attack
Bates had stolen White’s diamond ring “by tearing it from her left ring finger” and
in the processeverelyinjuredher. “While being attacked, robbed, bruised,

lacerated, strangled and stabbed [she] was still alidedth resulted frorthe stab

banc) (jointly authored opinion). Part Ill was authored by Judge Tjoflat, whileth&mder
was authced by Chief Judg€arnes.
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woundsbut was not immediate; it “came only some five to ten minutes after this
brutal and senseless attack.”
l.

As a result of his crimes against Janet White, Bates is now on death row in
Florida. This is his appeal from the denial of federal habeas relief. In accordance
with the certificate of appealability that we granted, Bates challenges his
convictions and capital sentence on two graurfs to hisconvictions, Bates
contends that his trial counsel was constitutionally ineffective for failing to object
to an opening prayer, which was delivered in the presence of the jury venire by a
minister of the church where the victim’s funeral service had been held. As to his

death sentence, he relies®mmons v. South Carolingd12 U.S. 154, 114 S.Ct.

2187 (1994), to contend that his due process rights were violated at his capital
resentencing proceeding when the trial court refused to ingheugiry that Bates
had agreed to waive his eligibility for parole, and that heatr@@dybeen
sentenced to two life terms plus fifteen years on his other counts of conviction,
which would run consecutively to any sentence imposed fordagtee murder
A.

It was in 1982 that Bates was indicted in Bay County, Florida, for the first

degree murder, kidnapping, sexual battery, and armed robbery of Janet Renee

White. Before the beginning of jury selection for the 1983 trial, the judge asked
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thosepresenin the courtroomincludingthe members of the jury venire, to stand
while Reverend N.B. Langford of the First Baptist Church opened the proceedings
with a prayer. Reverend Langford then gave the following invocation:

May we pray together.Father, thiss a beautiful day that you've
given to each of us, and we thank you for the privilege that’s ours to
enjoy all the bounties that you've givemeach of us. Lord, we pray
for the seriousness of the situation with which we’re confronted, and
we ask fo your wisdom and your guidancEather, upon all who are
involved, we pray for the Judge as he presides for your special
wisdom and for your guidance to do upon his life. Thank you, Father,
that we live in a country that has freedom for all, and we ask now fo
your leadership and your blessings upon the judicial system, for in
Christ’'s name | pray, Amen.

Bates’ courappointed counsel, Theodore Bowers, did not object to the prayer and
the court proceeded with jury selection. The next day the prosecution called its
first witness, the victim’s husband. He testified, among other things, that he had
last seen his wife at the First Baptist Chuasher coffin waseingclosed during
her funeral service. Bowers did not object to that testimony.

The evidence ofuilt presented against Bates during the tHua@gtrial was
overwhelming, as the Florida Supreme Court’s summary of it shows:

Bates was arrested at the scene of the crimenjusttesafter the

victim’'s death. He had the victins diamond ring in his pocket, and

he tried to conceal it from law enforcement officerswatch pin

consistent with Batesvatchwas found inside the victim’s office, and

Bates’ watch was missing a watch pinodiprints consistent with

Bates’ shoes were found behind the State Faoffice building.

Bates’ hat was found near the victim’s body. Two green fibers were

found on the victiris clothing— one onher blouse and one on her
skirt — that were consistent with the material that Bapesits were
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made of. A knife case was found near the victim’s body, and that case
was identified by various withesses as being the exact type that Bates
wore. The victims two fatal stab wounds were consistent with the
type of buck knife that Bates carried in that case. The consysten
between the stab wounds and Batksife was striking; the wounds
were four inches deep, and Batésiife was four inches long; the
width of the wounds was consistent with the width of Bakedfe;

and as was testified to at the resentencing, there were abrasions at the
bottom of the wound that were consistent with marks that Bates’ knife
would have made. Batestatements to investigators and at his trial
also placed him either at the scene of the crime or directly involved in
the victim's murder. Bates stated during a telephone call to his wife
after his arrest that he killed a woman.

Bates v. State, 3 S8d 1091, 1099 (FI&009).

The jury convicted Bates of firstegree murder, kidnapping, armed robbery,
and attempted sexual batt€aylessetincluded offense of the crime of sexual
battery that was charged in the indictmerit recommended a sentence of death
on the murder count. The judge followed the jury’s recommendation, sentencing
Bates to death for the firsiegree murder of White, anehposing two life
sentences plus fifteen years imprisonment on the three remaining counts of
conviction, all of which were to run consecutively to each other. In support of the
death sentence the judge found five statutory aggravating circumstances and one

statutory mitigating circumstanc&eeBatesv. State, 465 S@d 490,492 (Fla.

1985)
On direct appeal, the Florida Supreme Court affirmed Bates’ convictions and

noncapital sentences, but vacated the death sentence and remanded for
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resentencing on the murder conviction because the trial court had erroneously
found two aggravating circumstancdd. at 49293. On remand the trial judge
determined that the remaining aggravating circumstances still outweighed the

statutory and nosstautory mitigating ones, and he again sentenced Bates to death.

The Florida Supreme Court affirmed. Bates v. State, 506 So. 2d 1033dgiia.),
denied 484 U.S. 873, 108 S.Ct. 212 (1987).
B.

After his death warrant was signed in 1989, Bates filed a ptat
conviction motion under Florida Rule of Criminal Procedure 3.850. Among other
claims for collateral relief, Bates asserted a claim under the First Amendment’s
Establishment Clause, contending that his convictions and capital sentence were
improperl obtained because the trial began with a prayer from the victim’s
minister. He also raised a related Sixth Amendment claim of ineffective assistance
of counsel based on his trial attorney’s failure to object to the Reverend’s opening
invocation The trial judge recused himself from ruling on the Rule 3.850 motion
and was replaced by a different judge. At an evidentiary hearing on that motion,
Bates’ trial counsel testified that he thought “nothing of the prayer” because it
neither encouraged the jurydonvict nor acquit Bates. However, in a self

described act of “pure speculation,” counsel opined that the prayer could have
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prejudiced Bates given the “racial tension” involved in the case. (Bates is black

and his victim was white.)

The state trial court summarily rejected Bates’ claims regarding the prayer,
but granted him a new sentence hearing based on defense counsel’s ineffective

assistance during the second penalty hearing before theSagBates v. Dugger

604 So. 2d 457, 4589 (Fla. 1992).The Florida Supreme Court affirmed that
decision in all respects, including the denial of Bates’ dhallenges arising from
the prayer. The court rejected Bates’ substantive Establishment Clause challenge
as procedurally barred because it was not properly raised at trial, and it summarily
rejected “[a]ny allegations of ineffectiveness raised incidentally” to that
substantive claim as being “without meritd. at 459 & n.4.

C.

Before Bates’ 1995 resentencing proceeding (his third sentence proceeding
before a jury), the Florida legislature amended Fla. Stat. § 775.082 to provide that
a defendant convicted of capital murder could either be sentenced to death or to
life imprisonment without the possibility of parol&€eeFla. Stat. 875.082(1)

(1995) (A person who has been convicted of a capital felsimgll be punished by
death. . ., otherwise such person shall be punished by life imprisonment and . . .
shall be ineligible for parole.”). The revised statute, which became effective on

May 25, 1994, differed from the capital sentencing scheme in effect at the time of
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Bates’ 1982 crimes, under which life imprisonmetith the possibility of parole
after 25 years was the only alternative to death for the crime efléggee murder.

Seeid. 8 775.082 1983);see alsdHudson v. State/08 So. 2d 256, 262 (Fla.

1998).

Bates was concerned that the jury might sentence him to death to avoid the
possibility that under a life sentence he could eventually be released from prison.
He sought to avoid that by having the amended version of § 775.082, which
provided life without parole as the only alternative to a death sentence, applied to
him and the jury instructed that it could impose a life without parole sentence in
lieu of death. Bates stated that he wouédve any rights he had to parole
eligibility under the preamendment version of &75.082, along with any claim
that retroactively applying the revised statute to his criminal conduct would violate
ex post facto principles. The trial court denied Bateguest because life without
the possibility of parole was not an available sentence at the time he committed
first-degree murder, and he could not unilaterally elect to receive a sentence not
authorized by state law. Bates also asked the trial court to inform the jury that he
had already been sentenced to consecutive life terms plus fifteen years on his other
counts of conviction, but the court denied that request as well.

After three hours of deliberations, the latest resentencing jury submitted the

following note to the trial judge: “Are we limited to the two recommendations of
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life with minimum 25 years or death penalty. Yes. No. Or can we recommend
life without a possibility of parole. Yes. No.” Instead of answering “yes” or “no,”
the trial caurt referred the jury to its written instructions. After further
deliberations, the jury recommended a death sentence by a vote of nine to three.
The trial court followed that recommendation and, for the third time, sentenced
Bates to death for the firsiegree murder of White.

Bates appealed his latest death sentence to the Florida Supreme Court,
contending that the trial court’s refusal to instruct the jury that life without the
possibility of parole was an available alternative to death violated due process and
denied him a fundamentally fair capital sentence proceeding. He also challenged
the trial court’s refusal to inform the jury about his other consecutive sentences.
The Florida Supreme Court rejected those claims on the merits and affirmed the

death sentenceBatesv. State 750 So. 2d (Fla. 1999) In doing so the court held

that the amended version of Fla. Stat. § 775.082 did not apply retroactively to
crimes committed before its effective date of May 25, 1994, because there was no
clear legislative intent to overow the presumption that state laws apply only

prospectively.ld. at 10;see alsdtate v. Lavazzglid34 So. 2d 321, 323 (Fla.

1983) (“It is a weHestablished rule of construction that in the absence of clear
legislative expression to the contrary, a law is presumed to operate

prospectively.”). In view of that, the court concluded that Bates’ atteimpte
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waivers of parole eligibility and any ex post facto claims were “of no
consequence” because he could not “by agreement confer on the [trial] court the
authority to impose an illegal sentence,” meaning one which was not statutorily
authorized at the time he committed fidegree murderBates 750 So. 2d at 10

11 (quotation marks omitted)

The Florida Supreme Court also held that Bates was not entitled to apprise
the jury of his other consecutive sentences because that “evidence would open the
door toconjecture and speculation as to how much [actual prison] time a prisoner
serves of a sentence,” which can be affected by “many factors other than the length
of the sentence imposed by the sentencing court,” and thus would “distract [the]
jurors from the relevant issue of what is the appropriate sentence for the murder
conviction.” Id. at 11.

Thereafter, Bates filed anoth&atepostconviction motion under Rule
3.850challenging bottnis convictions and his latest death sentence, although that
filing did not raise any issues involved in this app8die state trial court denied
that motion and the Florida Supreme Court affirmed the deSe¢Bates 3 So.
3d1091.

D.
Bates filed his federal habeas petition in March 2009, asserangea

number of constitutional claims, including the two at issue in this appeal: (1) that

10
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his trial counsel rendered ineffective assistance in failing to object to the prayer
the presence of the jury venire befoaer dire, particularly once the victim’s

husband gave testimony implying that she had been a member of that minister’s
congregation; and (2) that his due process rights Bidenonswere violated

when, at his 1995 resentencing, the trial court refused to instruct the jury about his
parole ineligbility. In an order issued on September 28, 2012, the district court
denied th&8 U.S.C 8§ 2254 petition, finding that his ineffective assistance claim
was procedurally barred and that the Florida Supreme Court’s rejection of his
parole ineligibility claim was entitled to deference under the standards prescribed
by the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA).

Bates filed a motion to alter or amend the district court’s judgment under
Federal Rule of Civil Procedure 59(e), contegdimat the court had erroneously
found that his ineffective assistance claim was procedurally defadltezicourt
granted the Rule 59(e) motion, concluding that the Florida Supreme Court had
indeed reached the merits of that claim, but determined tthattaichabeas relief
was still not warranted because the state court’s merits determination was entitled
to AEDPA deferenceWe later granted Bates a COA on two issues: (1) whether
trial counsel rendered ineffective assistance in failing to object to the prayer; and
(2) whether “the trial court’s refusal to instruct the jury about [Bates’] parole

eligibility, including the effect of consecutive sentences he had left to serve, was

11
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contrary to law established by the United States Supreme Court or objectively
unreasonable in light of such precedent.”
I.
We reviewdenovothe denal of Bates’ § 2254 petition. Our revielike
the district cours, is “greatly circumscribed” by the “highly deferential” standards

mandated by AEDPASeeWood v. Allen 542 F.3d 1281, 1285 (11th Cir. 2008)

(quotation marks omitted). Under that statute, a federal court may not grant habeas
relief on a claim adjudicated on the merits in state court unless the state court’s
decision “was contrary to, or involved an unreasonable application of, clearly
established [flederal law, as determined by the Supreme Court of the United
States,” or “was based @m unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d).

The phrase “clearly established federal law” refers only to “the holdings, as
opposed to the dicta, of [the Supreme] Court’s decisions as of the time of the

relevant stateourt decision.”Williams v. Taylor 529 U.S. 362, 412, 120 S.Ct.

1495, 1523 (2000xee alsdPutman v. Head?68 F.3d 1223, 1241 (11th Cir. 2011)

(“Clearly established federal lawm®tthe case law ahe lower federal courts,
including this Court.”). A state court decision is “contrary to” clearly established
federal law if it either “applies a rule that contradicts the governing law set forth in

[Supreme Court] cases” or “confronts a set of factsahmmaterially

12
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indistinguishable from a decision of [the Supr¢é@eurtand nevertheless arrives
at a [different] result.”"Williams, 529 U.S. at 4056, 120 S.Ct. at 15320. An
“unreasonable application” of Supreme Court precedent, by contrast, adwimrs
the state court “correctly identifies the governing legal rule but applies it
unreasonably to the facts of a particular prisoner’s cdsedt 40708, 120 S.Ct.

at 1520. “[Alnunreasonablapplication of federal law is different from an

incorrectapplication of federal law.’1d. at 410, 120 S.Ct. at 1522. So long as
“fairminded jurists could disagree on the correctness of the state court’s décision,

a federal habeas court may not grant relief. Harrington v. Rieht&.S.—, 131

S.Ct. 770, 78 (2011) (quotation marks omitted).
1.

Bates contends that his trial counsel was constitutionally ineffective for
failing to object to Reverend Langford’s opening prage&her when it was
delivered beforeoir dire in the presence of the venwe after the victim’s
husband testified that her funeral service was aglie Reverend’s church
Bates insists that the prayer violated the First Amendment’s Establishment Clause
becaise “there was no constitutionally legitimate basis for the trigjguo inject”
religion into the proceedings, and that it substantially impaired his due process

right to a fair trial because it purportedly urged the jury to base its verdict on divine

wisdom and guidance instead of the evidence adduced at trial.

13
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Unde clearly established federal law, a petitioner asserting a claim of
ineffective assistance of counsel must demonstrate bothetefperformance and
prejudice—that counsel’s performance “fell below an objective standard of
reasonableness” and that “thése reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different.”

Strickland v. Washingtg66 U.S. 668, 6888, 694, 104 S.Ct. 2052, 2064, 2068

(1984). “Judicial scrutiny of counsel’s performance must be highly deferential,”
indulging the “strong presumption that counsel’s conduct [fell] within the wide
range of reasonable professional assistance” and bearing “in mind that counsel’s
function . . . is to make the adversarial testing process work in the particular case.”
Id. at 68990, 104 S.Ct. at 20666. Becausé&tricklanddemands an “objective

inquiry intothe reasonablenessajunsel’s performaneean inquiry which asks

only whether ‘'some reasonable lawyer’ could have pursuechtdkenged course

of conduct—a petitioner bears the heavy burden of showing that ‘no competent

counsel would have taken the action that his counsel did tagsSendaner v.

Seaboldt735 F.3d 1311, 1323 (11th Cir. 2013) (quoting Chandler v. United

Staks 218 F.3d 1305, 1315 & n.16 (11th Cir. 2000) (en banc)). And where the
highly deferential standards mandateddtycklandand AEDPA both apply, the
combined effect is a doubly deferential form of review which asks “not whether

counsel’'s actions wereasonable,” but whether “there is any reasonable argument

14



Case: 13-11882 Date Filed: 09/05/2014  Page: 15 of 80

that counsel satisfieStricklands deferential standards Harrington 131 S.Ct. at
788.
A.

Initially, we must untangle two versions of Bates'’s claim urgtackland
There is, first, the version Bates presented in his habeas peitibthen there is
the version Judge Wilson, in lesncurringopinion, proposes on Bates’s behalf.
Both versiongoncern the following sequence of events at Batasls First,
before jury selection, the trial judge invited a ministantroduced as “Reverend
Langford of the First Baptist Church*to open the proceedings with a prayer.

One day later, at the guilt phasetleétrial, the victim’s husband testified that he
last saw his wife “at First Baptist Church before they closed the coffin.” Bates’s
trial attorney did not object to either event. Both Bates and Judge Wilson say the
attorney should have objecteétlough for different reasons.

B.

Bates, for his part, argues that the prepralyer violated the Establishment
Clause and that his lawyer, Theodore Bowers, rendered ineffective assistance of
counsel for not recognizing and objecting to the Establishment Clause violation.
SeePet'r's Br. at 27 (“[T]hee was no constitutionally legitimate basis for the trial
judge to inject religious prayers into the jury’s choice of life or death in a capital

case.”). To support that claim, Bates cites cases from various jurisdictions

15
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involving religious invocations ggublic assemblies, and he consistently describes
his Stricklandclaim as being derivative of an underlying Establishment Clause
violation.

The trouble for Bates here is that the Establishment Clause is not a trial
right; a violation of the Establishme@lause at trial does not, standing alone,
enable a criminal defendant to challenge his conviction. A proceeding might be
thoroughly sectarian without being unfair for due process purposes, just as a
proceeding might be thoroughly unfair without being aime of the
Establishment Clause. They are simply different legal standards. To be sure, a
person compelled by the state to be present at a sectarian proceediage
standing to pursuea@vil challenge to that proceeding under the Establishment

Clause,see, e.gMcCreary Cnty. v. ACLU of Kentuckyv45 U.S. 844, 125 S. Ct.

2722, 162 L. Ed. 2d 729 (2005) (considering a civil challenge to officials posting

the Ten Commandments on the walls of courthous&sth Carolina Civil

Liberties Union Legal Foundation v. Constangy, 947 F.2d 1145 (4th Cir. 1991)

(entertaining a civil application to permanently enjoin a judge from opening court
with a prayer)put for the criminal defendant the religious character of a trial is
relevant only to the extent thatatfects the fundamental fairness of the
proceeding, and no special standards govern our analysis when the alleged

unfairness stems from religion, as opposed to some other factor.

16
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A defendant’s right t@lue process is violated if he is sentenced based on
“factors that are constitutionally impermissible or totally irrelevant to the
sentencing process, such as for example the race, religion, or political affibatio

the defendant.”Zant v. Stevens462 U.S. 862, 885, 103 S. Ct. 2733, 77 L. Ed. 2d

235 (1983). When religion is the basis of a due process challenge, courts look to
whether the religious features of the trial substantially impaired the fairness of the
proceeding; they do not ask, in the abstract, whether the events at trial violated the

Estabishment ClauseSee, e.q.United States v. Bakker, 925 F.2d 728,-41D

(4th Cir. 1991) (vacating a sentence where “the trial judge abused his discretion

andviolated due processy factoring his own sense of religiosity and victimization

into the sentere he imposed,” and where the record showed “the explicit intrusion

of personal religious principles as the basis of a sentencing decision” (emphasis

added))see als®eyton v. Keller, 682 F.3d 340, 348 (4th Cir. 2012) (“To the
extent that the [trial] judge quoted from the Bible, there is . . . no credible argument
that he impermissibly rested the chosen term of imprisonment on scripture and not

on [state law].”);United States v. Hoffman, 626 F.3d 993, 999 (8th Cir. 2010)

(“Nothing suggests that the distrcourt’s personal view of religion in any way

influenced an aspect of [the defendant’s] sentence.”); United States v. T4&xler

F.3d 1243, 1249 (10th Cir. 2007) (concluding that a due process challenge to a

judge’s religious comments applies “onlytkmse circumstances where

17
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impermissible personal views expressed at sentem@ng the basis of the

sentencé(emphasis added)); Arnett v. Jacks883 F. 3d 681, 688 (6th Cir. 2005)
(denying habeas relief where the trial judge had referred to a passage from the
Bible, but “[t]here [was] nothing in the totality of the circumstances of
[defendant’s] sentencing to indicate that the trial judge used the Bible as her final

source of authority” (quotation marks omitted)); United States v. Walker, 696 F.2d

277,282 (4th Cir. 1982) (“[The defendants] are not entitled to such a reversal [of
their convictions] unless the content of the prayer substantially impaired the
fairness of their trial.”).

Bates in this case, wastes most of his habeas petition tryirgitgate the
pretrial prayer as a violation of the Establishment Clause, and-lemost as an
afterthought—connects the alleged First Amendment violation to his counsel’s
supposed negligence in failing to notice and object to the Establishment Clause
violation. SeePet. for Writ of Habeas Corpus, Doc. 1, at 54 (Mar. 16, 2009) (“If
the mere installation of a statue bearing the Ten Commandments in a courthouse
was sufficient for the United States Supreme Court to uphold an injunction barring
the displaythen certainly a prayer invoking God’s blessing upon the jury and
judge given by the minister of the victim in Mr. Bates’s capital trial violated the
First Amendment along with Mr. Bates’s rights guaranteed under the Sixth, Eighth,

and Fourteenth Amendments.”). This argument simply misses the mark: the

18
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sectarian aspects of a trial are relevant only to the extent they make the trial unfair,
and on the fairness question the Establishment Clause has nothing to teach us. It
follows that Bates'’s lawyer could not be ineffective for failing to raise an
Establishment Clause claim, because an Establishment Clause claim, by itself,
would not help his client anyway

C.

Judge Wilson, in his concurring opiniomants to rehabilitate Bates’s
Stricklandclaim by recastig it as an argument about fairness: Judge Wilson says
“the jury was far less likely to be able to give Bates a fair trial after the prayer and
the husband'’s testimony” were combined, and “any competent counsel would have
objected.” Wilson, J., Op. at 2In All of us on the panel agree that Bates is not
entitled to relief on that claim, either, because Bates can cite no Supreme Court
case supporting it, and therefore cannot show that the Florida Supreme Court
decisiondenying reliefwas contrary to, or an unreasonable application of, clearly
established lawSee28 U.S.C. § 2254(d)(2). Judge Wilson nonetheless volunteers
that—were the issue to present itselfdmnovoreview—he would readily grant
relief on Bates'Stricklandclaim because he thinksetlpretrial prayer “inserted
God into Bates's trial, and the husband'’s testimony made clear whose side God
was on,” resulting in “obvious and significant prejudice” that all competent

lawyers would object toWilson, J., Op. at 2, 6.

19
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If that were an accate description of what happenadrial, we might
agree with Judge Wilson that Bates’s trial was unfair. But Judge Wilson’s account
bears little resemblance to the trial transcmgtich he does not quote from or cite
to in making his argumentWe will start by reprinting the parts of the trial
transcript actually at issue, so as to ground the discussion in the record, and then
consider the extratextual glosses Bates and Judge Wilson offer.

1.

On January 17, 1983, just before the start of doe, the trial judge asked
the prospective jurors to stand as Reverend N.B. Langford “of the First Baptist
Church” delivered the following prayer:

May we pray together. Father, this is a beautiful day that you've

given to each of us, and we thank you for the privilege that’s ours to

enjoy all the bounties that you've given to each of us. Lord, we pray

for the seriousness of the situation with which we’re confronted, and

we ask for your wisdom and your guidance, Father, upon all who are

involved, we prayor the Judge as he presides for your special

wisdom and for your guidance to do upon his life. Thank you, Father,

that we live in a country that has freedom for all, and we ask now for

your leadership and your blessings upon the judicial system, for in

Christ’'s name | pray, Amen.

Trial Record, Vol. | at 1211 (Jan. 17, 19830 far,we’d say,so good. One could

absolutely question the wisdom or propriety of starting trials this-apd no

2 See, e.g.Marsh v. Chambers, 463 U.S. 783, 805-06, 103 S. Ct. 3330, 3343, 77 L. Ed.
2d 1019 (1983) (Brennan, J., dissenting) (“[N]Jo American should at any point feel aliéoate
his government because that government has declared or acted upon some ‘official’ or
‘authorized’ point of view on a matter of religion.Qnited States v. Walke696 F.2d 277, 282
(4th Cir. 1982) (“The practice [of pretrial prayer] is a needlessly rigslkey Because each

20
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one on this panel is suggesting that the trial judge herebsesving some kind of
best practice-but as far as prayers go, this is pretty bland stuff. The prayer did
not incite the jury to vengeance or vindictiveness, but rather called for wisdom and
solemnity “upon all who are involvedincluding the defendarit.One day later,
after the jury had been selected and the guilt phase begun, the State called the
victim’s husband as its first witness at trial. During that testimony, the prosecutor
and the husband had the following exchange:
[THE STATE]: When was the last time you séitve victim, Renee
White] alive?
[HUSBAND]: June 14th, 1982, approximately between the hours of
12 and 12:30.
[THE STATE]: Where was that at?
[HUSBAND]: At our residence, 602 1/2 Colorado Avenue.

[THE STATE]: Was thidor lunch?
[HUSBAND]: Yes.

minister composes his own prayer, its content is beyond the control of the judge. Arministe
knowing little of the ground rules for jury trials, may inadvertently say doimgethat is
prejudicial to a defendant. . . . We think the practice should be discouraged.”).

3 Bowers later testified at the collateral evidentiary hearing that it did not ecento
him to object to the prayer because he thought it harmless.

[THE STATE]: Okay. The prayer by Reverend Langford was neutral, wasn't it?

[BOWERS]: I've read theprayer from the motion, | didn’'t—I didn’t think
nothing of the prayer.

[THE STATE]: Right. It didn’t to you seem to encourage anybody to convict
this defendant or to acquit him, either way, did it?

[BOWERS]: The prayer itself, no.

[THE STATE]: Just kind 6asked for the Lord’s guidance in making a wise
decision, something about like that?

[BOWERS]: It speaks for itself, yes.

Postconviction Record, Vol. Il at 353.
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[THE STATE]: Was it usual procedure for you and her to have
lunch during the week?

[HUSBAND]: Yes, we usually would meet at home.

[THE STATE]: What was her normal lunch hour?

[HUSBAND]: Between 12 and 1 each day.

[THE STATE]: When was the last time you saw her?

[HUSBAND]: June 17th, at First Baptist Church before they closed
the coffin.

[THE STATE]: This was at the funeral services?

[HUSBAND]: Yes, at the funeral services.

[THE STATE]: On June 14th, 1982, was Renee an employee of Jim
Dickerson?

[HUSBAND]: Correct.

[THE STATE]: What is the name of his organization?

[HUSBAND]: He represents State Farm Insurance Agency, Jim
Dickerson, State Farm Insurance Agency.

[THE STATE]: And where is it located?

[HUSBAND]: On Highway 77.

[THE STATE]: And that is in Bay County, Florida?

[HUSBAND]: Correct.

[THE STATE]: How many employees did Mr. Dickerson have?

[HUSBAND]: One.

[THE STATE]: And that was Renee?

[HUSBAND]: And that was Renee.

Trial Record, Vol. I. at 29493 (Janl18, 1983).

Somewhere in this testimony, Judge Wilson claims God was inserted into

trial on the victim’s sidehut we don’t see it. Instead, we seehesecutor

establishing the husband as a fact withess and asking him about the day of the

crime. Theprosecutor asked the husband about his last contact with his wife, and

the husband took that question very literally and said that he last “saw” his wife in

a coffin. The prosecutor clarified that the husband was talking about the funeral,

and then reroed the questioning back to the circumstances of the crime. And the
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husband had a great deal to say about H@ahad lunch with his wife a meralh

hour before her murdehe knew about her work schedule and her habé&&new

what clothes shbadwornthat day and most importantly, he could identify her
wedding ring, which had been (according to the coroner) violently wrenched from
her hand while she lay bleeding to death in the woods behind her office, and which
Bates had been carrying in his pocksten the police saw him emerge from the
woods just minutes after the murder. All told, two things jump out from this
testimony. The first is that the prosecutor was not trying to elicit the victim’s
church affiliation, and he certainly did not dwell on it; he had other points to make.
The second is that, considering everything else that was going on in the husband’s
testimony, the one throwaway reference to the funeral was probably thdedetiail
likely to engage the jury’s attention.

The other pointvorth making here is how little textual support the transcript
offers for Judge Wilson'’s claim that “this sequence of events focused the jury on
the need for justice for the victim” because “[w]ithout a guilty verdict, the jury
could do nothing for the Gefiéaring victim or her grieving husband.” Wilson, J.,

Op. at +2. Nobody said anything even remotely like that at trial. Neither the
husband nor the prosecutor mentioned Reverend Langford or the pretrial prayer,
and the husband’s singular offhand mention of First Baptist Church does not

appear ever again in the transcript. There was no mention of God or “the need for
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justice for the victim.” We think, insteathatthe husband’s testimony is what it
appears to be: a factual statement, made in pagsirggponse to one question
asked in the course oftlareeday trial. Most likely, the jury didn’t think about it at
all. Certainly there’s no direct evidence that they did. And so, attempting to show
unfairness, both Bates and Judge Wilgorfar beyod the record.
2.

Bates, delving deep between the lines, asserts that the husband’s testimony
“was specifically elicited by the prosecution to make that connection between
Reverend Langford of the First Baptist Church and [the victiRgf'r's Br. at 31,
but he offers no evidence for that extraordinary claim apart from the transcript
itself, which does not even circumstantially support his conspiracy theory. Even
apart from that lack of evidence, Bates’s suspicions are implausible. For one thing,
if the prosecution was really devious enough to “plant” the husband’s testimony,
surely they would have made better use of it, either by lingering over the First
Baptist connection on direct examination or by referencing the church or the
testimony later in closing argument. Otherwise, this supposed “strategy” would be
so subtle as to be salefeating. Consider what this gambit would require of the
jury: that (1) the preternaturally alert jurors zero in on the husband’s offhand
mention of the church, (2) instantly connect that to the Reverend’s prayer the day

before, (3) know, or at least suspect, that the husband and the Reverend were
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members of theameFirst Baptist Churcf,and (4) take all of thatsomehow-as

an invitation to ignore their oaths as jurors &ind Bates guilty regardless of the
evidence against him. If that was really the plan, the prosecution was playing a
very long game, indeed.

Judge Wilson, for his part, takes the position that those connections are not
so implausible once you account for what he calls “the context of a racially
charged environment.” Wilson, J., Op. at 2 rsdealsoPet. for Habeas Corpus,
Doc. 1, at 55 (“Mr. Bates is black while the victim, and her minister who gave the
invocation, and the entire guilt phase jury varhite.”). On this account, the
courtroom’s ambient racial tension is the missing link that explains how a facially
neutral prayer coultusewith a picayune detail from the husband’s testimony to
prejudice a defendant in a “high profile, racially charged murder case in a small
community.” Wilson, J., Op. at But this dogwhistle theory of prejudice is just

as speculative as Bates’s prosecutar@lspiracy theory, ande don’'t know why

* Today, there are at least four churches in Panama City, Florida, thaecadieves
First Baptist ChurchSeeChurchSearch, Southern Baptist Convention,
http://www.sbc.net/churchsearch/results.asp?query=Panama+City%Z@sFlisited Aug. 4,
2014). That number was probably different in 1983, when Bates was on trial, but we don’t
know. And that is part of the problem: even if we assume, as the parties do, that Reverend
Langford and the husband were talking about the same First Baptist Churcméeates
explains how thgurorswould have known that. Even Bowers#o was from the area and
familiar with its churches-wasn’t sure when asked about it years later at the collateral hearing.
SeePostconviction Record, Vol. lll at 374. (“I didn’t know [at the time that] the deceased—
well, 1 still don’t know, but | presumevas a member of thahurch.”) (emphasis added).

> SeeWilliam Safire, Safire’s Political Dictionar§90 (Oxford University Press 2008)
(defining “dogwhistle politics” as “[tlhe use of messages embedded in speeches that seem
innocent to a general audience but resonate wsfieaific public attuned to receive them.”).
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Judge Wilson is so confident in asserting it; he wasn't in the courtroom. Bowers,
the lawyerwasin the room, and was familiar with Panama City, its churches, and
its people. And, “[u]nlike a later reviewing court, the attorney observed the

relevant praeedings, knew of materials outside the record, and interacted with the

client, with opposing counsel, and with the judgelarringtonv. Richtey  U.S.
_,131S.Ct. 770,788, 178 L. Ed. 2d 624 (20Blgwers was, in other words,
better positioned #@n any of us to evaluate what effect the husband’s testimony
might have in the moment, and he did not see any reason to bAjaetlanguage
about “racial tension” comes from testimony Bowers gave seven years later, at the
collateral hearingwith the egouragement of Bates’s new collateral counsel
Judge Wilson says “Bowers testified that the jurors could have drawn a prejudicial
conclusion” from the husband’s testimony, Wilson, J., Op. at 4an®indeed
that is exactly what Bowers said: theguld have, a possibility that Boweatso
described, in the same answer, as “pure speculation.” Here is that exchange:
[COUNSEL FOR PETITIONER]: Now, [theStatd asked you

certain questions about the prayer that was said in court. And

you've indicated you could relay what the impact of the prayer

was on the jury. | don’t think he let you answer that. Let me

let you answer that. From your perspective at the time, what

was the impact of the jury hearing that from the victim’s
minister?

® Nor was Bowers simply asleep at the switch. The transcript shows him afpjectin
testimony—for lack of relevance-ust a few pages later. S€gal Record, Vol. I. at 300 (Jan.
18, 1983).
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[BOWERS]: All right, at that time | didn’t know the deceaseudell,
| still don’t know, but | presume, was a member of that church.
It's a prominent church in this area, one of the largest Baptist
churches in this area. Nothing that the minister might have said
or intended, but a person sitting on the jury may have
assumesd-this is pure speculatierconnected these things
together. And given a situation where you do have a racial
tension type thing, it could produce a result. Negative,
prejudicial.

Postconviction Record, Valll at 374-75.

“Pure speculation” does not establakdue process violationlhere is no
guestion that under the Constitution “a defendant has the right to an impartial jury
that can view him without racial animus, which has so long distorted ounsgéte

criminal justice.” Georgia v. McCollum505 U.S. 42, 58, 112 S. Ct. 2348, 2358,

120 L. Ed. 33 (1992). But it is equally well established that courts may not
entertain “the divisive assumptieras aper serule—that justice in a court of law
may turn upon the pigmentation of skin, the accident of birth, or the choice of
religion.” Id. at 59, 112 S. Ct. at 2359. The record simply does not support the
claim that God was injected into the trial on the victim’s side, and we cannot fill in
the gaps with the “divisive assumption” that jurors convicted Bates on account of
his race, as opposed to the evidence presented agairstkliidence that even

Bates seems to concede was overwhelm@gePet. for Writ of Habeas Corpus,

Doc. 1, at 3636 (“[Part] C. Undestanding the Offense”).
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Bates, of course, is not making a due process claim. The claim, instead, is
that he received ineffective assistance of counsel when his lawyer did not make the
due process objection on his behalf at trial. Specifically, the claim is that a
competent lawyer watching events unfold at trial would have, at some point,
moved for a mistrial We disagree

D.

When a petitioner says his attorney was ineffedtvdailing to make an
objection,_Stricklandequires proof that the attorney fell below the standard of
“reasonableness under prevailing professional nori@fitkland 466 U.S. at
688, 104 S. Ct. at 2065. This test “has nothing to do with what the best lawyers
would have done. Nor is the test even what most good lawyers would have done.
We ask only whether some reasonable lawyer at the trial could have acted, in the

circumstances, as defense counsel acted at tiiéaters v. Thomast6 F.3d 1506,

1512 (11th Cir. 1995) (en banc).

Decisions abut whether to objeetand when, and in what formare
tactical choices consigned Byricklandto a lawyer’s reasoned professional
judgment. Good lawyers, knowing that judges and juries have limited time and
limited patience, serve their clients best when they are judicious in making
objections. In any trial, a lawyer will leave some objections on the table. Some of

those objections might even be meritorious, but the competent lawyer nonetheless
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leaves them unmade because he considers them distractive or incompatible with
his trial strategy.

In this case, as with ar$tricklandclaim, we start by “reconstruct[ing] the
circumstances of counsel’s challenged conduct” and “evaluat[ing] the conduct
from counsel’s perspective at the timé&trickland 466 U.Sat 689, 104 S. Ct. at
2065. We imagine Bowers, the defense lawyer, sitting in the courtroom and
watching the victim’s husband testify about the day of his wife’s murder. During
this testimony, the husband mentions that her funeral took place at Fitst Ba
Church, and Bowers recalls trate day earlieReverend Langford-also of First
Baptist Church, or at leaatFirst Baptist Church-had delivered a prayer at the
start of jury selection. What should Bowers do?

We must assume, for the sake of argument, that in this hypothetical Bowers
shares Judge Wilson’s intuition about the possibility of prejudice on these facts. In
real life, of course, it never even occurred to Bowers to object, first because it was
not obvious to him (and, therefore, probably not obvious to the jury) that the
husband was talking about the same church the Reverend belorgadded,
thatstill is not obvious, even todayand second because Bowers thought “nothing

of the prayer” in the first place But let us proceed on the agsption that a

” Judge Wilson s the fact that Bowers “never even considered moving for a mistrial is
all the more reason to believe that his failure to object was incompetent and pratcihet of
thoughtful consideration,” Wilson, J., Op. at 7-8, but we think that argument is slyviou
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competent attorney would at least thgdmethingof the prayer. In considering

his options, Bowers would keep two additional points in mind. First, a mistrial is
an extraordinary remeeyavailable only when a trial has broken down so
compldely as to be wholly unreliableand judges are (rightly) reluctant to use it.

A competent lawyer knows, therefore, that if he’s going to move for a mistrial, he
needs a good reason, lest he waste time, lose credibility, and undermine his client
by makinghalf-baked arguments. Second, Bowers is not aware of any case that
might support his motion for a mistrial, even tangentially. That assumption might
sound extreme, but we believdatbe fair because neither Judge Wilson nor Bates
cite any cases to support a mistrial motion, and if they cannot produce authority to
support their positior-despite having time to consider and research the
guestior—it hardly seems fair to expect a trial attorney to develop the argument
wholesale on the spot. Judge Wilsontlms point, says only that he “believe[s]

that many trial judges in Florida would grant a motion for a mistrial” on these
facts. Wilson, J., Op. at 5 n.3. That might be true; we have no \déwmtwe do

know isthat isn’t the standard f&tricklandperformance. That some judge,

somewhere in Florida, might buy an argument does not mean that all lawyers in all

circular: a competent attorney would object, Judge Wilson says, and this attmmey object,
so he must have been incompetent. The conclusion is just a restatement of the premise
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casesnustmake that argumeniVith those limitations in mind, Bowers would
think through his options.

He could do the dramatic thing and rise to make a speaking objection, but
that might be unwise. For one thing, he would be interrupting a grieving
husband’s recollection of his wifetaurder—which is no way to win friends on
the jury—and for another, he would be calling attention to the very thing he wants
to suppress: the victim’s church affiliation. If the jurors had not made the
connection before between Reverend Langford and the husband’s reference to First
Baptist Church, they would certainly make that connection now, with Bowers
spellingit out for them in his objection. Objecting might make things wbyse
highlighting what would have otherwise been an entirely unremarkable and
unmemorable detafl

Judge Wilson, anticipating this argument, “agree[s] with [me] that

interrupting either the prayer or the husband’s testimony with an immediate

8 This, of course, is a problem inherent to objections: in articulating the objection, the
lawyer must underscore the substance of the thing he seeks to correct. Tihergsishe risk
that the lawyer will object unsuccessfully and, in the process, only emphasizgintama
testimony or evidence. In deciding wheth@object, then, lawyers are always making a
calculation, weighing the importance of the objection against the risk of failuree Thos
calculations almost never yield an objectively “correct” answer, which isStigklanddefers
to the considered professional judgment of licensed attorr@gesStrickland v. Washington,
466 U.S. 668, 693, 104 S. Ct. 2052, 2067, 80 L. Ed. 2d 674 (1984) (“Representation is an art,
and an act or omission that is unprofessional in one case may be sound or even brilliant in
arother.”); Chandler v. United States, 218 F.3d 1305, 1313 (11th Cir. 2000) (en banc)
(“Different lawyers have different gifts; this fact, as well as diffgicircumstances from case to
case, means the range of what might be a reasonable approach atstriaétoroad. To state
the obvious: the trial lawyers, in every case, could have done something more orrspmethi
different.”).
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objection would have been imprudent,” butdoggests that the objection might
come “after tle husband’s testimony concludedVilson, J., Op. at-4%. Bu wait
a minute we thoughthe whole point of objecting was that the husband’s
testimony caused “obvious and significant prejudice” to Bates, and that Bowers
“sat idly by as the prosecution stacked the deck against his client” and ignored “the
jury’s mourting prejudice against him.Id. at 6, 8. If the testimony was really
thatbad—if it had so undermined the fairness of the proceedings that only the
extraordinary remedy of a mistrial would-déhen how can Bowers afford to
wait?

In fact, delaying the objection involves a whole new set of tactical problems.
The first is the contemporaneeaobjection rule, which “enforce[s] the requirement
that parties lodggmely objections to errors at trial so as to provide the [trial] court
with an opportunity to avoid or correct any error, and thus avoid the costs of

reversal and a retrial.”_United States v. Turdéd F.3d 1265, 1275 (11th Cir.

2007). IfBowerswaits too long to object, the trial judge can overrule the objection
as untimely, and “where . . . a defendant fails to preserve an evidentiary ruling by
contemporaneously objecting, [appellate] review is only for plain ertdr.”

Not to worry, Judge Wilson says: the contemporanetesction rule is not
so rigid that it prevents Bowers from waitingitde while—perhaps until a

“natural breaking point” in the proceedirg$o lodge his objection, “particularly if
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counsel explains the reason for any delay.” Wilson, J., Op. at 5. Maybe, but then
again, maybe not: trial judges have a lot of discretionling a belated objection
untimely, and if Bowers sits on his objection until the close of the husband’s
testimony, the trial judge canand very likely will—call it untimely, a decision

our court would then only review for plain errofurner, 474 F.3cat1275 In

deciding the timeliness of Bowers’s objection, the trial judge will doubtlessly
wonder about the delay: “Hold on,” he might ask, “you’re telling me, on the one
hand, that this testimony was so disastrously prejudicial to your client that is make
the whole trial irreparably unfair, but you're only bringing it to my attention now,
after the witness was excused?” The judge might assume that Bowers is not all
that serious, after all, in his objection, or that Bowers merely wants to preserve the
issue for appeal, or that Bowers is “sandbagging the ea@taining silent about

his objection and belatedly raising the error only if the case does not conclude in

his favor.” Cf. Puckett v. United States, 556 U.S. 129, 134, 129 S. Ct. 1423, 1428,

173 L. K. 2d 266 (2009) (quotation marks omitted). No dadhkétrial judge
mightagree with Judge Wilson and say that Bowers’s reason for waiting was a
good one, but Bowers, sitting at counsel’s table, has no way of knowing that.

From his perspective, an objection presents an inescapable dilemma: he can either
object immediateh~which ensures that his objection is timely, but also requires

him to interrupt the husband’s testimergr he can wait and try to object later,
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which avoids some of the practical problems of an immediate objection, but risks
losing the argument entirely to the contemporanajsction rule. Or he might
decide that it isn’t worth objecting at all.

We want to be cleaour point is not that it would berongfor Bowers to
object. Our point is only that the answer is not obvious. Reasonable lawyers could
disagree about the best way forwaf@n habeas review, we need only reiterate
that “it does not follow that any counsel who takes an approach we would not have
chosen is guilty of redering ineffective assistanceWaters 46 F.3d at 1522.
Bowers, in this hypothetical, faces a choice where his conduct is “neither directly
prohibited by law nor directly required by law,” which is to say: the choice is
strategic, and “a court must recondguess counsel’s strategyChandley 218
F.3d at 1314 n.14.

Judge Wilson’svait-and-seeapproach alsdepends on “the distorting

effects of hindsight,tontraStrickland 466 U.S. at 689, 104 S. Ct. at 2085t is

only in retrospect that we knoBowerscould have safely waited until the
conclusion of the husband’s testimony. Bowers, sitting in the courtroom and
watching events unfold in real timggesnot have that luxury because th@esnot
know what tle prosecutor’s next questionll be. For all he knows, the worst is
yet to come—and if thingshadgotten worse, and if Bowers had adopted Judge

Wilson’s waitandseestrategy, we do not doutitat Bates would now be before
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our court to complain of ineffective assistance because his attorney waited too long
to object. Habeas lawyers can play this game al-aayd they do.SeeWaters

46 F.3d at 1514 (“The widespread use of the tactic of attacking trial counsel by
showing what ‘might have been’ provestthathing is clearer than hindsight

except perhaps the rule that we will not judge trial counsel’s performance through
hindsight.”).

Even putting aside the practical problems with moving for a mistrial, our
hypothetical defense attorney would also consider the substance of his objection
before proceeding, and consider how likely he is to prevail. Let's imagine that
Bowers waits and finds an opportune time to approach the bench and move for a
mistrial outside the presence of the jury. We suppassomeparallel universe,
that he might get lucky and secure a mistrial then and,theteve doubt ivery
much:the Reverend’s prayer was generic, the husband’s reference to church was
made in passing, and Bowers can cite no authority, from any jurisdiation, t
convince the judge that the husband’s testimeguiresthe extraordinary remedy
of a mistrial. If the judge is feeling generous he might offer to give the jury a
curative instruction of some kind, but for Bowers that would be the worst of both
worlds. His entire concern is that the jury will link the Reverend to the victim, and
a curative instruction will accomplish that more definitively than anything the jury

has already heard. And so, having failed to get a mistrial and having declined the
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judge’soffer of a curative instruction, Bowers returns to counsel’s table empty
handed, and the prosecutor resumes his direct examinatnatmessesn front of

an eveamore bewildered jury. A competent attorney could reasonably decide that
this whole gambitvould be fruitless, and possibly counterproductive.

Judge Wilson’s answer to this is that Bowers had nothing to lose: “[A]t
worst, Bowers faced a wino lose situation. Had he raised the objection, he might
have secured a mistrial and spared his client from prejudice, but at worst, his
objection would have been overruled.” Wilson, J., Op. at 6. Judge Wilson does
not cite a single case to support this “wio lose situation” test @trickland
performance, whichk-if it were the law—would require defensawyers to make
themselves perpetual objection machines, lest some later reviewing court identify a
conceivably plausible objection that counsel failed to raise. Fortunately, Judge
Wilson’s position is not the law: “[The Supreme] Court has never estathlishe
anything akin to the Court of Appeals’ ‘nothing to lose’ standard for evaluating

Stricklandclaims.” Knowles v. Mirzayanceb56 U.S. 111, 122, 129 S. Ct. 1411,

1419, 173 L. Ed. 2d 251 (200%ee als&€Chandler v. United State218 F.3d 1305,

1319 (11thCir. 2000) (en banc) (“Counsel is not required to present every
nonfrivolous defense . . . . Considering the realities of the courtroom, more is not

always better. Stacking defenses can hurt a case. Good advocacy requires
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‘winnowing out’ some argumentgjitnesses, evidence, and so on, to stress
others.”).

Judge Wilson also says that a lawyer’s fear of being overruled cannot excuse
an attorney’s decision to forego “the best arguments [he] can make” on his client’s
behalf. But, first of all, th&trickland test “has nothing to do with what the best
lawyers would have done. Nor is the test even what most good lawyers would
have done. We ask only whether some reasonable lawyer could have acted, in the

circumstances, as defense counsel acted at tkigdters 46 F.3d at 1512

(citations omitted)see alsd.eCroy v. United State§39 F.3d 1297, 1313 (11th

Cir. 2014) (“We do not measure counsel against what we imagine some
hypothetical ‘best’ lawyer would do.”). Second, Judge Wilson never substantiates
theassumption behind this claim, which is that an objection here really is the
“best” argument Bowers could make under the circumstances. Neither Bates nor
Judge Wilson cites cases to support a hypothetical mistrial motion, nor do they
even articulate whaexactly, Bowers is supposed to say when it comes time to
object. We thus have no basis on which to say that objecting would be the “best”
argument; we can only say, at most, that it mightriesargument, and a long shot

at that. SeeKnowles 556 U.S. 125, 129 S. Ct. at 1421 (concluding that

attorneys are not required to raise a defense that is “almost certain to Dsz.");

37



Case: 13-11882 Date Filed: 09/05/2014  Page: 38 of 80

v. Sec’y for the Dep't of Corr., 402 F.3d 1136, 1142 (11th Cir. 2006) (concluding

that a lawyer “is not ineffective for failure to raise a meritless argument.”).

All of this brings us back, one last time, to Bowers sitting in the courtroom
and listening to the husband’s testimony. With the contemporaiodgesion
clock ticking, and mindful of the wisdom of objecting judiciously, he must decide
whether to interrupt the proceedings and object so he can roll the dice on a long
shot mistrial motion, for which he can cite no legal authority, that might end up
backfiring by highlighting testimony the jury might have otherwig®red
completely. Can we imagine that there is “some reasonable lawyer” out there,
somewhere, who would survey this situation and decide, as Bowers did, to stay
seatedWaters 46 F.3d at 1512We say, with gustdhat we can. There is not a
“right” answer here that all attorneys must follow in all cases. In every trial,
attorneys have to make hundreds of tiny ambiguous decisions like this one, where
they must decide to act or react or not act at a moment’s notice in circumstances

where their legal position is uncertain. Bolende8imgletary 16 F.3d 1547, 1557

(11th Cir. 1994) (“[T]he craft of trying cases is far from an exact science; in fact, it
Is replete with uncertainties and obligatory judgment call#At)y one of those
decisions could lateébe pinned beneath the appellate microscope, dissected, and
made to look foolish by collateral counsel, whonlike trial attorneys-have

years and sometimes decades to craft dazzling new theories of defense. But the
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trial lawyerhasto play the hanthe’sdealt in circumstances that are inevitably not
ideal; money, time, and energy are finite, and sometimes the facts or tmth

are stacked against him. Our task is “not to grade counsel’s performance,”
Strickland 466 U.S. at 697, 104 S. Ct. at 2069ask whether the attorney could

have performed better, or ask whether some novel, unenacted strategy might have
led to a better outcome for the clier@tricklandspeaks only to the small class of
cases in which “counsel was not functioning as the ‘counsel’ guaranteed by the
Sixth Amendment” at aly66 U.S. 8687, 104 S. Ct. at 2064, and does not operate
as a catclall mechanism for “fixing” trials we might have conducted differently.

SeeWhite v. Singletary972 F.2d 1218, 1221 (11th Cir. 1992) (“[W4ee

interested in whether the adversarial process at trial, in fact, worked adequately.”).
The record in this case demonstrates that Bowers labored diligently to defend his
client. He subjected the state’s case to adversarial testing. And he lodicethe

of overwhelming evidence that his client committed a terrible ctimibat is bad

news for Bates, but it is not a Sixth Amendment violation.

® The overwhelming evidence of Bates'’s guilt also makes it obvious that Batest c
showsStricklandprejudice. Even if onesaumes that Bowers was incompetent for failing to
object to the husband’s testimony, “[a]n error by counsel . . . does not warrant sétinpas
judgment of a criminal proceeding if the error had no effect on the judgment.” .86G1691,
104 S. Ct. at 2066.

In evaluating whether an attorney’s error had an effect on the judgment, st
not whether the defendant could have temporarily evaded conviction by demandingialnew t
Rather, “[w]hen a defendant challenges a conviction, the question is whetleasther
reasonable probability that, absent the errors, the factfinder would have laadrzsatde doubt
respecting quilt Id. at 695, 104 S. Ct. at 2068-69 (emphasis added).
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V.
Bates also contends that his right to a fair capital sentence proceeding, as

articulated inSimmons vSouth Carolinawas violated at his 1995 resentencing by

the trial court’s refusal to instruct the jury either thét) it could impose a

sentence of life without the possibility of parole under the 1994 amendment to Fla.
Stat. 8775.082; (2) he had agreed to waive parole eligibility under the pre
amendment version of that statute; or (3) he had already been sentenced to two life
terms plus fifteen years on his other counts of conviction, all of which would run
consecutively to any sentence he receivedrforder. In support of tis claim,

Bates asserts that retroactively applying the 1994 version of § 775.082 to the
murder he committed in 1982 would not violate the constitutional prohibition
against ex post facto laws because it would not work to his disadvantage and he
had otherwise agreed to waive any ex post facto riddesause he had agreed to
waive his eligibility for parole under the pagnendment version of &75.082,

Bates maintains that he was entitled urffienmons‘to an accurate jury

Here, then, even if Bowers had objected, and even if he hehgonew trial with a new
jury, he would still have faced the huge body of inculpatory evidence offered biatbe $he
police encountered Bates emerging from the woods just minutes after the,rhisdtthes
stained with the victim’s blood. They found the victim’s wedding ring in his pocket. biévert
body they found his knife case, and the victim’s fatal stab wounds matched his knife. The mos
likely outcome of a new trial would still be the same result: a guilty verdict.
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Instruction” that a sentence of life without the possibility of parole could be
imposed in lieu of the death penalty.

In Simmons the Supreme Court held that “where the defendant’s future
dangerousness is at issue, and state law prohibits the defendaass wigarole,
due process requires that the sentencing jury be informed that the defendant is

parole ineligible.” 512 U.S. at 156, 114 S.Ct. at 2190 (plurality opinga®;also

191n his federal habas petition, Bates raised a distinct claim that the resentencing court
violated the principles of Lockett v. Ohio, 438 U.S. 586, 98 S.Ct. 2954 (1976), by preventing
him from presenting various types of relevant mitigating evidence that “migi& ae a bsis
for a sentence less than death,” including the consecutive sentences he had recas/adrior h
homicide convictions. Althougtine COA we grantei broad enough to encompass that claim,
at least insofar as it relies on evidence of Bates’ other consecutive serBattes$as
abandoned by failing to “plainly and prominently” argue on appeal that the resenteoung
was required unddrockettto admit evidence of his other consecutive sentences as relevant
mitigating circumstancesSeeSapuppo v. Allstate Floridian Ins. Co., 739 F.3d 678, 681 (11th
Cir. 2014) (“A party fails to adequately brief a claim when he does not plainly and prdiyine
raise it, for instance by devoting a discrete section of his argument to thiose 9 (quotation
mariks omitted); United States v. Willi§49 F.3d 1248, 1254 (11th Cir. 2011) (“A party seeking
to raise a claim or issue on appeal must plainly and prominently so indicate. . . . Wh#xe a
fails to abide by this simple requirement, he has waived his right to have the coigectres
argument.”) quotationmarks and citation omitted). Bates didlude a single citation to
Lockettin his appellate brief, but that passing reference is not enough to presergedfers
appellate reviewSeeSapuppo, 739 F.3d at 681-82 (explaining that an “appellant abandons a
claim when he either makes only passing references to it,” “raises it in agierjumanner
without supporting arguments and authority,” or buries it within his main argumes
contraryto Judge Wilson’s concurring opinictine fact that Bates broadly contends that the state
courts’ refusal to admit such evidence was unconstitutional is not sufficient éoghlackett
based claim before us. Bates’ claim centers on the constitutional rule annouBtathons
not the one set forth inockett A petitioner who, for example, challenges the admission of
evidence as violative of his constitutional rights under the Fourth Amendment canniot toe sa
have properly preserved any and all citasbnal challenge$o that evidence, whethbased on
the Fifth Amendment right against compelled setfimination or the Sixth Amendmenght to
confront adverse witnesses.

In any event, as we discuss later, the Supreme Court’s decisimsrmnsand
Ramdass v. Angelone, 530 U.S. 156, 120 S.Ct. 2113 (2002), which directly deal with evidence
concerning parole ineligibility, provide enough basis for reasonably concltidihthe
admission of evidence of other consecutive sentences at a capital sentence heairing is
mandated by clearly established federal law.
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id.at 178, 114 S.Ct. at 2201 (O’'Connor, J., concurring) (“Where the [Sits¢he
defendant’s future dangerousness in issue, and the only availabletiakerna
sentence to death is life imprisonment without the possibility of parole, due process
entitles the defendant to inform the capital sentencing jury . . . that he is parol
ineligible.”). The basis of the Court’s holding was that the State “may not mislead
the jury [about the defendant’s future dangerousness] by concealing accurate
information about the defendant’s parole ineligibility” under state lawat 165
n.5, 14 S.Ct. at 2194 n.5 (plurality opinion). At the same time, however, the
Court endorsed the general proposition that where “parole is available” as a matter
of state law, courts should “defer to a State’s determination as to what a jury
should and should not be told about sentencing” because “how the jury’s
knowledge of parole availability will affect the decision whether or not to impose
the death penalty is speculativdd. at 168, 114 S.Ct. at 2196 (plurality opinion);
see alsad. at 176, 114 S.Ct. &200 (O’Connor, J., concurring) (“The decision
whether or not to inform the jury of the possibility of early release is generally left
to the States. In a State in which parole is available, the Constitution does not
require (or preclude) jury consideration of that fadicijation omitted)
SinceSimmonswas decided, the Supreme Court has declined to extend its
holding to cases where parole ineligibility has not been conclusively established as

a matter of state lawSeeRamdass v. Angelon&30 U.S 156, 165, 120 S.Ct.
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2113, 2119 (2002) (plurality opinion). Ramdassthe Court explained that the
Simmonsrule applies only “when a defendant is, as a matter of state law, parole
ineligible at the time of his trial,” and it refused to adopt a “fumai@pproach” to
parole ineligibility— one dependent on whether a defendant “would, at some
point, be released from prisor* because that approach would require courts and
juries to examine too many theoretical possibilities, which “might well” distract
them “from the other vital issues in the caskl’ at 16869, 120 S.Ct. at 2121.

The Florida Supreme Court rejected Batishmonsclaim based on its
interpretation of the 1994 amendment to Fla. Stat. § 775.082. The court held that
the amended statue, which eliminated the possibility of parole for capital
defendants sentenced to life in prison, “was not applicable to cconesitted
before its effective date” of May 25, 1994, because state laws are “presumed to
apply prospectively” in the absence of “clear legislative intent to the contra,” a
there was “no unequivocal language that the Legislature intended this amendment

to apply retroactively.”Bates 750 So. 2d at 1&ee alsdtate v. Smith, 547 So. 2d

613, 616 (Fla. 1989) (“[l]t is firmly established law that the statutes in effect at the
time of commission of a crime control as to the offenses for which the péopetra

can be convicted, as well as the punishments which may be imposed.”). From that
threshold determination that “the 1994 amendment [could] have no effect on

[Bates] sentencing,” the Florida Supreme Court concluded that there was simply
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no ex post factalaim for Bates to waive and that he was not entitldthiee the

jury informedthat he had agreed to waive parole eligibility because, “[a]t the time
[he] committed this murder, the Legislature had not established life without the
possibility of parole as punishment for this crim&ates 750 So. 2ét 16-11.

Turning to Bates’ request that the jury be informed of his other consecutive
sentences, the Florida Supreme Court explained that “[t]he introduction of this
evidence would open the door to comyge and speculation as to how much time a
prisoner serves of a sentence and distract jurors from the relevant issue of what is
the appropriate sentence for the murder convictidéd.’at 11. Because “[t]he
length of actual prison time is affected by méactors other than the length of the
sentence imposed ltlye sentencing court,” the Florida Supreme Court found that
evidence of Bates’ other sentences was not relevant to the issue of whether he
would “actually remain in prison for the length of thosatences.”ld.

That decision was neither contrary to, nor an unreasonable application of,
Simmonsand its progenySimmonsrequires that a sentencing jury be informed of
a defendant’s parole ineligibility only where the defendant is, as a mattereof stat
law, absolutely ineligible for parole and the State places his futugedarsness

at issue'" See512 U.S. at 156, 178, 114 S.Ct. at 2190, 2Rmdass530 U.S.

1 |n addressing a separate claim that the State had vidlitttock v. State, 673 So.
2d 859, 863 (Fla. 1996), by arguing to the jury that Bates would be eligible for paroléeon a
sentence after serving 25 years, the Florida Supreme Court noted thatehea&tabt
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at 166, 120 S.Ct. at 2120 (“[A] pareieeligibility instruction is required only
when,assuming the jury fixes the sentence at life, the defendant is ineligible for
parole under state law.”). The Florida Supreme Court’s twin determinations
that the 1994 amendment t&85.082 does not apply retroactively to Bates’
criminal conduct and that he had no right under state law to waive his parole
eligibility — conclusivelyestablisithat Bates would be eligible for parole if the
jury sentenced him to lifenprisonment In light of the Florida Supreme Court’s
interpretation of state law, which is binding on federal courts, Bates was not
entitled undeSimmongso inform the jury that it could impose a sentence of life
without the possibility of parole or that he had agreed to waive his parole

eligibility. SeeRamdass530 U.S. at 167, 120 S.Ct. at 2120 (holding that a

Simmonsinstruction was not required in light of the Virginia Supreme Court’s
“authoritative determination” that the “petitioner was not ineligible for parole

when e jury considered his sentefcesee alsdstelle v. McGuire502U.S. 62,

6768, 112 S.Ct. 475, 480 (1991) (“[l]t is not the province of a federal habeas

court to reexamine statmurt determinations on stai@wv questions.”)Mullaney

“inject[ed] [Bates’] future dangerousness into its evidence or argumeatésB50 So. 2d at
11. Without explicitly acknowledging that findinBatesassertshat the State’s cross
examination of his character withnesses and its closing argument “implieti¢hatuld bea
danger in the future.” We need not decide whether the Florida Supreme Court’s dordagy
forecloses federal habeas relief on Bag&simonsclaim because the court did not specifically
rely on that finding when rejecting the claim before us, and Bates would stileresttitled to
relief under AEDPA even if we assume that the prosecution had put his future dangssats
issue.
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v. Wilbur, 421 U.S. 684, 691, 95 S.Ct. 1881, 1886 (1975) (“This Court . . .
repeated} has held that state courts are the ultimate expositors of state law and that
we are bound by their constructions except in extreme circumstances.”) (citation

omitted);Reaves v. Sec'y, Fla. Dep'’t of Corr., 717 F.3d 886, 903 (11th Cir. 2013)

(“The FloridaSupreme Court’s interpretation of state law is binding on federal
courts.”).

Bates insists that there was no ex post facto impediment to retroactively
applying the amended version o7 5.082 to his pramendment criminal conduct
because, under thecumstances of his case, it would not work to his disadvantage
and he otherwise agreed to waive his ex post facto rights. But that argument
misses the point. The Florida Supreme Court’s conclusion that the revised
sentencing statute does not apply retroactively to crimes committed before its
effective date was not based on the constitutional prohibition against ex post facto
legislation. Instead, it wasmatter of statutory construction based on thetime
honored presumption against retroactive application of laws absent clear legislative
intent to the contrarySeeBates 750 So. 2d at 10 (“Retroactive application of the
law is generally disfavored . . . and any basis for retroactive application must be
unequivocal and leave no doubt as to the legigaftitent.”)(citations omitted)

seegenerallyLandgraf v. USI Film Prosl, 511 U.S. 244, 265, 114 S.Ct. 1483,

1497 (1994) (“[T]he presumption against retroactive legislation is deeply rooted in
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our jurisprudence, and embodies a legal doctrine centudestban our
Republic.”).

Because the amended Florida statute, as authoritatively interpreted by
Florida’s highest court, does not operate retroactively, there is no ex post facto
problem forBatesto waive. EXx post facto problems can arise only if a law actually
does apply retroactively to criminal conduct or other events that occurred before its

enactment.SeelLynce v. Mathis 519 U.S. 433, 441, 117 S.Ct. 891, 896 (1997)

(“To fall within the ex postfactoprohibition, a law must be retrospectivethat is,
it must apply to events occurring before its enactmemnd it must disadvantage
the offender . . . by altering the definition of criminal conduct or increasing the
punishment for the crime.”) (quotation marks and citations omitted). Bates’
problem was not one that he can waive his way around because his problem is that
the state law he sought to have applied to him did not apply to him.

As for Bates’ contention that the state courts violated his clearly established
due process rights by failing to instruct the jury about his other consecutive

sentences, we rejected a virtually identical argumeBboker v. Secretary,

Florida Department of Correction884 F.3d 1121 (11th Cir. 2012). Thethe

petitioner argued that the state trial court had violated his due process rights when
it refused to instruct his capital sentencing jury that he “was sengngsecutive

term of imprisonment of orleundred years” for his other crimes, which
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“functionally barred him from ever being paroled” if he were sentenced to life with
the possibility of parole after 25 years on his murder convictidnat 1123-24.

The Florida Supreme Court, quoting #erlierdecisionthatit hadissued in this

case, regcted the petitioner’s claim on the ground that “[t]he introduction of this
evidence would open the door to conjecture and speculation as to how much time a
prisoner serves of a sentence and distract jurors from the relevant issue of what is

the appropria sentence for the murder convictiorBdoker v. State773 So. 2d

1079, 1088 (Fla. 2000) (quotiBates 750 So. 2d at 11).

Applying AEDPA standardswe held that the Florida Supreme Court’s
decision in Bookewas not contrary to or “an unreasonablpl@ation ofclearly
establishedederal law, which thus far has only addressed jury instructions in the
circumstance of statutory parole ineligibilityldl. at 1126. We explained that
“Simmonsdoes not control where the defendant is statutehigyble for release
on parole,” and thatRamdassejected the functional approach to parole eligibility
that [the petitioner] urges us to adopt heriel” Even if the state court’s decision

“violate[d] thespirit of Simmons’ we concluded irBookerthat it did not violate

any clearly established Supreme Court precedent about “the necessity of an

instruction to inform the jury of the length of a defendant’s likely term of
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imprisonment.” Id. at 1126-27 (quotation marks and ellipsis omitted). Our
Booker decision forecloses Bates’ clai.

The need for AEDPA deference here is no different than it wesaker ™
Indeed, there appears to be even more reason to defer to the Florida Supreme
Court’s decision in this case because Bates, unlike the petitioBeoker, cannot
colorably claim that his other consecutives sentences “functionally barred him
from ever being paroled Id. at 1124. At the time Bates was sentenced for his

non-homicide offenses, Florida law provided that he would be eligiblpdarle

12 Judge Wilson’s concurring opiniansiststhat our decision in Booker does not
foreclose Bates’ claim that he is entitled to federal habeas relief basediolation of his due
process rights under SimmonBut it does. The petitioner in Bookdike the petitioner here,
asserted that “the state court violated his due process rights when it tefussdict the jury
regarding his other consecutive sentences.” Booker, 684 F.3d at 1124. And we held that the
petitioner was not entitled to federal habealief because the Florida Supreme Court’s rejection
of that claim was neither contrary, toor an unreasonable application @jrfimonsor its
progeny”or any other €learly establishetederal law, which thus far has only addressed jury
instructions in the circumstances of statutory parole ineligibilitg."at 1126.Because there
wereno changes in clearly established federal b@iween the time the Florida Supreme Court
decidedBooker’s appeal and the time it decided Basgppeal Bates’ neatidentical claim for
federal habeas relief must afsd under AEDPAstandards.

13 Bates attempts to distinguiStooker andRamdas®n the ground that neither case
involved a defendant who agreed to waive his right to parole eligibjBBBr. at 60] But that
is a distinction without a difference because the Florida Supreme Coudrthssively
determined, as matter of state law, that Bates had no right to waive his paribiktykmd
effectively opt for a sentence that was not authorized by thanlaffect at the time he
committed firstdegree murder. Bates has not cited any Supreme Court precedent holding that
statesnustpermit a defendant to waive a state law applicable to his sentemojply because it
would be advantageous for him to do so.

4 Unlike Bates’ consecutive sentences, all of which carried the possibilityaépar
there is no indication from the faocéour opinion in Bookethat the petitioner in that case was
eligible for parole on his consecutive term of 100 years imprisonment. Indeed, ierB@ok
assumed that the petitioner would have to satisfy “his multiple terms of incamélafore
becomng eligible for parole on a possible life sentence for his murder conviction. 684 F.3d at
1122 & n.1.
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on his two life sentences “within 5 years after the initial date of confinement in
execution of the judgment,” and would be eligible for parole on his remaining
fifteenyear sentence “within 24 months” of that same d&eeFla. Stat.
8§947.16(1)¢)-(d) (1983). Had the resentencing jury fixed Bates’ sentence for
first-degree murder at life, it appears that he would have been eligible for parole on
all of his convictions within 37 years of his initial 1983 confinement or 25 years
after his 1995 resentencing proceedisgeid. 8 947.16(2)(g) (“For purposes of
determining eligibility for parole interview and release, . . . [e]ach mandatory
minimum portion of consecutive sentences shall be served consecutively.”).
Because parole was still a legabkpibility, however remote and however far
removed, at the time of Bates’ resentencing proceeding, his circumstances fell

outside thanarrow confines oEimmons constitutional rule, which applies only

when lifetimeparoleineligibility is a certainty under state lavieeSimmons 512
U.S.at171, 114 S.Ct. at 2198 (plurality opinion) (“The State may not crésgea
dilemma by advancing generalized arguments regarding the defendant’s future
dangerousness while, at the same time, preventing the jury from learning that the

defendanbever will be released on parole.”) (emphasis add@andass530 U.S.

at 181, 120 S.Ct. at 21278 (O’Connor, J., concurring)$tmmonsdoes not
require courts to estimate the likelihood of future contingencies concerning the

defendant’s parole ineligibility. Rathé@immonsentitles the defendant to inform
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the capital sentencing jury that he is parole ineligible whererthealternative

sentence to death is life without the possibilitypafole”) (emphasis added). The

Florida courts had leeway in deciding whether the jury should be informed of
Bates’ other consecutive sentences, none of which guaranteed that he would never
be released from prison if he were given a life sentence $tdegree murder.

SeeSimmons 512 U.S. at 168, 114 S.Ct. at 2196 (plurality opinion) (“[W]e

generally will defer to a State’s determination as to what a jury should and should
not be told about sentencing. In a State in which parole is available, &quvytis
knowledge of parole availability will affect the decision whether or not to impose
the death penalty is speculative, and we shall not lightly segoesk a decision
whether or not to inform a jury of information regarding paroled’)at 176, 14
S.Ct. at 2200 (O’Connor, J., concurring) (“In a State in which parole is available,
the Constitution does not require (or preclude) jury consideration of that fact.”).
As the Supreme Court explainedRamdassa “functional approach” to
parole ineligpbility is neither “necessary [n]or workable” because “[t]he
possibilities [of when a defendant might be released from prison] are many, the
certainties few,” and states “might well conclude that the jury would be distracted
from the other vital issues in the case.” 530 U.S. at 169, 120 S.Ct. at 2121
(plurality opinion). Although it acknowledged that the “latitude” given to states in

this area is subject to “federal requirements . . . related to the admission of
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mitigating evidence,” th®amdas€ourt underscored that states could, for a
variety of reasons, reasonably conclude that information concerning potential
parole ineligibility might not be material:

Parole eligibility may be unrelated to the circumstances of the crime
the jury is considering or the character of the defendant, except in an
indirect way. Evidence of potential parole ineligibility is of uncertain
materiality, as it can be overcome if a jury concludes that even if the
defendant might not be paroled, he may escape to murder again; he
may be pardoned; he may benefit from a change in parole laws; some
other change in the law might operate to invalidate a conviction once
thought beyond review; or he may be no less a risk to society in
prison. The Virginia Supreme Court had good reasortmeiktend
Simmons beyond the circumstances of that case, which included
conclusive proof of parole ineligibility under state law at the time of
sentencing.

1d. at 169-70, 120 S.Ct. at 21222 (citations omitted}’

The Florida Supreme Court expressed similar concerns when it concluded
that Bates’ norhomicide sentences were “not relevant mitigation on the issue of
whether [he] will actually remain in prison for the length of those sentences” and
“would open the door to conjecture and speculation” because the “length of actual
prison time is affected by many factors other than the length of the sentence

imposed by the sentencing courBates 750 So. 2d at 11. That court, too, “had

13 In his concurring opinion, Judge Wilson expresses his belief that the Supreme Court
would, if given thechancelikely “conclude that due process requires [the admission of other
consecutive sentences as] relevant mitigation evidence in a capital senteitiagbelief flies
in the faceof the fact that the Court has already rejected a “functional approach” to parole
ineligibility and givenseverakeasons why “[e]vidence of potential parole ineligtils of
uncertain materiality. SeeRamdass530 U.S. at 169-70, 120 S.Ct. at 2121-%& haveno
reason to believe that the Supreme Court will rulidaéocontrary in the future. And, as Judge
Wilson acknowledges, under AEDPA only past holdings count; future ones are irrelevant.
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good reason not to exteimmonsbeyond the circumstances of thategashich
included conclusive proof of parole ineligibility under state law at the time of

sentencing.”SeeRamdass530 U.S. at 170, 120 S.Ct. at 2121 (plurality opinion).

We cannot say that the state courts’ refusal to allow Bates to inform the jusy of
other consecutive sentences, all of which carried the possibility of parole at some
point, was contrary to or an unreasonable application of clearly established
Supreme Court precedent. At the very least, some fairminded jurists could
conclude that ta Florida Supreme Court’s decision was not “so lacking in
justification that there was an error well understood and comprehended in existing
law,” which forecloses Bates’ entitlement to federal habeas relief under AEDPA’s

highly deferential standard§&eeHarrington 131 S.Ct. at 78&7.

V.
For these reasons, we affirm the district court’s denial of Bates’ 8 2254
petition for a writ of habeas corpus.

AFFIRMED.
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WILSON, Circuit Judge, concurring:

Although | ultimately agree that Bates is not entitled to habeas relief on his
claims, | write separately to emphasize my disagreement with much of the
Majority’s analysis. First, with respect to Bates’s ineffective assistance of counsel
claim, although | believe that trial counsel was ineffective, given the dearth of
clearly established law on this point, | agree that the state court’s adjudication was
not an unreasonable application of clearly established federal law. Similarly, with
respect to Bates'’s claim involving the resentencing jury’s lack of awareness about
his consecutive life sentences, | disagree with the Majority’s conclusion that
existing Supreme Court precedent forecloses his claim. Nevertheless, decause
agree that the Florida Supreme Court’s adjudication was not contrary to clearly
established law of the Supreme Court, | ultimately concur in the outcome of that
claim.

A.

Bates’s murder trial began with a prayethe presence of the jury, and the
victim's husband subsequently gave testimony informing the jury that the prayer
was delivered by none other than the victim’s own minister. This testimony had no
probative value, but it had great potential to prejudice the jury against Bates. The
prayer inserted God into Bates'’s trial, and the husband’s testimony made clear

whose side God was on.
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Bates argues that his trial counsel, Bowers, rendered ineffective assistance
by failing to object to this highly prejudicial sequence of events, either when the
trial judge asked the victim’s minister to pray or when the victim’s husband’s
testimony linked the victim to the minister’s church. Specifically, Bates insists
that in the racially charged context of this case,revlaeblack defendant stood
before an alwhite jury, beginning the trial with a prayer by the victim’s minister
was not generic and benign as the district court and the Majority concludes,
particularly after the jury became aware of who delivered the préyereover,

Bates insists that the Florida Supreme Court did not conduct the proper cumulative
Stricklandprejudice analysis because it failed to consider the totality of the
circumstances within the context of Bates’s ttial.

The Florida Supreme Court concluded that 8trscklandclaim failed on

the merits.See Bates v. Dugges04 So. 2d 457, 459 n.4 (Fla. 1992). Although

! part of Bates’s theory may be, as the Majority says, “that awhété jury cannot give a black
defendant charged with the murder of a white woman a fair trial.” ®ajat 14. Had Bowers
secured a mistrial by requesting one after the prayer or at least aftesltiamdh's testimony,

Bates believes he may have benefitted from a racially diverse jury. That, hpisewsrBates’s
only argument, or his best one. Be perfectly clear, | am focusing here on Bates’s claim that in
the context of a racially charged environment, which included amhatié jury, a white Christian
victim whose religion was made evident by her minister’s prayer, and a blackldefdis
counsel’s failure to objedb the minister’s prayer after the husband’s testimony was objectively
unreasonable. The prejudice Bates suffered as a result of this unchpestegience of events
was not facing an ailvhite jury, which perhaps may have bedate to give Bates a fair trial
beforethey listened to the minister's opening prayer. Rather, Bates claimsagrekl| that the
jury was far less likely to be able to give Bates a fair &fidr the prayer and the husband’s
testimony, and that anpmpetent counsel would have objected. This testimony linked the
minister’s plea for God’s guidance to the victim herself, turning a potgnimabcuous prayer

into a not so subtle reminder that Bates stood accused of murdering a Christianamohtiaat

her minister was interested in the trial.
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Bates insists that the Florida Supreme Court’s determination is not entitled to
AEDPA deference because it was insufficierd eglied upon inaccurate facts, the
Supreme Court has clarified that “[w]here a state court’s decision is
unaccompanied by an explanation, the habeas petitioner’s burden still must be met
by showing there was no reasonable basis for the state court teetiehy
Harrington v. Richter  U.S. , 131 S. Ct. 770, 784 (20kBe Jones v. GDCP
Warden _ F.3d __, 2014 WL 1088312, *10 (11th Cir. March 20, 2014) (“AEDPA
mandates deferential review of any claim that a state court ‘adjudicated on the
merits,’28 U.S.C. § 2254(d), and does not impose any specific requirements on
how a state court should announce its decision.”). Therefore, we owe the Florida
Supreme Court’s rejection of Bates'’s ineffective assistance of counsel claim
AEDPA deference, and givehat conclusion, | agree with the Majority that Bates
is not entitled to habeas relief. | am not aware of any clearly established federal
law, nor has Bates cited any, which indicates that the Florida Supreme Court’s
determination is an unreasonable deiaation undefstrickland

This is not to say that | agree with the Florida Supreme Court’s decision. |
do not. | concur and do not dissent only because that court’s decision is not
necessarily an unreasonable one. Unlike the Majority and that court, however, |
believe that Batelas presented a persuas8tacklandclaim. One would expect

reasonably competent counsel, following a prayer by a murder victim’s minister
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and subsequent testimony linking the victim to the minister’s church, to request
permission to approach the bench, to object, and to ask for a mistrial. This is
especially true given the context of Bates’s original trial: it was a high profile,
racially charged murder case in a small commuhity.

| agree with the Majority that interrupting either the prayer or tlsbdind’'s
testimony with an immediate objection would have been imprudent. | also agree
that if Bowers had waited too long to object, his objection would have been barred
by the contemporaneocwdbijection rule.See, e.gUnited States v. Turngd74
F.3d 1265, 1267 (11th Cir. 2007) (refusing to consider an objection to testimony
where the “objection was made by defense couwndglthe next day(emphasis
added)). | disagree, however, that competent counsel would not find an
opportunity to objet in the rather large window of time between the moment the
husband gave the objectionable testimony (when an objection would have been
imprudent) and “the next day” (when an objection would have been untimely).
Had Bowers asked to approach the bench immediately after the husband’s

testimony concluded but before the next witness was called, the objection would

% During the postconviction evidentiary hearing, Bowers testified that the oats have

drawn a prejudicial conclusion from the prayer and subsequent testimony givetidhtension

in the case. In hikrief, Bates explains that “[n]o black defendant in a death penalty case in
Panama City had ever been acquitted where the victim was white. Of the five deathesent
rendered in Bay County, all five were black defendants with white victims. ©htee

sentences were handed down to Mr. Bates since 1983. The other two death sentences were
imposed on Carl Jackson and Eric Turner, whose cases were overturned and rediaced to li
sentences by the Florida Supreme CoBkte Jackson v. Sta®59 So. 2d 1190 (Fla. 1978);
Turner v. State645 So. 2d 444 (1994).”
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have been timely. The contemporaneolbgction rule does not foreclose
objections raised after a witness’s testimony, particularly if counstirgghe
reason for any delay.

| also fail to see why Bowers would have been conflicted about approaching
the bench to request a mistrial. The upside, securing a mistrial, could not have
been more beneficial to Bates given the jury’s mounting prejadjaest him. In
this context, the prospects for securing a mistrial need not be very great to make it
incompetent not to even ask for ch&@he Majority suggests that there is a
significant downside to asking for a mistrial in the manner just deschiétido
not see it. The Majority explains that approaching the bench would have invited
the jury to speculate and that if the objection had been overruled, the jury would
have been left bewildered. Even if this is true, is it really better to leay@yhe
prejudiced, instead? | cannot take seriously the notion that prosecutors would
voice no objection to beginning a murder trial with a prayer by the defendant’s
minister, even though all the reasons The Majority discusses for not objecting
would be egally applicable in that context. When God is inserted into a trial on
the opponent’s side, whatever slight reservations competent attorneys have about

raising objections (not wanting to be quarrelsome, not wanting to exhaust the

% There is no certainty that Bowers’s objection, had it been raised, would have bei@edusta
but by remaining silent, there was a certainty that a mistrial would not bedyradéepriving a
client of a significant, even if not certain, opportunity for a mistrial under thesenstances is
incompetent.
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court’s patience, and natanting to “bewilder” the jury) pale in comparison to
such obvious and significant prejudice.

The Majority opinion further supposes that Bowers may have refrained from
objecting because he feared having his objection overruled, but that can hardly
justify an attorney’s decision not to raise an objection in the first place. If that
were an adequate justification, a lawyer could never be faulted for failing to raise
an objection because it is always true that an objentightbe overruled. This
logic depends on the fallacy that having an objection overruled is highly
counterproductive, such that a lawyer who hears prejudicial testimony is placed in
a loselose situation: objecting is bad because the objection might be overruled, but
remaining silent islso bad because the prosecution may inject even more
prejudice into the trial. But here, at worst, Bowers faced awilose situation.

Had he raised the objection, he might have secured a mistrial and spared his client
from prejudice, but at worstjobjection would have been overruled out of the

jury’s hearing, leading to a momentary break in the proceedings at an already
natural breaking point (between the testimony of two witnesses). In short, Bowers
passed up an opportunity for a significanside in order to avoid a virtually nen

existent downsidé.

* The Majority opinion insists that we cannot expect competent attorneys tobjstoms that
aremeritless On that point, | agree. Ba potentially losing claim is different than a meritless
one. We might expect competent counsel to object to highly prejudicial evidence twzn if
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Further, the fact that Bowers thought “nothing of the prayer” and that he
never even considered moving for a mistrial is all the more reason to believe that
his failure to object was incompetent and was not the product thoughtful
consideration. He did not balance the pros of objecting to this highly prejudicial
evidence against the cons of potentially drawing attention to the prejudice, as the
Majority would have it. Instead, Bowers incompetently failed to see the prejudice

at all and sat idly by as the court and the prosecution stacked the deck against his

only a 49% chance that the objection will be sustained, but of course if the odds of atecess
only 1%, competent counsel’s calculus may change. This consideration assurties that
objectionable evidence is prejudicial, however, and as the Majority recegmzaldition to
considering the odds of having an objection sustained, competent counsalsn@ssess
whether the evidence is bad for the client. All else being equal, as evidensebeaunore
prejudicial, competent attorneys will be more willing to raise objections that may not be
sustained. And at the other extreme, when an event transpires that does nothingato harm
client’s interests, even if it is 100% certain that an objection to the everenslistained,
competent attorneys will not necessarily object because there is nothing lby gaing so.
Relying on this imminently logal proposition, the Majority suggests that if Bates could not
ultimately show prejudice for purposesSifickland then we cannot conclude that his attorney
was incompetent for failing to object. To be clear, | believe that Bates canpsgjudice for
Strickland purposes. But even if he could not, | disagree with the Majority opinion’s conclusion.
The fact that an appellate court may ultimately conclude, looking back, thabamwasrnot
prejudicial forStricklandpurposes does not mean that the potential error was not sufficiently
prejudicial to mandate action by a competent attorney on the spot. We assebseofe)
Stricklandpurposes under the totality of the circumstances, with the benefit of all theaviden
and with knowledge of all subsequent events. Prejudicial evidence to which an attminey m
have objected is often outweighed by subsequent, overwhelming proof of guilt, andmfendfte
that aStricklandclaim fails on the second prong of the analysis for this reason.

But it would be patently incompetent for an attorney listening to prejudicialresadduring a

trial to analyze the effect on his client in the same way. For one thing, he dydoes not
know what the totality of the circumstagwill be because he cannot predict the future.
Further, the fact that subsequent evidence might render earlier prejudicedsagiogs not mean
that a lawyer should simply throw up his hands and allow the prosecution to pile prejudice on top
of prejudi@. Indeed, if that were the case, a lawyer representing a man confronted with
overwhelming evidence of his guilt could never be incompetent under the first prong of
Strickland Surely that cannot be&Competent lawyers object to prejudicial testimonynenre-
perhaps particularly if+the cases against their clients are overwhelming.
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client® As | have already said, however, while | believe Bates established a
Stricklandclaim, we cannot grant habeas on this basis betheddorida
Supreme Court’s contrary conclusion was not unreasofable.

It is bad enough that, in the course of denying habeas relief on Bates’s
Stricklandclaim, the Majority countenances a defense attorney’s failure to object
to highly prejudicial proeedings that have no probative value in a trial. However,
| believe that the manner in which the Majority relies upon Establishment Clause

cases to conclude that BateSticklandclaim fails is even more problematic and

®> The Majority correctly notes that competent attorneys do not make all ohgthiat could be
made, even if there is nothing to lose by objecting. To be clear, ltdmddates’sStrickland
claim persuasive because there would have been no downside to raising an objestiaal, I
find Bates’sStricklandclaim persuasive because, in addition to having almost nothing to lose by
objecting, Bowers had a lot to gaiHlis client was prejudiced by proceedings at trial, and at that
point, Bowers had two options: allow the trial to proceed, despite the obvious downsitie that t
trial was infected with prejudice against his client, or object and request mingftichhas no
perceptible downside and which would have given Bates at least a shot at ahemwrtfected
by prejudice. Faced with these options, competent attorneys do not opt for silence.
® The Majority explains that Bowers admitted only that the funyd have drawn a prejudicial
inference against Bates based on the prayer and subsequent testimonyhid; e Majority
concludes that we would merely be speculating about whether or not prejudicedyoetich
is not enough to establisiaricklandclaim. This argument misses the point. Bates’s entire
argument is that his counsel’s barometer for measuring prejudice was not fungbiapady,
so it does not do much good for us to rely heavily on that barometer now. While Bowers
perceived no prejudice at the time and merely speculated after the fact that theéilearegbeen
prejudice to Bates, Bates claims thessprejudice at trial but only realized later that the
potential was there. More to the point, we are not here to evaluate what Believsd;
instead, we are here to evaluate what objectively competent counsel would hexwedoetd
done. I think competent counsel would have assessed, on the spot, that the prejudice was real,
not speculative, and | think competent counsel would have done something about it.

That the record does not reveal much about how prejudicial the testimony in question
truly was does not, as the Majority suggests, support the government’s positiead,|tise
silence in the record is a consequence of Bowéagure to perceive the prejudice; it is not a
sign that there was no prejudice. We know that testimony linked the minister, and thiad' she t
opening prayer, to the victim, and we know that Bowers did nothing about it, leaving the record
on this point underdeveloped. All this tells us is that Bowers failed to react, not that e ha
reason to react.
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unnecessary. Because the Flosilgpreme Court addressed Batétisckland
claim on the merits, the first question we must address is whether that court
unreasonably appliegtricklandin holding that Bowers’s failure to object to a
prayer and subsequent testimony was not ineffective. | agree that it did not, and
we could leave it at that.

To be fair, | discussed how | would have addressetieklandissue were
we to analyze the issue de novo, so | cannot quarrel with the Majority’s decision to
do the same. | must, however, raidewa issues with the Majority’s analysis,
which is in deep tension withtricklanditself. To begin with, | would frame the
guestion differently than has the Majority. The Majority asks only whether
Bowers was incompetent for failing to object to the prayer itself. Had Bowers
objected only to the prayer, | agree that his objection might have been best framed
as an Establishment Clause challenge. That is not precisely what Bates claims
Bowers should have objected to, however. Instead, Bates alsotingifd®wers
was incompetent for failing to object to the pragker the husband’s testimony
linked the prayer and the minister to the victim. In other words, we need not
address whether the Establishment Clause prevented the trial court from inviting
God into the courtroom; rather, we must address whether competent attorneys
would object to testimony placing God on the victim’s side. That changes the

objection from an Establishment Clause challenge to-afrtime-mill objection to
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highly prejudicial testimony that has no probative value. The Establishment
Clause cases cited by the Majority are irrelevant to this inquiry.

Even assuming that we must address whether Bowers was incompetent for
failing to raise an initial objection to the prayer itself on Establishment Clause
grounds, we have no reason to address the Establishment Clause cases. As the
Majority makes clear, it believes the prayer itself was entirely innocuous,
unobjectionable, and did not prejudice the jury against Bates in any ey
Stricklandanalysis should thus be quite simple: competent attorneys in Bowers'’s
position would not have objected because nothing about the prayer harmed Bates.
The Majority’sStricklandanalysis should stop there. After all, regardless of the
odds of success, why object or ask for a mistrial if there is no reason to think that
the next jury will be any more sympathetic (or less prejudiced) than the current
one?

To justify discussing the Establishment Clause, the Majority explains that it
is only analyzing what a competent attorney in Bowers’s position would have
done. In order to do this, the Majority claims we need to know whether Bowers’s
objection to the prayer itself would have been sustained under the Establishment
Clause because that, in turn, informs our analysis of whether a competent attorney

in Bowers’s position would have objected. | disagree with both propositions.
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In analyzing Bates’Stricklandclaim, our goal is to recreate the situation
confronting Bowers when he failed to objed@the Majority states that it is
reasonable to conclude that counsel’s failure to object was not deficient because
the “United States Supreme Court has never held that it is a violation of either the
Due Process Clause or the Establishment Clause to begmiaal trial with a
prayer, let alone a violation of the Establishment Clause that would require
reversal, a mistrial, or any other form of relief.” Maj. Op. at 19. The Majority also
asserts that “we are deciding . . . that given the state of the law at the time of trial
(and now), it was (and still is) notearly establishethat the opening prayer
violated the Establishment Clause. . .. As aresult, a reasonably competent
attorney could conclude that objecting . . . would not benefit his clidd). Op.
at 21, n.9 (emphasis added).

In essence, the Majority is asserting that counsel cannot be found
incompetent for failing to raise an objection un8aicklandunless the Supreme
Court haglearly establishethat the unraised objection would hdaen
sustained. That simply cannot be the case, as competent trial counsel’s goal is not
to have 100% of his objections sustained; it is instead to secure the most favorable
circumstances for his client. When assessing a trial court’s actions, theteoimpe
attorney’s first question is not, “What have federal courts clearly said on this

subject, and if | object, how likely am | to be sustained?” Instead, the competent
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attorney’s first question is, “Do these actions harm my client’s interests, and if so,
what are the best arguments | can make to remedy the prejudice that has just
occurred?” If the best argument is one that has neither been explicitly accepted or
rejected by federal courts, and counsel decides not to make the argument for that
reason, lhink that decision would very likely be incompetent.

Indeed, the question of how clearly established the grounds for an objection
are in federal law is often largely irrelevant to a trial attorney in state court. For
example, assuming that the Supre@murthadclearly established that Bates
would have been entitled to a mistrial had Bowers objected to the prayer,
competent counsel still may not have objected for reasons wholly unrelated to the
clarity of federal law. If, as the Majority claims, the jury was not prejudiced
against Bates either before or after the prayer, then even if Bomddshave
secured a mistrial, why would he want to? Competent lawyers do not halt
proceedings only to start them over aga#gven if the Supreme Court has clearly
established that they carwhen there is no reason to believe that starting over will
be any better for their clients.

On the other hand, if Supreme Court precedent was not clearly established
one way or the other, and a defendant’s trial began with a prayer asking the jury to
bring the defendant to justice or to bring closure to the victim’s family, the

prejudice would be extreme. In that case, it would likely be incompetent for
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counsel to do nothing regardless of whether the Supreme Couatclaalg
establishedhat beginning a trial with a biased prayer is grounds for a mistrial,
unless he had legitimate strategic reasons for doing nothing. That case law is not
definitive on the issue is no excuse for the attorney to sit in silence and to do
absolutéy nothing to suggest that gaps in case law be filled in in his client’s favor.
In order to justify its discussion of the Establishment Clause in a case about
a Stricklandclaim, the Majority explains that counsel cannot be deemed ineffective
for failing “to raisemeritlessarguments.”Diaz v. Sec’y, Dept. of Corr402 F.3d
1136, 1142 (11th Cir. 2005) (emphasis added). As the Majority explains, however,
the most that can be said of case law regarding any objection Bowers might have
raised under the Establishment Clause is that federal law dogsanty establish
that such an objection would prevail. | have no problem concluding that attorneys
cannot be found incompetent for failing to raise meritless claims, but | think it is
entirely differerk—andhighly inappropriate-to suggest that attorneys could never
be found incompetent for failing to raise a claim simply because it is not clearly
established. But this is the interpretatiorStrficklandthe Majority advances.

Worse still, in a case where our only task is to assess the reasonableness of the

” Further, from the standpoint of a criminal defense attorney operating in statetwtuhe
Supreme Court has no clearly established precedestribt necessarily suggest that there is a
gap in case law at all. If the Florida Supreme Court had clearly estahisosdient

interpreting the Establishment Clause to forbid prayers at the beginningiwiirrattrial and
explaining that a mistrias the only adequate remedy, then the absence of clearly established
federal law would be entirely irrelevant to diricklandanalysis.
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Florida Supreme Court’s resolution oS&ricklandclaim, the Majority attempts to
convert a potential Establishment Clause claim from “not clearly established” to
“meritless.” This obvious overreach makes a mestraéklandand potentially
forecloses a claim that we have absolutely no reason to address.

At least by explaining that “we are not deciding whether the opening prayer
violated the Establishment Clause,” Maj. Op. at 21, n.9, the Majority recognizes
that whether trials can begin with prayers is still an open question. It is important
to point outthat this remains true despite the Majority’s claim that “federal courts
of appeal have rejectetich Establishment Clause challengdeere the content of
the prayer did not prejudice the defendant or substantially impair his right to a fair
trial.” Maj. Op. at 19 (emphasis added). In support of this proposition, the
Majority citeslsaacs v. HeadndMarsh v. Chambersheither of which support the
Majority’s conclusion.See Isaa¢s300 F.3d 1232, 12583 (11th Cir. 2002)

(rejecting a habeas claim thhetstate court had unreasonably applied the Supreme
Court’s Establishment Clause precedent by not reversing a conviction where there
had been a prayer to open a trial, reasoning that there was a lack of Supreme Court
precedent supporting a reversaarsh 463 U.S. 783, 103 S. Ct. 3330 (1983)

(holding that a prayer at the commencement of a legislative session did violate the
Establishment clause). These cases tell us only that it is not clearly established that

Bowers’s objection to the prayer would have been sustained. They do not tell us
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that it should have (or would have) been overruled had it been made, or that the
objection would have been meritless such that Bowers cannot be faulted for having
failed to raise it. The same can be said of the Sup@ouné’s recent decision in
Town of Greece, NY v. Gallowa34 S. Ct. 1811 (2014) (rejecting an
Establishment Clause challenge to opening town board meetings with a sectarian
Christian prayery.

Ironically, the Majority emphasizes that Bates cannot dsgan
Establishment Clause claim aStuicklandclaim because he was only granted a
Certificate of Appealability (COA) on thétricklandissue. SeeMaj. Op. at 14,
n.1. Given that Bates is precluded from making an Establishment Clause claim, it
Is inappropriate—particularly in an AEDPA case concernin@aicklandclaim—
for the Majority to imply that Establishment Clause cases foreclose objections to
prayers at the beginning of a trial. Ultimately, however, because of the deference

afforded state courts under AEDPA and the absence of clearly established federal

® The Majority also citet/nited States v. Walke896 F.2d 277, 282 (4th Cir. 1982). To be sure,
that case advances the argument the Majority unnecessarily makes here thatsBiyerson,
had he raised it, might not have been sustained. But the fact that the Majority Isast ttw reut

of Circuit precedent to support its point shows that the question of what might have happened
had Bowers objected is an open one in this Circuit. It also underscores how implaisiole i
suggest that Bowers was competent based on the assumption that he did not raisé@n objec
because he believed the state trial court woxidrel the law of our sister Circuit to overrule his
objection. It would have been the government'’s job to argue why the state court slogald a
that precedent, and it is competent defense counsel’s job, if the objection would benefit his
client, to explan why the Fourth Circuit’'s non-binding case was wrongly decided or is
distinguishable. Under the Majority’s view, the government’s job would become very eas
because as soon as an adverse ruling comes out in any federal court againdaattefen
position, apparently competent defense counsel are no longer expected to raisetiba objec
any other jurisdiction.
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law of the Supreme Court, | concur in concluding that the Florida Supreme Court’s
adjudication of thé&tricklandclaim was not unreasonabl&ee28 U.S.C. §
2254(d)(1).

B.

Bates makes three related claims with respect to revised Florida Statute §
775.082(1)which provides for a possible sentence of life without parole. First,
Bates argues that the resentencing judge erred by failing to allow Bates to waive
his right againséx post fact@pplication of laws in order to apply the newer
version of § 775.082(1) to him, which provides a possible sentence of life without
parole’ Second, Bates maintains that the judge erred by failing to enter Bates’s
soliloquy seeking retroactive application of the sentencing statute into evidence so
that the jury would know that Bates was willing to forego any potential opportunity
for parole. Third, Bates argues that the resentencing judge erred by failing to
instruct the resentencing jury that Bates had been sentenced to two life terms and
one 15year term for the other ecnes which would run consecutively, facts which

he believes would have made the jury less likely to recommend death because they

° Alternatively, Bates maintains that the application of the statute as revisedMyprita

Legislature in 1994 would not violate the pitmtion againsex post fact@pplication of laws.

See Weaver v. Graham50 U.S. 24, 29, 101 S. Ct. 960, 964 (1981) (providing a two prong test

to determine if a statute violates #we post factgrohibition, asking (1) is the law retrospective,

and if so, (2) if it is disadvantageous to the offender). Here, Bates arguémthatended §
775.082(1), if applied, would be advantageous, not disadvantageous, under the circumstances of
his resentencing.
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would have known that he would be imprisoned for a long tfh®ates asserts

that these failures denied him due process and a fundamentally fair capital
sentencing under the Eighth and Fourteenth Amendm&ets.Stringer v. Black

503 U.S. 222, 232, 112 S. Ct. 1130, 1137 (1992) (“[W]hen the sentencing body is
told to weigh an invalid factor in its decision, a reviewing court may not assume it
would have made no difference if the thumb had been removed from death’s side
of the scale.”).

In its adjudication on the merits, the Florida Supreme Court held:

In Florida, without clear legislative intent to the contrary, a law is
presumedto apply prospectively. . . . We find no unequivocal
language that the Legislature intended this [1994] amendment to
apply retroactively. We have previously held that this statute was not
applicable to crimes committed before its effective date . .

Our analysis of this issue causes us to reject appellant’'s waiver
arguments. Because the 1994 amendment can have no effect on
appellant’'s sentencing, we conclude that the waiver of an ex post facto
claim in respect to the 1994 amendmenseaotion775.082is of no
consequence. The waiver of ex post facto rights would only be an
issue if the statute could have an effect on appellant’s sentence which,
as we have stated, it cannot.

19Bates’s claim regarding the relevance of his additional life sentences &sémencing jury is
within the broad scope of our COA, which authorized Bates to address “[w]hether tida Flori
Supreme Court’s rejection of Appellant’s claim that the trial court’s refusastauat the jury

about Appellant'garole eligibility, including the effect of consecutive sentences he had left
serve, was contrary to law established by the United States Supreme Courttivedpje
unreasonable in light of such precedent.” | disagree with the Majority’s argtimaepten if
Bates'’s claim is included in our COA, he has abandoned this claim by failiptatolyy and
prominently” argue it on appeal. Maj. Op. at 27, n.13 (ci8aguppo v. Allstate Floridian Ins.

Co, 739 F.3d 678, 681 (11th Cir. 2014)). Bates has cited the relevant Supreme Court precedents
in his appellate brief and specifically argued that the resentencing jacK of information

about his additional consecutive sentences was unconstitutional. That is enough to place the
issue before us.

70


https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS775.082&originatingDoc=Icc5d31640c8a11d9bc18e8274af85244&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Case: 13-11882 Date Filed: 09/05/2014 Page: 71 of 80

Appellant’s alternate contention, that the jury should have been
advised that appellant would agree to waive the possibility of parole,
is also unavailing under Florida’s capital sentencing scheme because,
as the trial court ruled, “[a] defendant cannot by agreement confer on
the court the authority to impose an illegahtemce.” Williams v.

State 500 So.2d 501, 503 (Fla. 1986) At the time appellant
committed this murder, the Legislature had not established life
without the possibility of parole as punishment for this crime.

In his second issue, appellant argues that the State took advantage of
the trial court’s failure to instruct the jury on a sentence of life without
the possibility of parole during cresxamination of appellant’s
witnesses and closing argument by making future dangerousness an
issue for the jury. Appellant did not object to eittier State’s cross
examination or closing argument on this ground, and the issue is
therefore procedurally barre&teinhorst v. Statd12 So. 2d 332, 338

(Fla. 1982). Moreover, after reviewing the record, we do not agree
that the State’s crossxamination or argument raised the speofer
appellant’s future dangerousness. . . .

As part of his third issue, appellant contends that the fact that he was
already sentenced to two life terms plus fifteen years and that those
sentences were to run consecutively to the sentence for the murder
was relevant mitigation “in the sense that [it] might serve as a basis
for a sentence less than death.” We have rejected similar arguments
in Franqui v. State699 So. 2d 1312, 1326 (Fla. 199Warquard v.
State,641 So. 2d 54 (Fla. 1994andNixon v. State572 So. 2d 1336

(Fla. 1990)

These other sentences are not relevant mitigation on the issue of
whether appellant will actually remain in prison for the length of those
sentences. The length of actual prison time is affected by many factors
other than the length of the sentence impdsethe sentencing court.

The introduction of this evidence would open the door to conjecture
and speculation as to how much time a prisoner serves of a sentence
and distract jurors from the relevant issue of what is the appropriate
sentence for the murdeonviction. Regarding this issue appellant’s
brief states “[T]he state argued that [appellant] would be eligible for
parole after serving the mandatory minimum.” Appellant, however,
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makes no record reference to support that statement; nor has our
indepeneént review of the record revealed support for that statement.
As we stated regarding the previous issue, our review of the record
causes us to find that the State did not vidiitehcock v. State573
So. 2d 859, 860 (Fla. 1996)by injecting appellant’'s future
dangerousness into its evidence or argument. We conclude that the
trial court followed our precedent and did not abuse its discretion in
respect to this issue.
Bates v. State/50 So. 2d 6, 2.1 (Fla. 1999) (footnote omitted). | note that in
his concurrence, Justice Shaw of the Florida Supreme Court emphasized that the
guestion posed by the resentencing jury indicated that they were clearly confused,
and the court should have just answered with a simple “Yes” in response to
whether the jury was limited to life with a minimum of Y¥&ars or the death
penalty, and “No” in response to whether they could recommend life without the
possibility of parole.ld. at 20 (Shaw, J. concurring). There was also a vigorous
dissent in which Florida Supreme Court Justice Anstead, along with inp ot
Florida justices, held that the majority’s refusal to accept Bates’s waiver&X his
post factarights was “unnecessarily harsh and inconsistent with . . . prior case
law.” 1d. at 20 (Anstead, J., dissenting). In fact, Justice Anstead explained that
such a waiver would be consistent with prevailing legislative policy, as indicated
by the legislative amendment itself, and that the court has repeatedly recognized
that a defendant can waive his constitutional protectitthsat 21 (citingBowles

v. Shgletary, 698 So. 2d 1201 (Fla. 199’ Melvin v. State645 So. 2d 448 (Fla.

1994)).
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Nevertheless, upon review of the relevant Supreme Court precedent, | agree
with the Majority here that the Florida Supreme Court’s adjudication was not
contrary to, or an unreasonable application of, clearly established federal law.
With respect to Bates’s first two claims, the state court had previously held that
this statute was not applicable to crimes committed before its effective date, and
there was nothing in its legislative history to indicate that defendants could choose
which sentencing statuteowld apply. Bates 750 So. 2d at 1&Gee Hudson v.

State 708 So. 2d 256, 262 (Fla. 1998). Further, Bates has cited no federal law
requiring or even allowing a defendant to waive the laws applicable to his
sentencing, regardless of whether such a waveelld be favorable to him or not.

However, Bates’s third claim, regarding the jury’s knowledge about his
other convictions, gives me much pause. The Florida Supreme Court explicitly
rejected Bates’s argument that the fact that he was already sentenced to two life
terms plus 15 years and that those sentences were to run consecutively to the
sentence for murder was relevant mitigation “in the sense that [it] might serve as a
basis for a sentence less than deaBates 750 So. 2d at 11. The Florida
Supeme Court continued to say:

These other sentences are not relevant mitigation on the issue of

whether appellant will actually remain in prison for the length of those

sentences. The length of actual prison time is affected by many
factors other than thdength of the sentence imposed by the

sentencing court. The introduction of this evidence would open the
door to conjecture and speculation as to how much time a prisoner
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serves of a sentence and distract jurors from the relevant issue of what
IS the appopriate sentence for the murder conviction.

Id. Cutting against the Florida Supreme Court’s finding that such evidence would
be irrelevant, longstanding Supreme Court precedent explicitly holds that evidence
which may call for a penalty less severe than death is relevant in a capital
sentencing.See Mills v. Maryland486 U.S. 367, 36777, 108 S. Ct. 1860, 1867
(1988) (holding that “the risk that the death penalty will be imposed in spite of
factors which may call for a less severe penalty is unacceptable and incompatible
with the commands of the Eighth and Fourteenth Amendmentxkett v. Ohio,
438 U.S. 586, 604, 98 S. Ct. 2954, 2968 (1978) (holding that “the Eighth and
Fourteenth Amendments require that the sentencer, in all but the rarest kind
capital case, not be precluded from considering, as a mitigating factor, any aspect
of a defendant’s character or record and any of the circumstances of the offense
that the defendant proffers as a basis for a sentence less than death” (emphasis and
footnote omitted)).

One of the primary factors that any sentencing body must consider is the
need for incapacitation of the defendant in order to protect the pHae, e.g.18
U.S.C. 83553(a)(2)(c) (stating that one of the primary needs of a sergd¢ace i
“protect the public from further crimes of the defendant”). In this case, the
resentencing jury was undoubtedly interested in incapacitating Bates because it

asked if it could impose a life sentence instead of the death penalty, indicating that
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somejurors wanted to incapacitate Bates, without the possibility of parole, for
longer than the 12 years remaining on the/@arsto-life sentence that Bates

would have received if the jury had voted against death. Admittedly, guaranteed
life without parolewas not an option even if Bates’s other sentences were
considered because it appears that under Florida’s previous system of parole, Bates
would have been eligible for review for parole, at an absolute minimum, 12 years
after the end of his sentence for the first degree murder convittidowever,

given the jury’s question, we do not see any limiting principleoickettthat

would render it inapplicable. Indeed, the fact that Bates would be, at a minimum,
incarcerated for an additional 12 years following his sentence for first degree
murder, bringing total incarceration if the jury voted against death to at least

another 24 years, is a “mitigating factor . . . that the defendant proffer[ed] as a

1 To understand Bates’s argument, it is critical to understand the options presethiegLiry.
The jury was given two choices: vote for death or for a term of life with theljildgsf parole
after 25 years. Bates had already served 13 years in pisthe giry believed it had a choice
between death or a life sentence with the possibility that Bates would be afrée as few as
12 years. The actual consequences of the jury’s vote were quite diffBetas had been
convicted of three other crimes, leading to two additional life sentences angearléentence,
all to run consecutively. As the Majority explains, each of these sentended tagrpossibility
of parole. For each of the two life sentences, Bates would serve a minimwe yédrs, and
for the 15-year sentence, he would serve at least an additional two yearsl, thas¢sother
sentences guaranteed that Bates would spend, at the very least, an additioa it2pyeson
without eligibility for parole, on top of whateverrgence the capital sentencing jury selected.
Thus, while the jury believed that if it did not vote for death, Bates might be free gai2 in
reality, if the jury did not vote for death, Bates could not have been paroled for 4gestrs.
In other words, a vote for life would have left Bates incapacitated for at leiast &% long as the
jury believed.

Misinformed as it waghe jury’s vote for death was still fairly close39 It seems reasonable to
infer that some jurors who did not believe that 12 years of incapacitation was enohghawg
believed that 24 years was.
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basis for a sentence less than deatlntkett 438 U.Sat 604, 98 S. Ct. at 2964. It
Is clear from the jurors’ question that incapacitation was important to them, but on
this critical issue, the jury was kept in the d&rk.

We recognize tha&immons v. South Carolimaade a jury instruction on
parole ineligpbility mandatory only in a context where lifetime ineligibility was at
Issue, only in the context of rebutting aggravating evidence, and only where the
jury itself had a life without parole option. 512 U.S. 154, 175, 114 S. Ct. 2187,
2200 (1994) (O’Conmm J., concurring) (holding that when the state raised the
specter of a defendant’s future dangerousness, the court violated his due process
rights by refusing to instruct the jury that, as an alternative to a capital sentence,
the sentence of life imprisment included absolutely no possibility of parole).
Simmonglid not, however, either foreclose or explicitly extend that mandatory
instruction to eligibility for parole for a term of years rather than for a term of life
or to sentences rendered for otbenvictions not before the juryd.
SubsequentlyRamdass v. Angelomeld that the instruction on ineligibility for
parole is only required when ineligibility is established with certainty as a matter of
state law. 530 U.S. 156, 166, 120 S. Ct. 22120 (2000). Thufikamdassilso

does not foreclose applying the rule fr@&mmonsn a case like this, where there

12 Quite apart from the constitutional question preed here, it also seems to me that when we
ask jurors to make morally difficult lifanddeath decisions, we ought to fully inform them of
theactualconsequences of their choices.
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IS certainty under state law that Bates would be ineligible for parole, at a bare

minimum, for a term of 12 additional years following the term served for the first

degree murder. Nor doEamdasg$oreclose application dfocketts rule that

relevant mitigating evidence cannot be kept from a capital sentencing jury. Indeed,

the plurality inRamdasgermitted Virginia to insist on certainty before instructing

the jury on ineligibility for parole precisely because of how relevant ineligibility

for parole is to a sentencing jurid. at 186-81, 120 S. Ct. at 21228
Furthermorel.ocketts rule that defendants are entitled to present evidence

that may tend to prove to a jury that they deserve a sentence less than death may be

sufficiently clear to control this case, even under deferential AEDPA review of

state court decisionsSee Paneity. Quarterman551 U.S. 930, 953, 127 S. Ct.

2842, 2858 (2007) (“AEDPA does not require state and federal courts to wait for

some nearly identical factual pattern before a legal rule must be applied. Nor does

AEDPA prohibit a federal court from finding an application of a principle

unreasonable when it involves a set of facts different from those of the case in

13 Further, 1 do not agree that this Court’s decisioBdoker v. Secraty, Florida Department of
Corrections 684 F.3d 1121, 1126 (11th Cir. 2012), forecloses Bates’s claim. In that case, which
presented itself upon habeas review, we found that even if the Florida Suprems Court’
resolution of the claim “clearly violatesehpirit of . . . Simmonsthat does not mean that it
constitutes an unreasonable application of clearly established federahli@bv thus far has only
addressed jury instructions in the circumstance of statutory parole inelgibBiooker 684

F.3d at 1126 (internal quotation marks omitted). At mBsgkersays that violating the spirit of
Simmonsgs not contrary to clearly established law. To be clear, | believétimmhonsand
Ramdasslo not foreclose relief on this claim, and that relief {goguted by the Supreme
Court’s decision iLockettandMills, but I ultimately conclude that, given AEDPA deference,
the Florida Supreme Court’s adjudication falls short of violating clearlplestad federal law
of the Supreme Court.
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which the principle was announced. The statute recognizes, to the contrary, that
even a general standard may be applied in an unreasonable manner.” (internal
citations omitted)). Thus, according to the Supreme Court’s holdiRgnett| the
evidentiary rules announcedliockettandMills need not specifically address the
instant factual scenario in order to be applied to grant habeas relief.

| think it likely, given the highly relevant nature of incapacitation to jurors
when deciding whether to impose a capital sentence, that the Supreme Court would
conclude that due process requires including such relevant mitigation evidence in a
capital sentencing. Moreover, the trial court here, unlike the state trial court in
Ramdassgould have, without “conjecture and speculatiddates 750 So. 2d at
11, told the jurors of the 12 years of guaranteed incapacitation that Bates would
have to serve in addition to what they imposed for the murder convittioh.
Ramdass530 U.S. at 167, 120 S. Ct. at 2120 (holding tHaiamonsnstruction
was not warranted because defendant’s third conviction under Virginia’s three
strike rule was not final under Virginia law at the time the jury considered the
murder sentence)Thus, | find the Florida Supreme Court’s reasons for refusing to

permit the jury instruction unpersuasive.

4 We do recognizehowever, that while Bates’s counsel asked the resentencing judge for an
instruction regarding his two additional life sentences and his 15-year serntebeeserved
consecutively, the only absolutely definitive period of incarceration, under Flowdcs the

time, appears to be 12 years to run consecutively to Bates’s punishment for fiest megder.
The trial judge, when confronted with either counsel’s request or the jury’ sosidngeuestion,
could have explained this to the jury.
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Nevertheless, a competing principle announced by the Supreme Court in
California v. Ramogsthat state courts are entitled to deference in determining what
evidence may go before a sentencing jury, combined with AEDPA’s deferential
standard of review, precludes us from applywhitis andLockettto this case.
Ramos463 U.S. 992, 1001, 103 S. Ct. 3446, 3453 (1983) (stating that it is
ordinarily proper to “defer[] to the State’s choice of substantive factors releva
the penalty determination”). The Supreme Court further reiteratednmdasshat
“States are entitled to some latitude [as] the admissibility of evidence at capital
sentencing . . . remains . . . an issue left to the StaRaridass530 U.S. all69,

120 S. Ct. at 21223. Even thd&kamdasslissent recognizes the discretion
typically afforded to state supreme courts: “This is not to say . . . that the
Constitution compels States to tell the jury every single piece of information that
may be relevat to its deliberations. Indeed, @alifornia v. Ramoswe held it
ordinarily proper to defer to the State’s choice of substantive factors releviaat to t
penalty determination.’ld. at 19495, 120 S. Ct. at 2135 (Stevens, J., dissenting).

Thereforedespite the Supreme Court’s holdingPanettithat “AEDPA
does not require state and federal courts to wait for some nearly identical factual
pattern before a legal rule must be applied,” 551 U.S. at 953, 127 S. Ct. at 2858, |
conclude that Supreme Cosremphasis on the deference afforded to state courts’

evidentiary rulings under AEDPA, in light of the ambiguity in the law created by
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Simmon&andRamdassprecludes us from granting Bates habeas on this claim.

This highlights a troubling consequenceA&DPA case law: where a precedent
cannot obviously be extended to the case we have before us, and where the
Supreme Court has spoken in a tangentially related way to the situation at issue
without explicitly covering it, we figuratively throw up our handspeat the

refrain that AEDPA requires deference to state courts, and deny habeas relief. To
be clear, | believe that the Florida Supreme Court’s determination on this issue was
contrary to the rule articulated iockettand reiterated iMills, but that the more
recent precedent iBimmonsandRamdassalthough distinguishable, generates
sufficient ambiguity as to preclude relief in an AEDPA context unless or until the
Supreme Court tells us otherwise. For these reasons alone, | concur in affirming

thedistrict court’s decision denying Bates habeas relief.
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