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[DO NOTPUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No.13-11893

D.C. Docket No1:10-cv-00773JOF

DR. JEANNIE BLOM
Plaintiff-Appellant
versus

WELLSTAR HEALTH SYSTEM, INC.,
DR. RICHARD HART,

Defendang-Appelless,

Appeal from the United States District Court
for theNorthernDistrict of Georgia

(March 27, 2014)
BeforePRYOR andVIARTIN, Circuit Judges, and GOLDDistrict Judge.

PER CURIAM

" Honorable Alan Stephe®old, United States District Judge for the SouthBrstrict of Florida,
sitting by designation.
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Dr. Jeannie Blom appeals tbsstrict courts grant of summary judgment in
favor of her former employaWNellStarHealth System, IncSpecifically, she
challenges the district court’s rulisgn her claims of gender discrimination and
quid pro quo sexual harassment under Titledftthe Civil Rights Act of 1964,

42 U.S.C. §82000e2, and retaliation under the Family Medical Leave Ga¥LA),
29 U.S.C. § 2615(a)After careful review and with the benefit of oral argument
we affirm.
l.
A. FACTUAL BACKGROUND

Blom was hired by WellStar pursuant to an employment agreem2000.
Sheserved a¥VellStar's Medical Director of the ColibospitalRehabilitation
Unit. The employmentontractprovided that WellStar could terminate the
agreement at anyntie without cause.

Hospital rehabilitation medicine is one of the most regulated and audited
areas of medicine. Weli& had concerns abothireeaspects of Blom’s billing
practices (1) insufficient documentation of procedures; (2) coding above national
benchmarks, which means her billing showed she was performing more time
consuming and expensive procedures more often than other physicians in her
practice area across the country; and (3) billing through her own provider number

when she was using anothgysician to cover her. WellStar was particularly
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concerned about Blom’s practice of coding above national benchmarks bcause
believedthatincreasedhe likelihood of @aime-consuming and expensive
Medicare audit

As to thefirst issue—inadequate @cumentatiorof services provided-in
2006Blom failed a random coding audit. She then worked with various WellStar
employees to improve her coding accuracy and documentation. She later received
a very high audit score of 96% . here are emails showingestvas very
cooperative and receptive to feedbackhis areaand worked hard to improye
which WellStar does not dispute

On the second isstecoding abovenationalbenchmarks-the record shows
that Blomwas resistant to chang®uring Blom’s employmentvith WellStar,
David Anderson wathe Executive Vice President for Human Resources and Chief
Compliance Officeand oneof the decision makers f@lom’s termination He
testified thaBlom was consistently discussed at quarterly compliance meetings
because her billing percentages for hogist services werabovenational
benchmarks.The emaildetween the parties that addrédss issue showhat in
comparison to her response to impng heraudit scoresBlom was less receptive
to changeand even defensive. middleand late2007 there was a meeting and
correspondence about her national benchmark compaasarisch time WellStar

insistedthat she change her practices or facenit@ation. This correspondence
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also shows continuing problems with the third issue, Blgréstice otilling
under her own provider number whelme was away amather physiciansvere
providing services to her patients

Around this same tim&lom was also the primary care giver for several ill
family members.Blom claimedwellStar interfered with her ability to care for
these family memberdn support of this claim, she offengrcorrespondence with
WellStar about coverage issues, including lefter in whichsheclaims shéhad
arranged for coverag® that she could beith her father during a surgebytwas
still called to attend tonattersat thehospital

In February 2008, just befoBdom’s termination, WellStar's compliance
hotline received an anonymous complaint that Blom was not fulfilling her duties
and was falsifying documentatignoth serious allegations of Medicare fraud
WellStar investigated the complaint and ultimately concluded that the allegations
were unfoundetbecause it codlnot tie any fraudulent coding billing to any
specific patients and Blom denied any wrongdoiktpwever, the investigation
revealed ther serious concerns abd@lom’s peformance as Medical Director,
includingthat:

. she did not typicayl come in during day time hoyrs

. when she came ishestayedon the unit an average of twothree

hours angpentmost of that time in her office
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shewasoften not present during the discharge procaifisoughthe
discharge summary requiradaceto-face patient encounter on the

day of discharge

she sometimes canme at midnight and watea progress note for the
current day and orfer the next day, and then dmbt come back the

next day

she“poppedin” on patients butvas rarelyperformng exans,

although she often documentaial exam on every patient

ordersshe wrotdate in the evening caused the nurses to wake patients
up, transfuse at night, etc., interrupting the nurseamal routine

shedid not always meet witherentire team on tea conference day
sheoften arrivedoneto threehours late for team confererscand two

of thefour team conferencescheduled in January did not occur;
whenshewas late or cancelled team conferentesfectedthe work

of the therapists amngbcial workers because they coualat schedule
therapy during that time;

staff seemed dejected and resigned, and some fearful about answering
guestionsand

taken together, these matteassed serious concerns about Wieet

herbilling and documentation wesgppropriate.
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Bruce Harrison, WellStar's Senior Vice President of Physician Serarckbthe
other decision maker in this case, communicated some of these condg&lors to
by letterin February 2008.

During he employment with WellStaBlom had an affair with a senior
WellStar employee, Dr. Richard Hart. The affair ended in 2006 about two years
before Blom was fired. When the affair started, Hart WadiStar's Medical
Directorfor the Physicians Group. That position involved being the point person
for physicians in or joining the WellStar group. While he was in that positeon, h
and Blom began having lunch because she was having problems working with the
directors of rehabilation at WellStar’'s other hospital&8lom claims that during
the affairHarttold her that he was protecting her from people who sought to harm
her career and that she would experience difficulties at WellStar without his
protection.

In 2004Hart was apointed to be Medical Director at WellStar’'s Douglas
and Paulding Hospitals. As a resulgrh 2004 forwardhe did not have medical
director responsibilities at Cobb Hospwahere Blom worked.

Neither Blom nor Hart disclosed their affair to anyone at WellStar. Prior to
the decision to terminate Blom’s employment contrdetision makerénderson

and Harrisordid not know about the affair.
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Blom claims, relying on her own affidavit, that in March 2008, aboeat t
weeks before she was terminated, Hart began calling her although they had not
spoken for almost two yearShe testifiedo a number of specific statements that
Hart made about how she was being discriminatorily treated based on her gender
and setup © be fired because the men at WellStar were jealous of her success.
Blom further testifiedhatHart said he could help her, but that he et
together” with her first. Based on their communications during their affair, Blom
interpreted this phrasesHart asking hefor physical intimacyn exchange for his
help.

WellStar contends thaftar the hotline investigation, Anderson concluded
that Blom was a compliance risk atindit she had failed to conduct herself in a
manner consistent with WellStar’s eqatiors for a medical directorBased on
these conclusions, he recommedthat WellStaterminateBlom’s employment
contract. Harrison followed Anderson’s advice and terminated Blom’s
employment agreement without cause on March 19, 2008.

B. PROCEDURAL HISTORY

Blom filed suit against WellStar and Harthharch2010. After discovery,

Hart filed for summary judgment, which Blom did not contest. WellStar also
moved for summary judgment and the district court granted judgment to WellStar

on all counts. Blonmow appealghe district court’s order as to three of her



Case: 13-11893 Date Filed: 03/27/2014  Page: 8 of 17

original claimsagainst WellStar: (1) Title VII gender discrimination for her
termination; (2) ret@tion under FMLA and (3) quid pro quo sexual harassment.
Il.

We reviewde novathe district ourt’s grant of summary judgmengkop v.

City of Atlanta, 485 F.3d 1130, 1136 (11th Cir. 2008ummary judment is

appropriate only when “there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of laweéd. R. Civ. P. 56(a)ln
making this determination, we view the evidence and all factual inferences in the
light most favorable to the nemoving party. Skop 485 F.3d at 1136.

“The district court’s evidentiary rulings are reviewed for abuse of disore
and will be reversed onlyan erroneous ruling resulted smbstantial prejudicé.

Cynerqy, LLC v. First Am. Title Ins. Cp706 F.3d 1321, 1326 (11th Cir. 2013)

(internal quotation marks omitted)This Court will affirm such rulingainlessthe
district court has made a clear error of judgnwrtasapplied an incorrect legal
standard.”ld. (internal quotation marks omitted).
1.
A. TITLE VII GENDERDISCRIMINATION
Blom appeals the grant of summary judgment for Wal®n her Title VII
gender discrimination claim, arguitigat she sufficiently rebutted each of

WellStar’s proffered reasons for her terminateoml demonstrated a material



Case: 13-11893 Date Filed: 03/27/2014  Page: 9 of 17

dispute of fact as to whether she was the victim of intentional discriminafita
VII prohibits employment discrimination on the basisex. See42 U.S.C. §
2000e2(a). In cases involving circumstantial eviderafediscriminationwe apply

the burdershifting framework of McDonnell Douglas Corp. v. Gredfl U.S.

792,93 S. Ct. 181{1973). UnderMcDonnell Douglas plaintiff must irst

establish a prima facie case of discriminatidfulland v. Gee677 F.3d 1047,

1055 (11th Cir2012. Thenthe burden shifts to the employer to articulate a
legitimate, nondiscriminatory reason for its actiofts.

If the employer identifies a legitimate, nondiscriminatory reason for its
decision, the burden shifts back to the plaintiff to demonstrate that the proffered
reason was not the true reason for the employment decisioihe plaintiff
“cannot recast the reason but must meet it head on and rehlat fuotation
marks omitted). At this stage, the plaintiff's burden of rebutting the employer’s
proffered reasons also merges with the plaintifftsnate burden of persuadirige
finder of factthat she has been the victohintentional discriminationld. at
1056. Thedispositive issuén this casas thisfinal step—whether Blom
adequately rebutted each of WeaH8s reaons for her terminatioandpresented
sufficient evidence that would allow a reasonable jugoti@ludeWellStar was

motivated bydiscrimination Id.
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WellStar relied on three legitimate nondiscriminatory bases for Blom'’s
termination (1) concerns aboulom’s coding; (2)erformance issues that came
to light during the hotline investigatipand (3)concerns thaBlom was a
compliance risk and behaved in ways that were inconsistent with &medical
director Blom must rebut each of the reasons to survive a motion for summary

judgment. Chapman v. Al Transp., 229 F.3d 1012, 1037 (11th Cir. 2000) (en

banc).

Blom’s main argument is that WellStar’s reasons for her termination and the
testimony of WellStar employees about these reasansontradicted by
WellStar's own documents. Based on tBiBm claims the district@urt
improperly mae credibility determinations and failed to view the evidendkan
light most favorable ther. Our review of the record does not support this claim
Although Blomarguablyhas identified some conflicts and inconsistencies, they do
not relate tdNellStar's main concernsNeither does she point smy significant
evidence of gender bias to allow an inference that discrimination was the true
motivation for WellStar’s actions.

First, Blom fails to present evidence that Wgtdr's concerns about her
coding practices were pretextudh discussing thiseason for hetermination,
Blom focuses almost entirely on her audit scores. cButspondence between the

parties shows that/ellStar was not concerned wiBlom’s audit scores. It was

10
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her codingabovenational benchmarkhat was WellStar’s focusThis
correspondence also demonstrates that Blom knew abou$t#allconcerns but
felt her billing practices were valid and she resisteahging them.

In rebuttalBlom argues that an inference of pretext can be drawn from the
fact thatWellStardeparted from its usual practice of deferring to its coding and
complianceexperts, who had recommended conducting an external peer review of

Blom’s billing. SeeHurlbert v. St. Mary’s Hedt Care Sys.Inc., 439 F.3d 1286,

1299 (11th Cir. 2006) [A]n employer’s deviation from its own standard
procedures may serve as evidence of prg}&xt However, the record does not
reflect that WellStar had a usual practice of deferring to its cakpgrtsor
conducting external peer revielwsforemaking personnel decisions. It only
shows that Anderson testified that his coding staff would know the answers to
technical questions that he could not answer, such as the criteria for being
identified ascoding above national benchmarks. The fact that WellStar did not
have a usual practice in a situation like Blom’s is further demonstrated by the fact
that she was the only physician regularly discussed and finally terminated for
compliancerelated issues during Anderson’s tenure at WallSta

While Blom’s failure to rebut WellStar’'s concerns about her national
benchmark comparisons is sufficient alone to support judgment in favor of

WellStar, Blom also fails to rebut WellStartoncernghat came to light aftehe

11
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hotline investigatiort Although there was no ultimate finding of wrongdoititg
investigation, which included interviews wisixteenmembersf Blom'’s
departmentraisedserious concerns abduerperformance abedical Director
Rather than directly address these concerns, Blom argues that a jury could
draw inferences from Harrison’s February 2008 letteent right before her
termination—that would allow them teonclude that Wellar was not genuinely
concerned about the hotlisemplaintinvestigation. She argue first that the fact
that Harrison attached a new employment contract for her to sign, even after the
investigation was mostly complete, suggested that he wagnainely
concerned. Second, sh argues that Harrison’s letter says he would raise “any
additional concerns” that come out of the investigation with her at a laterdste,
never did.
In contrast to Blom’s view, our review of the record indicatesHiaatison
was genuinely concerned about the investigatigarrison’sletter voices

unambiguousoncern when he statéswant to take this opportunity to ensure

! Because we conclude Blom failed to rebut WellStar’s first two reasons fegrh@nation, we

do not consideYVellStar’sthird proffered rationale for its decisio®eeChapman229 F.3d at
1037.

2 Blom also argues that a reasble jury could find pretextecause Anderson testified that none

of his concerns were violations of Blom’s contra€his argumendistortsthe nature of the
parties’ employment contract. Although the contract did set forth some sp#cifitons in
which the contract may be terminated for catsach as revocation of the physician’s medical
license—it also permitted either party, without cause, to terminate witie8@ noticeas was
done here.

12
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that there is no uncertainty related to various issues which have recently arisen
related to your services provided to the inpatients of the Cobb Hospital Rehab
Unit.” The letter als@choes some of the problems raibgdhe hotlinecomplaint
investigation, including concerns about Blom’s hours and attendance at team
conference meetings.

Neither does the record suppBtom’s characterization of the letter as
offering her a nevemploymentontract. he letter says: “it has come to my
attention that you have not executed the Amended and Restated Physician Services
Agreement and Medical Director letter agreement which were provided to you last
year.” In asking her to sign and return the last contract on file, Harrison’s letter
was not inviting Blom textend her employment with WellStar, but rather
addressing hdmilure to sign and returtine contractfrom last year

The record also contradicts Blom’s other claimed infererdarrison’s
failure to raise “any additional concemkich may arise from the investigation
WellStarterminatedBlom’s contracless tha three weekafter Harrison’s letter
during which time WellStar did raise its concerns with Blom by meeting with her
to discuss the hotline investigation and informing her of her termination.

Blom alsofails to presensufficientevidence that would allow a jury to find
that she was the victim of discriminatio@n this point Blom offerghe following

evidence: (1WellStardid not terminate or discipline number ofmale physicians

13
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who alsofailed audits; and (2) Hart's statemetdsher provided evidence of
WellStar’'s gender bias

First, as to the comparator evidence, Blom argues the disitidtezred in
concluding thaherproffered male comparators were not similarly situated
rejecting Blom’s thirteen male comparators, the district court found “there is no
evidence in the record that they also had problems with national benchmarks, that
thdr supervisors found them to be uncooperative, or that a complaint had been
made against them to the compliance hotline.”

The fact that Blom had additional areas of friction with WellStar and was
not just fired for coding issues makes these other physicians, who we only know

aremale and failed audits, inappropriate comparat&isux v. City of Atlanta

520 F.3d 1269, 1280L{th Cir.2008)(“The quantily and quality of the

comparator’'s misconduct mus¢ nearly identical to prevent couftsm secone
guessing employerséasonable decisions acdnfusing apples with oranges.”
(internal alterations and quotation marks omitted)so, Blom’s comparator
evidenceyet agairfocuses on audit results, not national benchmark comparisons.
As a result, even putting aside Blom’s cooperationgartbrmance issues, her
comparators are inadequate because she did not offer evidence of male doctors

who were not fired despite coding above natidrelchmark.

14
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SecondBlom argues that the districbgrtfailed to consider evidence of
WellStar’'s gender bias by improperly excluding Hastatements, which Blom
offered through her owaffidavit. Blom argues Hart’'statements are admissible
as nonhearsay under Federal Rule of Evidence 801 as a statement “offered against
an opposing partyand “was made by the party’s agent or employee on a matter
within the scope of that relationship and while it existdéed. R. Evid.

801(d)(2)(D);see alsMiles v. M.N.C. Corp. 750 F.2d 867, 87445 (11th Cir.

1985)(finding statement made by employee with influence over employment
decisions was admissible under Rule 801(d)(2)(D))e district cou rejected this
argumenbecause there was necord evidence showing Hart’s “position was of
such rank or importance or that he was so involved with the decisionmaking
process fofBlom’s] termination that any comment by him could be considered the
admission of a party opponent.”

We find no abuse of discretion the district court’s finding Although in
some situationanemployee mayestify about statements made by his supervisor
regarding company policy toward a protected group of emploéa®,'s attempt
to rely on the doublbearsay statements in her affidavit fails because there is no
evidence that Hart was her supervisor or had authority to speak for WellStar on

personnel matters. Zaben v. Air Products & Chemicals1®?@ F.3d 1453, 156

57 (11th Cir. 1997) At the time of hisallegedstatementd;art wasthe Medical

15
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Director attwo hospitas where Blom did not work. Blom also admittézky had

not spoken in nearly two years. In her deposition Blom testified onlglieat
“would assume” the decisiamakers were interacting with HaiBecause of her
failure to offer evidence that Hart was her supervisor or that he had authority to
speak for WellStar on personnel matters related to her, we see no error in the
district court’s rulir.

Because we conclude that Blom has failed to present evidence that would
allow a jury to conclude that WellStar’s reasons for her termination were
pretextualor motivated by gender bias, we affirm the grant of summary judgment
onher Title VII gendediscrimination claim.

B. FMLA RETALIATION

Blom also claims the district court erred in granting judgment for WellStar
onherFMLA retaliation claim, relying on the same arguments and evidence of
pretext that she presented in defense of her Titlg&fide discrimination claim.

We similarly conclude that she has failed tbuteand show pretext as to
WellStar’s proffered reasons for her termination, and therefore atffiengrant of
summary judgment otis claim.
C. Quid Pro Quo Sexual Harassment
Lastly, Blom challenges the districbart’s finding that she did not establish

causation for her quid pro quo sexual harassment clBaosause Blom has not

16
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established a material dispute of fact as to whethentreihersupervisor or a
decisionmakerwho couldinfluence her emplgment,she has not shown a
sufficient causal link between Hart’'s conduct and WellStar’s termination decision

to create a jury questiorSeeFrederick v. Sprint/United Mgmt. Co., 246 F.3d

1305, 1312 (11th Cir. 2001affirming grant of summary judgment where
Frederick failed to present sufficient evidence to establish any causal link between
the adverse tangible employment acttwe suffered and the alleged harassiment
We therefore affirnthe grant of judgment for WellStar @tom’s quid pro quo
sexual harassment claim.
1.

For thesereasonsthe district court’s order IBFFIRMED.
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