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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1312044

D.C. DocketNo. 1:11-cr-20613JLK-5

UNITED STATES OF AMERICA,
Plaintiff-Appellee,
versus
URI AMMAR,

DefendantAppellant.

Appeal from the United States District Court
for the Southern District of Florida

(November 29, 2016
BeforeWILSON, JULIE CARNES, andEBEL,” Circuit Judges.

WILSON, Circuit Judge

" Honorable David M. Ebel, United States Circuit Judge for the Tenth Circuit, $iting
designation.
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Uri Ammar appeals his convictions and total sentence of life imprisonment
after a jury found him guilty of robbery, conspiracy to commit robbery, and using
or carrying a firearm in relation to a crime of violence. Ampmartendghatthe
district court erredby failing to dismiss his indictmemursuant tahe Speedy Trial
Act, 18 U.S.C88 31613174 Giventhe Supreme Court’s controlling decision
Zednerv. United Stateb47 U.S. 489, 126 S. Ct. 1976 (20068¢ agree and
concludethat, in granting a ongrear continuance, the district court failed to
comply with the Speedy Trial ActAccordingly,the indictment must be
dismissed We reverse and remand for the district court to consider whiiner
dismissal should be with or without prejudice.

l. THE SPEEDY TRIAL ACT

The Sixth Amendmerrovidesthat “[ijn all criminal prosecutions, the
accused shall enjoy the riglat & speedy . . . trial.” U.S.d@st. amend. VITo
strengtherthis constitutimal mandate, Congress passed the Speedy Trial Act. The
Act provides that the trial of any defendant who pleads not guilty must begin
within 70 days oeitherthe filing of the indictment or the date the defendant first
appears before a judicial officeraoswer the charges, whichever occurs |afse
18 U.S.C. 8 3161(c)(1). Hdefendant is not tried within thaindow oftime, then

thedistrict court must grant the defendant’s motion to dismiss the indictrBeset
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id. 8 31626)(2). However,the 7Gday time period may be tollddr certain
statutorily enumerateasons

Relevant hereadistrict court may grant eontinuance of the trial datehen
the “ends of justice” support the continuan&ee id8 3161(h)(7)(A). To do so,
the distict court mustonsidercertain factors, such aghether the failure to grant
the continuance would “result in a miscarriage of justice 8 3161(h){7)(B)(i);
whether due to the nature of the case (or other factors), the case is too complex to
reasonably expect adequate preparation withilspgeedy TriaAct’'s time limits,
id. §3161(h)7)(B)(ii); or whether a refusal to continue the caserild deny the
defendant “reasonable time to obtain counsel,” or would unreasonably deny either
party time for‘effective preparatioyi id. 8 3161(h)7)(B)(iv).

After considering these statutory factors, the district dsugquired to
“sef]] forth, in the record of the case, either orally or in writing, its reasons for
finding that the ends of justice served by the granting of [a] continuance outweigh
the best interests of the public and the defendant in a speedy laic8.”
3161(h)(7)(A). Considering tts provision theSupremeCourtfoundin Zedner
that“the Act requires express findinand “without onthe-record findings, there

can be no exclusion” of time past theddy requiremenecause the Speedy Trial

! The Speedy Trial Act specifically lists seven separate periods of delayaidtem
excluded from the 70-day requiremefeel8 U.S.C. § 3161(h). Only the seventh, the calth-
“endsof justice” continuance, is at issue in this case.

3
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Act, with “procedural strictness,” “demands-thre-record [end=f-justice]
findings.” 547U.S. at 56—07, 509,126 S. Ct. at 1989, 99.

Moreover, a defendant’s agreememtvaive the protections of the Act
cannot, by itself, justifjan endsof-justice continuance because the public interest
in a speedy trial is also protected by the AGee idat 50001, 126 S. Ct. at 1985
(finding that adefendant cannot simply waive or “opt out of the”sctUnited
States v. Mathurin690 F.3dL236, 122 (11th Cir. 2012) The best interests of the
parties—and everihose ofthe court—cannot alone justify deviation from the Act’'s
requirementsabsent the determination that those interests outweigh the public
interest. “[T] he Act was designed withepublic interest firmly in mind,” and
“there are many cases . . . in which the prosecution, the defense, and the court
would all be happy to opt out of the Act, to the detriment of the public interest.”
Zedner 547 U.Sat 50-2, 126 S. Ct. at 1%8-8.

Accordingly, Zednereld that agreement by the partesinot be the only

basisfor granting a continuanceA finding that a continuance is justified solely

2 TheZednerCourt, interpreting an older version of the Act, refers to the pertinent
section as 8§ 3161(h)(8). In a 2008 amendment, this section was redesignated asub)(z). P
No. 110-406 § 13(3) (2008). The text of the statutory section did not change.

% Tobe clear, a defendant cannot waive the Act’s timeliness requirements. Thoe distri
court bears the burden of making endgusticefindings and placing them on the record
irrespective of the defendant’s agreement to a d&d&g Zedneb47 U.S. at 50607, 126 S. Ct.
at 1988-89. However, a defendant may waive his or her rigignassalf the indictment
premised on a violation of the Act by failing to move for dismissal prior to tHagl8 U.S.C. §
3162(a)(2). Here, Ammar timely moved for dismissal based on the Speedy dnablation.
Thus, the waiver provision does not apply.
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because the parties agreed to it is not a properardstice finding. The district
court must makéon-the-record findings that the ends of justice served by granting
the continuance outweiflhe defendant’sand the public’snterests in a speedy
trial. See idat 49899, 126 S. Ct. at 1984

The Actdoes not stipulateshen thedistrict court must make these findings
that is,whether the findings must be made contemporaneously witirdinéing of
an endsof-justicecontinuance.Sedd. at 506-07, 126 S. Ct. at 1989 (“Although
the Act is clear that the findings must be madenlf in the judge’s mind, before
granting the continuance .the Act is ambiguous on precisely when those
findings must beetforth, in the record of the casgqalterations adopted and
internal quotation marks omitted)However, theZednerCourtopined that arial
courtshouldput its findings regarding an end§justice continuance on the record
at leastby the timait rules on the defendant’s motion to dismiss for a speedy trial
violation. Id. at 507& n.7, 126 S. Ct. at989 & n.7(noting that the “best practice”
is for the court to state the reasaitaultaneouslyvhen granting the continuance).
Thus, we look to see whether thstdct court considexdtherelevantfactors and
placed itsendsof-justice finding on the recoravhenit continued Ammar’srial
beyond theéAct's 70-day timeframe, or, at the latest, by the titnmeiled on

Ammar’smotion to dismiss for a speedy trial violation.
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[1.  BACKGROUND

In this case, the clock for the-day calculation began on September 1,
2011, wherafederal grand jury returned an indictment against Ammar and four
othersfor their involvement in the armed robbery dalting of a Brink’s money
courier® Ammar pleaded not guilty, and a magistrate judge ordered Ammar
detained pending trial. Subsequgndn September 13, 2011, tdestrict court
held a scheduling conferenagth Ammar, his codefendants, and the government
to discuss the trial date. The same day, the court entered an order scheduling trial
to beginOctober 9, 2012.

Ammar then appealed the magistrate judge’s detention @a@ending
that the district court had set an extended trial date over his objection and that
detention pending a trial set for more thayear from the date of the indictment
violated his due mcess and speedy trial rights. However, the district court denied
the appeal on December 1, 2011. Over a year after the original indictment, on
September 17, 2012, a federal grand jury returned acfmumt superseding

indictment against Ammar Ammar noved to dismiss the indictment pursuant to

* Ammar appeared before the court on the charges contained in the complaint &efore h
was first indicted. Accordingly, the indictment dattie-later of the twe-is the point at which
the 70-day period began to ru8eel8 U.S.C. § 3161(c)(1).

® The superseding indictment rearranged Ammar’s charges, splitting \batriginally
styled as one count into two separate counts. Therefore, the “superseding indicf@sgnot
reset the speeédyial timetable.” See United States v. Joné®1 F.3d 1247, 1254 (11th Cir.
2010).
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the Speedy Trial Acwhich the government opposed@he district court
considered the matter at alendar call on October 4, 2012 fté hearingfrom
both partiesthe courtdenied Ammar’s motioduring the cadndar call
On the first day of triglAmmar again raised his motion to dismiss pursuant
to the Speedy Trial Act. The court denied the motion and the case proceeded to
trial. At the conclusion of the trial, the jury returned a verdict of guilty &srée
counts and not guilty as to one count. Thereatfter, the district court sentenced
Ammar to life imprisonment. Ammar timely appealed, raising issues regarding the
timeliness of trial, his conviction, and sentencing. We address only his claim
under tke Speedy Trial Adbecause wénd thatthis threshold issue is dispositive.
Wereviewde novothe denial of Ammar’s motion to dismiss based on a
violation of theSpeedy Trial Act, and any factual determinations by the district
court with regard t@xcludable time receive clear error revieBee United States
v.Harris, 376 F.3d 1282, 1286 (11th Cir. 2004). We must determirether any
time betweenrAmmar’s indictment on September 1, 20&athdthe start of
Ammar’s trial onOctober9, 2012 can besxcluded, bringing Ammar’s trial within
the Act’s 70day requirement. Crucial to this inquiry is whether the district court
weighed the relevant interests andde the necessaeyndsof-justicefindingson
the record SeeZedner547U.S. at 507, 509,26 S. Ct. at 1989, 1990These

findings may be oral or writtenThereforewe look to both the conversations at
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the hearing®efore the district coudandto written parts of the record-ere, the
parties point tawo dates in the record: the Septembet26cheduling hearing and
ordersetting the trial datand theOctober 2012 calendar caknying Ammar’s
motion to dismiss We describdothinstance before turning to our analysis.

A. September 2011 Scheduling Hearing and Order

On September 13, 2011, the district court heard from the parties at a
scheduling conference and then, on the sameetidgred its order scheduling tria
for a year later At the hearing,lte governmeninformed the courthatAmmar
and his cedefendants werehargedwith crimes for which they could face the
death penaltyandthe Department of Justice (DQ4duld need between five
months and one ye&w determine whether to setiat option The DOJ’s death
penalty proceswcluded a step in whictine defendastcoud present mitigating
factors. Some cedefendantshereforeequested a lengthy continuance to afford
them time to prepare suclpeesentation.Concurring with these defendants’
request for a delayed trial dateetgovernmentequested a trial date ogear out.

In contrastAmmar stated that he did not believe the government would seek
the death penalty againgim. For this reasorhebelieved he could be ready to
make his presentation within thirty days. In additidammaropposed a lengthy
continuance because he remained in custody andiskréct court had not granted

his request for bondAs such Ammarwas unwilling to agree to the lengthy
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continuance sought by some of hisdefendants. Instead, he asked for a
December 2011 trial dater in the alternative, that thaistrict court review the
magistrate judge’decision regarding pretrial detention.

After the hearing,tedistrict courtissued awritten ordersetting the case for
trial. The orderstatecthat the court had been advised during the discussion the
same day “that a reasonable time allowance of approximately one year would be
necessary for the parties to implement the nemhended death policy procedures
in order to permit careful consideration by {p€®J] of whether onot this case
will proceed to trial as a ‘death case.” It also noted that “[s]everal defense counsel
advised the Court that there are other procedures that will be necessary for court
appointed counsel to follow to obtain approval from the Eleventh Circuit Court of
Appeals for a budget to handle a potential death’cadele others indicated that
they were opposed to a trial date set so far in the futdreg’ orderconcluded
“After a thorough discussion, it became apparent that the Court’s bats édfget
this case tried under its normal procedures of setting cofriettrial dates within
approximately 98120 days isiot a reasonable objective.” The cdimen directed
the clerk of court to schetiuthe trial for October 9, 2012

B. October 2012 Calendar Call
On October 3, 2012, Ammar moved to dismiss the September 17, 2012

superseding indictment pursuant to the Speedy Trial Hetnoted that unless the
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continuance granted by the court was excludable, the trial had not commenced
within the 70 days required by the Act. Citidgdner hefurther noted that the
fact that some defendants had agreed to the continuance was not sufficient, by
itself, to comply with the Speedy Trial Act. Instead, the Act requiresftrall
endsof-justice catinuances, the court make the appropriate findings set out in the
statute.

The government opposed the motidrhe governmenacknowledged that
the court had not used the phrase “ends of justice” in its order granting the
continuance nor had it even mentioned the Speedy Trial Act, but it argued that the
court had performed the balancing of interests required36 &(h)(7)(A).
Moreover, the government noted that, prior to ruling on the motion to dismiss, the
court would be permitted to explicitly makeetnecessargndsof-justicefindings.
Thegovernment requested that the court make those findings, which it contended
were supported by the reasons for a continuance offered at the September 13, 2011
status conference.

The district court addressed thmatter at a calendar call on October 4, 2012.
The court first stated that the trial date was “by agreement of everybody.” Ammar
corrected the courteplying thathe had requesidthattrial beset forDecember
2011. The court thestated that the deldwas caused by this death penalty

statute and the law pertaining to setting trials.” Amegilainedthat the district

10
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court’s order setting the trial date did fieet forth excludable time in the public
[sic] best interest or in the interest of theadefant. The court respondeti
asked each of you if you agreed to this, and everybody said yes[eferybody
knew they were waiving the Speedy Trial Act.”

Althoughthe governmemdtatedthatit believed the couthadengaged in the
necessaryalancing of faars and thathe courtwas not requiretb “use some
magic words]like] the words ‘ends of justi¢é the governmerdigain requested
that the courtake an explicit endsf-justice finding. Specificallythe
government requested the cotarhold“that when [it] issued that order it was in
the ends of justicé The court replied, “At the end of the day, if they all agree to
[thetrial date], that's always been adequate.” The court disagreed that it had to say
any words other than whaat it was setting the trial. Further, the court opined
that it had been Ammar’s duty to advise the court if the Speedy Trial Act was
being violated and to request a trial.

The court then asked the government, “What magic words are left out of the
orderthat | entered? Should | put in there that [coufebne of the co
defendard] couldn’t go to trial on the September 15th calendar because he has a
conflict, and somebody els®uldn’t go later or beforé?The government
responded that it thought tiseurt had earlier set out sufficiently the reasons for

the continuance, butd@nce more ed the court to make an erafsjustice

11
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finding on the recordo hold“that [the conthnuance] outweighs the public [sic]
and the defendant’s interest in a speedy trial. That would make that time
excludablée’

The court inquired whether the government was arguing that the motion to
dismiss should be denied. The government responded, “I think if your Honor
feels it needs to be excluded and utter those magicsyward should.” The court
respondedhat it did not “wish to go back and change an order thhafitalreadly
entered, that [it] felt was perfectly acceptable, as a matfacbégreeable with
everybody.” Moreover, the court explained, “that’s the reason | entered the order.”
The court continued, “It was in the interest-dfoth sides had an interest. The
government had an interest in not having to try the case two or three times or
whatever. The defendants had an interest, and we paid great sums of money to
especially hire death penalty counsel. They had a big interest in seeing if they
could persuade tH®OJ] not to seek the death penalty, which they did ultimately.
That was a big advantage to them.. It was fair to everybody.”

Thegovernmenthen statedhat, “regardless of what the defendant says, the
Court can make a finding that the ends of justice outwegglsontinuance in the
interest of justicé The courtreplied “That’s why I'm overruling the defengsic]

request to move the case forward. When I’'m granting a time that everybody

wants, there’s no need for it. It's pointless.” The court then denied Ammar’s

12
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motion,“in the interest of fair play in handling these cases and everything that is
reasonable and decent, the dffquut into achieving a trial date that was agreeable
to everybody and worked to everybody’s advantage.”
1. DISCUSSION
A. Speedy Trial Act Violation

Our analysis is guided by the language ofSpeedy TriaAct and the
Supreme Court’s interpretation of that languag@edner The Act states that
delay resulting from a continuance either by the district court or at the request of a
party is excludable from the #tfay period in which the trial must begin lifet court
puts on the record “its reasons for finding that the ends of justice served by the
granting of [a] continuance outweigh” the public’s and defendant’s interests in a
speedy trial.Seel8 U.S.C8 3161(h)(7)(A). Zednemakes clear that the findiag
must be expressly made the record.Sees47 U.S. at 50807, 126 S. Ct. at
1988-89 (stating that the Act, with “procedural strictness,” “demamethe-
recordfindings”; thus, the district court must make ‘@xpresdinding on the
record about the esabf-justice balance” (emphasis added and internal quotation
mark omitted)) Additionally, Zednerheld that the parties cannot simply agree to a
continuance and thus waive the Act'sddy requirementSeeid. at 506-03, 126
S. Ct. at 198587 (findingthat “mere consent or waiver” will not result in

excludable time) Hence a court’s finding that a continuance is justified solely

13
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because the parties agreed to the continuance is not a propef-grsise

finding. See idat 502, 126 S. Ct. at 1986.the district court fails to comply with
theserequiremernrg, then theresulting delay will not constitute excludable time
from the 70day calculation.

Based on the record before us, we conclude that the district court ran afoul
of Zedner. The courtstated several times that it had granted the continuance
because all of the parties had agreed to it, thereby indicating its belief that the
Speedy TriaAct could be waived And when the government repeatedly advised
the court that the continued time period could be excluded if the court simply made
an express endsf-justice finding, the court refused to declare that the ends of
justice supported the continuance, repeating its belief that the “parties’ agreement”
provided a sufficient reason to justify the continuance.

Specifically, during the October 2012 calendar ¢a#,district courtuled
on Ammar’s motion to dismiss foine Speedy Trial Act violation.The court
expressedts understanding that the trial date was “by agreement of everybody,”
emphasizing repeatedly “[e]verybody knew they were waiving the Speedy Trial
Act,” and stating, “if they all agree . . . that's always been adequate.” In fact, the
district courtsaid it wouldnot make thendsof-justice findingsbecause they were
unnecesary, stating “When I'm granting a time that everybody wants, there’s no

need for it. It's pointless.The court’s repeated assertibiat it did not have to

14
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make theendsof-justicefindings because the parties agreed to the trial date is
problematicfor three reasons

First, the district court’s assertiaa factually inaccurate and thus clearly
erroneous—not all of the parties agrd¢o the trial date, asvidenced byAmmar’s
repeatedbjectionto thelength of thedelay. Second, it is legally incorrect
because aagreement by the parties does not eliminate the requirement that the
court make a proper engé-justice finding Zednemakes clear that the parties
cannot waive the Speedy Trial Act’s requiremehtedistrict courtdid not
comply with this rule, ag based itglecision to continue the case the parties’
agreement Again, the court stated to the partiéEverybody knew they we
waiving the Speedy Trial Act,” arttie date was “agreeable with everybody] an
that's the reasoh entered the order.(emphasis added). While we do not fault a
district court, when considering a defendant’s motion to dismiss based on an
alleged Speedy Trial Act violation, for noting that the defendant had agreed to the
continuarece, this agreement cannot be the sole basis for the continuBmee.
court must consider both tlefendant’snterestand thepublic's interestin a
speedy trial Zedner 547 U.Sat 501 126 S. Ct. al985. Third, the court did not
just fail to make an endsf-justice finding—it refused to make this finding.
Where a district court refuses to make such a finding, notwithstanding the repeated

entreaties of the government that it do so, we are left with little choice but to

15
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conclude that the district court did not think that the ends of justice warranted the
continuance. Such a record makes it difficult to affirm the court’s dedgign
even if we might otherwise conclude that there were adequate reasons to justify the
continuance.

The governmentds argued, however, that the district court’s failure to
specifically utter the “magic words,” such as “ends of justisleould not be
dispositive. We do not necessarily disagree with this posiBarithis appeal
cannot be properlgharacterize@s a‘magic words” casén whichthe district
court simply neglected to utter certain precise wlrdgain, when confronted
with the request to make the findings, the court expressly declined to do so, stating
that the continuance was based solely on théegaagreementThus, we need
not opine as to precisely whidn specificallyhow many words a district court
must place on the record before the findings requirement is met. Insiead, t
court’s explicit declination to make end§justice findings on the record and its
stated reason for continuance are dispositive.

In sum, our review of the record leads us to conclude that the district court

did not male theproper end®f-justice findings to permit tolling of the 7day

® That we recognize the possibility that a finding that fails to recite preciselyatds
called for by the statute might pass muster doeseain that we encourage deviation from the
statutory language. It is simple enough for a district court to create a tethplagets out
exactly the statutory words required to be used, and to recite those words to explain a
continuance that is otherwise based on the factors set out in the statute. Doing sdesta pr
step that reduces the likelihood of future litigation concerning that order.

16
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time period in which Ammar slid have gone to trialWe hold thathe Speedy
Trial Act was violated when Ammar’s trial did not begin until over a year after his
indictment
B. Remedy

Having determined that Ammar’s rights under the Speedy Adialvere
violated we turn to the appropriate remedynce again, the plain language of the
Act controk. dismissal ofAmmar’schargess required The Act stateshat when
a trial does not begin within the required period of time, “the information or
indictmentshall be dismissedn motion of the defendant18 U.S.C8§ 3162(a)(2)
(emphasis added). Thus, although a trial court is ordingikign “great discretion
to make decisions concerning trial schedules and to respond to abuse and delay
where appropriate,” the Act “confines the exercise of that discretion more
narrowly, mandating dismissal of the indictment upon violation of precise time
limits, and specifying criteria to consider in deciding whether to bar
reprosecution.”United States v. Taylpd87 U.S. 326, 34314, 108 S. Ct. 2413,
2423 (1988).The SupremeCourtspecifiedin Zednerthat,“if a judge fails to make
the requisite findings garding the need for an endkjustice continuance, the
delay resulting from the continuance must be counted, and if as a result the trial

does not begin on time, the indictment or information must be dismisSéd.”

17
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U.S. at 508, 126 S. Ct. at 1988heAct “does not permit those findings to be
made on remand.”ld. at 506, 126 S. Ct. at 1988.

As discussed above, the district court failed to make the requisite findings,
andAmmar’s trial, which began over a year after his indictmentated the
Speedy Trial Act’s 74@lay time period.Accordingly, we reverse and remand to the
district court with instructions to dismiss the chargébis dismissal mabe with
or without prejudice-we leave that determination to the district cdurt.

V. CONCLUSION

A criminal defendant’s right to a speedy trial is “one of the most basic rights
preserved by our ConstitutionKlopfer v. North Carolina386 U.S. 213, 22@87
S. Ct. 988, 99%1967). Congress chose to safeguard this important right through
the rigid procedural requirements of the Speedy Trial Abbse requirements
were not mehere. Thereforewe have no choice but tmcae Ammar’s
conviction Wereverseand remand witimstructions fo the district court to

dismiss theehargesagainst Ammaand determine, after consideration of the

" The Court expressly rejected the application of harreess review, finding that such
an inquirydoes not “square with the Act’s categorical term&edner 547 U.S. at 508, 126 S.
Ct. at 1989-90. This result may seem inflexible; however, as the Court found, the Act’s
requirements are intentionally procedurally strisee idat 509, 126 S. Ct. at 1990.

® The Act provides the statutory factors to guide the district court in making tfssodec
The court must considanter alia, the “seriousness of the offense,” the circumstances leading to
dismissal, and the impact that reprosecution would have on the administration of the Act and
justice. Examination of each statutory factor is necessary before thet digtnit may conclude
that the charges should be dismissed with prejudsez Taylar487 U.S. at 333, 108 S. Ct. at
2417-18.

18
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statutory factorenumerated ithe Act whether tle dismissal should be with or
without prejudice.

REVERSED AND REMANDED.
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