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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1313014

Agency N0.A200-859-149

XUEJUN CHEN,

Petitioner,
versus

U.S. ATTORNEY GENERAL,

Respondent.

Petition for Review of a Decision of the
Board of Immigration Appeals

(July 11, 201%

BeforeJORDAN, Circuit Judge, and BARTLEand BERMAN,  District Judges

" Honorable Harvey Bartle I, United States Districtdda for the Bstern District of
Pennsylvania, sitting by designation.

*

" Honorable Richard M. Berman, United States Districigéuibr the Southern District dfew
York, sitting by designation.
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PER CURIAM:

Xuejun Chena native and citizen @hing petitions for review of the Board
of Immigration Appeals’'(“BIA”) decision affirmingthe Immigration Judge’s
(“13”) denial ofhis application focancellation of removaynder § 240A(b) of the
Immigration and Nationality Act (“INA”) 8 U.S.C. § 1229b(b), withholding of
removal undefNA § 241(b)(3), 8 U.S.C. § 1231(b)(3&nd relief under the United
Nations Convention Against Torturand Other Cruel, Inhuman or Degrading
Treatment or Punishme(tCAT”), 8 C.F.R. § 208.16(c).After careful review of
the record, and with the benefit of oral argumerg denyMr. Chen’spetition.*

l. Background

We presume the parties’ familiarity with the facts and the record, and set out
only what is necessary to explain our decision.

Mr. Chenentered the United States withons$pection ifNovember of 1999

He first stoppednh Houstonwas then driverio Los Angelesandeventually flewto

1 Mr. Chen has not appealed the denial of his September 27, 2010 detitaylumin which

he contended that he would be subject to persecution and torture if he were returned to China
because he had fathereeb children (in the U.Sallegedlyin violation of China’s family

planning policy. Mr. Chen’s asylum petition wasedied on April 20, 2011 because it Wiad

nearly ten years too lasdbecause the evidende not show any extraordinary circumstances
which prevented timely filing SeeAssessment to Refddo. A200859149dated Apr. 20, 2011
(“[Alpplicant had one year from his latest arrival, approximately November 18, 1999 unt
November 17, 2000 to file his asylum application in a timely manner. Applicant filed lamasy
application on September 27, 2010, ultimately accepted on October 8, 2010 and therefore is
untimely.”).
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New York wherehe wasmetby his father’s friend, Xue Xian Wu. Mr. Wu took
Mr. Chen to Virginia, where they stayed for approximately two monitis.Chen
then returned to New York to look for a job and through a “job finding conmipany
was sent to different business locations in New York and WashinDt@h He
appears to hawesided in New York until 2001.

In February 0f2006,Mr. Chen married Yu Yo Zheng, a native of China
andaUnited States citize They have two childrerwho were born in théJ.S.in
2006 and 2008, respectively. The Chensgrentlyreside in Georgia wheriaey
runa family-ownedrestaurant

Approximately one monthfter the denial of Mr. Chen’s asylum petitjam
May 23, 2011, the Department of Homeland Security (“DHS”) issued a Notice to
Appear statingthat Mr. Chenwas removable from the U.8&s an alierpresent
without being admittedpursuant to INA 8§ 212(a)(6)(A)(i), 8 U.S.C. 8§
1182(a)(6)(A)(i)). Mr. Chen subsequently apgdl for cancellation of removal,
withholding of removal, and CAT reliefclaiming that if he wereremovedto
Fujian Province inChina, theChinesegovernmentwould forcibly sterilize him
and/or subject him to aseriousfine because hdiad violated China’sfamily
planning policy by having two children without permission.

On March 14, 201Zpllowing a hearing at which MIChen wagepresented

by counsel, the 1J denied Mr. Chen’s applicaispn With respect to cancellation
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of removal, the 1J found that MChen“failed to provide credible evidence of his
continuous physical presence in the United States from at least ten years prior to
the filing of the Notice to Appear.In the Matter of Xuejun Che®200-859-149
(Immig. Ct. Atlanta, GA, March 14, 20123t 9-10. The IJpointed out that Mr.

Chen relieslargely on his own‘self-serving” and general testimony arie
testimonyof Mr. Wu to establish his physicaresence in the United Stateshe 1J

also noted that Mr. Chen made rftod to corroboratesuch testimony.ld. at 8-9.

Finally, the IJ found that Mr. Chen “has not discharged his burden of presenting
reasonably available documents concerning his presence in the United Sthtes.”

at 9.

With respect to withholding of removal, the 1J fouhdttMr. Chen“has not
credibly established that given the high standard necessary for withholding of
removal that the Chinese government will subject him to persecution in China if he
were to return.” Id. at 13 (emphasis added)And, the IJdenied CAT réef
because Mr. Chethas not established that it is more likely than not that he’ll be
tortured in China if he’s required to return to that countigd. at 14.

Mr. Chen appealed to the BIA which affirmed the 1J’s decisidhe BIA
held that “[ulponde novo review, we agree with the Immigration Judge’s
conclusion that the respondent did not meet his burden of proof to show that he had

the ten years of continuous physical presence required for cancellation of
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removal.” In re Xuejun ChenNo. A206-859-149 (B.l.A. June 7, 2013), at Zhe
BIA alsoheld that Mr. Chen “has not met his burden of proof for withholding of
removal or protection under CATiinding no pattern or practice of persecution by
the Chinese governmebicauseof the birth ofhis two children in the United
States.Id. at 2-3.

[I.  Standard of Review

Where, as herdhe BIA affirms the |} decision, and alsssues a separate
opinion, we reviewonly the BIA’s opinion ‘except to the extent the BIA expressly
adopts the IJ’s decision.’Mu Ying Wu v. U.S. Atty. Gerv45 F.3d 1140, 1153
(11th Cir. 2014) (citation and internal quotation marks omitted). “We have found
that the BIA expressly adopted an 1J's decision where the BIA either agreed with
the IJ’s findings or relied on the IJ’s smming, and in thoseircumstances, we
review[] both the 1J’s and the BIA’s decisions to that exteid.”

We review legal determinatiorde novoand factual determinations under
the “substantial evidence téssee DMuhumed v. U.S. Ait'Gen, 388 F.3l 814,
817-18 (11th Cir.2004), viewingthe record evidence in the light most favorable to
the agency’s decision and dnag all reasonable inferees in favor of that
decision. Adefemi v. Ashcrqft386 F.3d 1022, 1027 (11th Cir. 2004). “We must
affirm the BIA’s decision iffas herejt is supported by reasonable, substantial, and

probative evidence on the record considered abaek Id. (citation and intenal
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guotation marks omitted). We magverse“only when the record compels a
reversal’ |d.

[11.  Analysis

Mr. Chen’s applications for relief from removal ajeverned by the REAL
ID Act of 2005, Pub. L. No. 1093, 119 Stat. 23X2005) which provides, in

relevant part, the following:

[i[n evaluating the testimony of the applicant or other witness in
support of the application, the immigration judge will determine
whether or not the testimony is credible, is persuasive, and refers to
specific facts sufficient to demonstrate that the applicant has satisfied
the applicant’s burden of proof. In determigpnwhether the applicant
has met such burden, the immigration judge shall weigh the credible
testimony along with other edence of record/Vhere the immigration
judge determines that the applicant should provide evidence which
corroborates otherwise cretBbtestimony, such evidence must be
provided unless the applicant demonstrates that the applicant does not
have the evidence and cannot reasonably obtain the evidence.

8 U.S.C. § 1229a(c)(4)(B) “No court shall reverse a determination made by a
trier of fact with respect to the availability of corroborating evidenceunless the
court finds. . . that a reasonable trier of fact is compelled to conclude that such

corroborating evidends unavailable.”8 U.S.C. § 1252(b)(4p).

2 The REAL ID Act states that § 101(a)(3), amending 8 U.S.C. § 1158(b)(1)(B)(ii)| &gy
to applications for asylum, withholding, or other relief from removal.” Pub. L. No:1B0%
101(h)(2), 119 Stat. 231, 305.
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A. Ten Years of Continuous Physical Presence

Under8 U.S.C. 8§ 1229b(b)(1)[tlhe Attorney General may cancel removal
of . . . an alien who is inadmissible or deportable from the United States if the
alien (A) has been physically present in the United States for a continuoad pe
of not less than 10 years immediately preceding the date of such application; (B)
has been a person of good moral character during such period; (C) haemot b
convicted of [certain offenses]; and (D) establishes that removal would result in
exceptiomal and extremglunusual hardship to the alisnspouse, parent, or child,
who is a citizen of the United States or an alien lawfully itdoh for permanent
residence.” Regarding the requisite ten yeak continuous physical presence,
“any period of cotinuous residence or continuous physical presence in the United
States shall be deemed to end when the alien is servednatice to appear.”8
U.S.C. § 1229b(d)(1).

In this case, both the 1J and the BIA concluded that Mr. Chen did not
establishten years of continuous presence immediately preceding the issuance of
the Notice to Appeaon May 23, 2011 While the 1Jdid not make arexplicit
adverse credibility finding regarding Mr. Chen’s testimdmgy did in factconclude
that Mr. Chen’stestimonywas“generally selfserving”andlackingin detail See
In the Matter of Xuejun Che@immig. Ct. Atlanta, GA, March 14, 2012), at 3

(“The respondent is not quite sure what airport he ended up in once he got into
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New York.”); id. at 4 (“The respondent has not explained why his family has to go
to New York to see doctors.”)d. at 8 (“He had confirmed that he stayed at a
motel in New York but doesn’t have any documents and does not recall the exact
name. He said that he stayed in Madison Street in New Mdrdoesn’t have any
information from that.”);see alsdSeriani v. U.S. Atty. Gen334 F. App’x. 308,

311 (11th Cir. 2009) (where “[a]lthough the IJ and the BIA did not find Seriani
incredible, they found her testimony to be weak, given its vague andsoanf
nature”)

The 1J determined that “[it is] not unreasonable in this clseljere to be
corroboratinggdocuments given the length of Respondent’s residence in the United
States”but that Mr. Chen had failed to produseich documentsto bolsterhis
testimony® Seeln the Matter of Xuejun Chegifmmig. Ct. Atlanta, GA, March 14,
2012), at 9 (“The Respondent traveled back and forth from New York to Virginia
back to New York and again to Washington D.C. He made no effort to corroborate
any of this. He stayed in hotels and made no efforts to get documents from the
hotels. He traveled and sent money back to China but has no documents to

corroborate any of this.”). The IJ concluded that Mr. Chen “failed to provide

3 At the hearing bere the 13, Joy Lampley, Assistant Chief Counsel of the Department of
Homeland Security, asked Mr. Chen: “So you lived in several places when you cémme to t
United States, correct?” Mr. Chen answered “Yes.” Ms. Lamgsyonded: “Yet you do not

have ay documents today to show how long you [have] lived in the United States like leases or
bills that you’ve paid? Mr. Chen answered: “No.” When the IJ asked Mr. Chen’s gttouimat

is the best document that | need to look at to show that heevassome point back then?”

Mr. Chen’s attorney responded “[dJocumentary proof | do not have.”

8
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credible evidence of his continuous physical presence in the United States from at
least ten years prior to the filing of the Notice to Appedd."at 9-10.

The BIA agreed with the IJ’s conclusion that Mr. Chen did not meet his
burden of demonstratinpat he had ten years of continuousypital presence as
required for cancellation of removal. Among other things, Mr. Chen “did not
provide detailed testimony as to [the time period May 23, 2001 to May 23, 2011]."
In re Xuejun ChenB.l.A. June 7 2013) at 2. “[The] evidence and testimony
[presented]is not sufficient to show that the respondent had the requisite
continuous physical presencdd.

The IJ and BIA'’s finding that Mr. Chen failed to demonstrate his continuous
presence is supported bybstantial evidence Mr. Chen’spresetation does not
“‘compel theconclusion” that he was continuously present in the United States
ten years.Mr. Chen’s testimonyacked significant detafland supportyegarding
his presence in the United States from May 2001 to May 2WiHile hetestified
generally about working in and traveling to New York, Virginia, and Weagbn

D.C., he was unable to provide any specific details regarding teesets or

experiences, which in any evesppear to have occurred prior to 2001. Indeed,
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Mr. Chendid not provide any testimony clearBupportingthe relevant 1§ear
period?

On this record the 1J acted within his discretionary authority requiring
Mr. Chen to produceorroboratingevidence See8 U.S.C. § 1229a(c)(4)(B)
(expressly empowering the 1J to require corroborating evidence even when the
applicant has provide otherwise credible testimonygee also8 U.S.C. §
1158(b)(1)(B)(ii) (same)Seriani 334 F. App’x. at 311wherethe BIA found that
the IJ made no adverse credibility findibgt dened relief“because Seriani failed
to satisfy her burden of proof by not producing sufficient corroborating
evidence.”)cf. Yang v. U.S. Att'y Ge418 F.3d 1198, 1201 (11th Cir. 20@pje
REAL ID Act casé (“The weaker an applicant's testimony. the greater the need
for corroborative evidence.”).

The record shows that Mr. Chen failed to produce credible evidence
testimonial or documentaryfto corroborate his own testimony. For example,

while Mr. Wu’s testimony corroborated Mr. Chen’s presence inJthigeed States

* Mr. Chenalsotestified that he and his wife sent both of their children to live with his parents in
Fujian Province, China approximately three months after each child’s birth in 2006 and 2008.
Mr. Chen failed to explain who took his infant daughters to China or who brought them back to
the United States. At oral argument on this appeal on June 12, 2014, the following colloquy took
place: The Court: “How did the children get back to China? The record doesn’'téndicas it?

The children did go back to China and they were such a young age, they certainly didn’t do it on
their own.” Mr. Chen’s Counsel: “Correct. In these types of cases, thay ss@mon—that

the children will go back to China with a relative to visit the relatives in China, but¢bedris

not clear on how the children did get back. They could have gone back with his wife who did
have status in the United States. But the record doesicatedany of that.” Oral Argument at
13:20,Chen v. U.S. Att'y GenNo. 13-13014 (11th Cir. June 12, 2014).

10
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for (roughly) two months after Mr. Chen’s arrival in November of 1999, that two
month period is outside the continuous physical presence period of May 23, 2001
to May 23, 2011 And while Mr. Wu also testified that he spoke with Mr. Chen
overthe telephone after Mr. Chen entered the United States and that he never knew
Mr. Chen to have left the country, he provided no details, such as the telephone
number he used to contact Mr. Chen, the dates of their conversations, or how he
knew that Mr. Chen wasgcontinuously present in the United States during or
between the phone calls.

Mr. Chen’s wife testified, via affidavit dated February 22, 2012, and stated
that she met Mr. Chen in 2003, that they “have lived together from the summer of
2005 to tle present, and [they] have had no periods of separation from each other
since that time.” But Ms. Zheng was not able to corroborate Mr. Chen’s
continuous physical presence in the United States between 2001 and 2003.

Mr. Chen provided his tax returns from 2001 through 2010. He did not,
however, prepare those returns until February of 2012 and none of the returns
included supporting documentation such as28Vor paystubs. Mr. Chen also
presented goartial Chinese passport issued to him in 2008 in NewkYofhis
document does nodf coursegstablish his continued presence for the requisite ten
year period (and perhapsises some ugstionas to whether héeft the U.S.

between 2008 and 20111

11
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Nothing in the recordcompels the conclusion that such otwrating
evidencewas unavailableto Mr. Chen See8 U.S.C. § 1252(b)(4)(D)As the 1J
correctly noted, “[it is] not unreasonable in this case [for there to be] documents
given the length of Respondent’s residence in the United Stdtedlie Matter ¢
Xuejun Cherflmmig. Ct. Atlanta, GA, March 14, 20123t 9

We conclude thasubstantial evidence supports the BIA’s decigmaffirm
the IJ’'s conclusiorthat Mr. Chenfailed to establish that he had ten years of
continuous physical presence in theited States

B. Withholding of Removal

An alienseeking withholding of removal under the INA “bears the burden of
demonstrating that it is ‘more likely than not’ [he] will be persecuted or tortured
upon being returned to [his] country.Sepulveda v. U.SAtt'y Gen, 401 F.3d
1226, 1232 (11th Cir2005) (quotingFahim v. U.S. Att'y Gen278 F.3d 1216,

1218 (11th Cir2002)) An alien maymeethis burden of proof as tgpersecutioh

in two ways. SeeTan v. U.S. Atty. Gend46 F.3d 1369, 1375 (11th CR006).

“First, an alien may establish past persecution in his country based on a protected
ground.” Id. (citation and internal quotation marks and alterations omitted).
Second, an aliemvho has not shown past persecutiench as Mr. Cherfjs
entitledto withholding of removal if [he] establishes that it is more likely than

not that [he] would be persecuted on account of race, religibanality,

12
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membership in a particular social group, or political opinion upon removal to that
county.” Id. (internal quotation marks and brackets omittedyir. Chen’s
withholding of removhclaim restgsolely) uponallegedfear of future persecution
namely allegedforced sterilization andr severeeconomic sanctiofor violating
China’s family planing policyagainsthavingmore than one child

1. Forced Sterilization

To obtain withholding of removdlased upon a fear of forced sterilization
Mr. Chen mustshow “(1) proof of the details of the family planning policy
relevant to [him]; (2)he] violated the policy; and (3) the violation of the family
planning policy would be punished in the local dieaChina] in a way that would
give rise to an objective fear of future persecutioMu Ying Wu v. U.S. Att'y
Gen, 745 F.3d 1140, 1155 (11th Ci024) (quotatiormarksomitted)

The 1J concluded that “[t]here is little evidence that the [family planning]
policy is enforced in such a way that Respondent will not be able to avoid any
adverse harm to himself if he were to return to Chinimthe Matter of Xuejun
Chen(Immig. Ct. Atlanta, GA, March 14, 2012), at 18he BIA affirmed, noting
that “much of the respondent’s documentary evidence does not address current
family planning policies, and is general in nature and cumulative of documentation

andyzed in our published Board decisionsli re Xuejun Chen(B.I.A. June 7,

® As noted, Mr Chen has two children, both of whom were born in the U.S.

13
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2013), at 3. The BIA alsostated that Mr. Chen’s evidence “does not demonstrate

that forcible sterilizations are mandated in the respondent’s home province after

the birth of a second United States citizen chiladeed, the evidence establishes

no uniform policy regarding the implementation of the population control law

with respect to children born outside of China.” Id. (emphasis added).
Baseduponour review of the reard, wefind there is substantial evidence to

supportthe conclusions of the IJ and the BIMuch of Mr. Chen’snaterials such

asthe 2009 and 2010 StalRepartment Human Rights Repormpvided (only)

general information regardimghina’sbirth limitation policies—found inthe 2002

National Population and Famifjlanning Law—and showed that implementation

of that lawvariedwidely amongChina’slocalities. See Matter of 3JH-S- 24 |. &

N. Dec. 196, 202 (BIA 2007}ff'd, Shao v. Mukasep46 F.3d 13§2d Cir. 2008)

(“In the past, enforcement efforts in Fujian Province, where the respondent comes

from, were specifically described as ‘lax’ or ‘uneven’ in published reports and

court decisions.”)Yang 418 F.3dat 1203 (“[T]he Fujian province, is known ifo

its lax enforcement of China’s famipplanning policies.”). Also, with respect to

Fujian Province, Mr. Chen’s home provinddr. Chen provideda copy ofan

unofficial translation of the Population and Family Planning Regulation of Fujian

Province Accading to the Fujian Population Regulatjoffthose who become

pregnant in violation of this Regulation shouéke remedial measures in time

14
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but it also stated thatngler a numberof circumstances;ouples may in fact, be
allowed to havea secondchild.® Mr. Chenalsosubmitted an articleontaining
“Country Advice for Chinafrom the Australian Government’s Refugee Review
Tribunal whichstated that “[c]hildren born outside of China may not be subject to
the penalties set out in the Fujian family plieagnlegislation.”

In sum, Mr. Chen did not preseany paticularized evidence that showed
that he would more likely than not be subject to forced sterdizaipon his return
to Fujian Povince as a resultof having two U.S-born children Substantial
evidence supports thel and theBIA’'s denial of Mr. Chen’s application for
withholding of removabn this ground

2. Economic Per secution

We considerseparately Mr. Chenr’ claim that he would be subject to a
severefine for violating China’s family planimg policy. This Court hakeld that
“[f] ines may amount to persecution if they cause a severe economic disadvantage,
considering the alien’s net worth, other sources of income, and the conditions of
the local economy.”Wu, 745 F.3d at 1156. To satisfy this standard, “the fine
should reduce the alien to an impoverished existerice.”

The BIA concluded that, “while some individuals may be subject to

economic penalties or sanctions far. births [of children born in violation of the

® For example, Chinese citizens returning from overseas are permitted to kavad child if
they had already become pregnant at the time they returned to China.

15
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family planning policy], the respondent’s evidence does not establish penalties or
sanctions rising to the level of persecution or that it is more likely than not that he
would be subjected to such persecutionri re Xuejun Chen(B.l.A. June 7,
2013), at 3.

Substantiakvidencesupportghe BIA’'s conclusion. For one thingas noted
above,it is unclearwhetherMr. Chen’'sU.S-born children would be considered
underChina’s family planning policy Seen.6, above.Even assumingarguendo
they were and thailr. Chenwere to be fined for violating the policy, the record
does not compel the conclusion that such a fine wanddunt to persecutiong.,
reduce Mr. Cherto impoverishment Referringto the 2010 State Department
Human Rights ReportVir. Chen contendsthat China’s family planning policy
states that thésocial compensation feefould reachten times a person’s annual
disposable incomeHowever,that sameReportalso stateshat the fee is set and
assessed at the local level ahdoesnot specify the amountf the fings) thatare
imposedn Fujian Province.

Mr. Chendid presentevidenceof an actual fine imposed in Fujian Province
in January201Q whichwasdescribed as the largest fine eiraposedfor violating
China’s family planning policy. & the aticle reporting the fineloes not describe
the economicircumstancesf the couple thatiolated the policynordoes it state

that the fine wasten times their disposable incomehe amount that Mr. Chen

16



Case: 13-13014 Date Filed: 07/11/2014  Page: 17 of 19

claims he might face. And, tiujian PopulatiorRegulationthat Mr. Cherrelied
upon statesthat the “social compensation fee” for having a first additional
unapproved childmay be tweto-three times the average annual disposable income
of the urban resident or the net average annual income ofrddeasidentin the
year prior to the child’s birth.

Mr. Chenfailed to establish the amount of the fieewhichhe would Ikely
be subjecf The recordbefore the 1J and the Bldoes not compel a conclusion
that it is more likely than not that Mr. Cherowd receive a fine, much lessfine
that would cause sudevereeconomicdisadvantage as to redukk. Chento an
impoverished existenceSeeWu, 745 F.3d at 115-5/7 (in the context of asylum,
concluding thathe record did not compel a finding that any fine would be imposed
on the petitioner where her children were born in the United States and would not
be registered in Chinar that even if a finevereimposael, it would reduce the
petitioner to an impoverished existehce

C. CAT Rdlief

To qualify for CAT relief, Mr. Chenhadthe burden oproving that“it is

more likely than not that he. . would be tortured if removed to @hproposed

" Mr. Chen didpreseni{somé evidence of his economic situation and the wages he expected to
be able taearn in Chinai.e., 1,000 renminbi per montandtesified that if he returned to China,
he would sell his restaurangeeln re T-Z-, 24 |. & N. Dec. 163, 174 (BIA 2007) (“The

availability of other sources of income has been a key factor in assdssingpact of economic
sanctions.”).See alsdWu, 745 F.3d at 1156.

17
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country of removal, in this caseChina. Sanchez Jimenez v. U.S. \tGen, 492
F.3d 1223, 1239 (11th Ci2007) (quting 8 C.F.R. § 208.16(c)(2))'he burden of
proof for an applicant seeking withholding of removal under the @GAhigher
than the burden imposagonan asylum applicant.SeeAl Najjar, 257 F.3d at
1303. Torture is the intentional infliction of “sewe pain or sufferig, whether
physical or mental.”"See8 C.F.R. § 208.18(a)(1)To obtain CAT reliefMr. Chen
musthavedemonstrate that torture would be inflicted by the government or with
the governmens consent or acquiescencgee ReyeSanchez VU.S. Atty Gen,
369F.3d 1239, 124{11th Cir.2004)°

Mr. Chenfailed to meet hidurdenand sibstantial evidence supports the
BIA’s determination that he did nestablish that it is more likely than not that he
would be torturedby or with the acgiescence of the govanen) if returned to
China. SeeReyesSanchez369 F.3d al24142. As noted,Mr. Chen provided no
evidence of torture apart from his contention (discussed 4Ppp. 17 above) that
he might be forcibly sterilized or fined for fathering two children in the Ui&.

violation of China’s familyplanning policy?

8 “Acquiescence of a public official requires that the public official, prior tatiiity
constituting torture, have awareness of such activity and thereafter breacthér legal
responsibility to interene to prevent such activity.” 8 C.F.R. § 208.18(a)(7).

% In rejecting Mr. Chen’s asylum application, DHS stated, with respect t@@Hamily
planning policy, that “more emphasis has been placed on fines or ‘social conmpefessi
which are unlikely to rise to the level of pecution than on more coercive measures such as
forced sterilization. In addition, some documentation indicates that Chinesasivho have

18
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V. Conclusion
For the abovestated reasons, we deny Mr. Chen’s petition for review.

PETITION DENIED.

lived abroad for more than one year and return with more than one child are not processed or
dealt with upon return to China(Assessment to ReféXo. A200859149dated Apr. 20, 201]).
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