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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1315779

D.C. DocketNo. 2:12-cv-03974RDP-TMP

DURRELL BESTER,
PetitionerAppellant,
versus

WARDEN,
ATTORNEY GENERAL OF THE STATE OF ALABAMA,

Respondenté&ppellees.

Appeal from the United States District Court
for the Northern District of Alabama

(September 2, 20)6

BeforeED CARNES Chief Judge, JRDAN, Circuit Judgeand LAMBERTH,
District Judge

ED CARNES, Chief Judge

" Honorable Roge C. Lamberth, United States District Judgetfe District of
Columbia, sitting by designation.
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Durrell Bester appeals the district court’s denial of his 28 U.S2258
petition, which challenge his Alabama convictions for trafficking in cocaine,
failure to affix a taxstamp and possession of drug paraphernaaster contends
that his trial counsel rendered ineffective assistance by failing to request that the
jury be givenano-adverseinference jury instructionwhich would have told the
jurors thathey couldnotinfer from his failure to testify that he was guilty.

l.

On May 24, 2009, Sergeant Hattie French and Deputy Jude Washington of
the Jefferson County Sheriff's Office were conducting surveillance on Bester
home in preparation for the execution of a search warrant when they saw two men
parka blue pickup truckn front of the houseAfter one of the memgjot Bester
from the househe and Bestdregan throwing bags and luggage into theklzd
the truck. Oncethe truckwas loadedBester carrying a white bagyot in the front
and the three men drove awdyergeant Frencand Deputy Washington notified
some other officers and théllowed the truckto an apartment complexhere
DeputyMark Eaton met up with them

At the apartment complex Bester and one of the other men got out of the
truck Each wagarying a white bag. Bester's bag was small kratked likea
plastic grocery bagyhile the other mas waslargerand looked like garbage

bag. They entered an apartment, which beled¢p Bester's motherThe men
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stayed in the apartment for a feminutes before leavingithout thebagsand
driving away in the same truck

Sergeant French ar2eputy Washingtostayed at the apartment complex
while Deputy Eaton and some other officers followed the truck. The officers at the
apartment complex obtadfrom Bester's mother written consentdmarch her
apartment. She took them into a bedroom and told them that Bester sl put
bag in a corner behind a steréghe also gave them a handwritten statement that
read: 1 saw my son come home with baggeft + two whte gu[y]s were with
him + he left come in [sic] with the white bag behind the [boom]Box.”

Inside the small whitgrocerybagthat they found behind the boombaixe
officers founddigital scales antivo smaller bags, one contaig 43.5 grams of
powder cocaine and one coniam26.1 grams o€rack cocaine.The officers also
found in the bedroomarijuana and the largehite garbage bag, whidiself
containedscales, baggies, and a glass Pyrex cup with residue in it.

In the meahme, some officers had pulled over the truck Bester and his two
companions were inDeputy Eaton conducted a dog sniff with hi®Kartney
Pepsj who indicated the presence of drugs in a black suitcase in the bed of the

truck WhenDeputyEaton searched the suitcasefound*pieces otorn off

! At trial Bester's mother denied telling the officers that Bester had put the snitl wh
grocerybag in the bedroom, saying that Bester’'s companion was the one who [itaithgnat
The State impeached her deniagth her written statement.

3
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Brillo pad, syringes, an ash tray, a pill splitter and a push rod that was burnt on the

end” which is “typical of use in a crack pigeBester later admitted eputy

Eaton that the suitcase was hidfter conducting the car stopeputyEaton went

back to Bester’'s house and executed the search warrant. There, he found small

bags containing what appeared to be cocaine residue and a set of digital scales.
ThroughoutBester’s trial fortrafficking in cocaine, failure to affix a tax

stamp, and possession of drug parapherrthkacourt permittechembers othe

jury to ask the witnessegiestions While Deputy Eaton was on the stanelyeral

jurorsaskedhim about the suitcase and teimallwhite grocery bag. Thérial

court permitteddeputyEaton to explairio the jurythat he did not have the

suitcase fingerprinted because Bester admitted that it was his, but theetumet

to let DeputyEatonanswer questionsom the jury about themall whitegrocery

bag. Jurorsvere allowed to asBergeant French questions about Wwhdcarried

which baginto Bester's mother’s apartmertieranswers incriminated Bester.
Bester did not testify in his own defense at tridis attorneydid notask the

trial court to give the jury a nadversenference instruction. While the trial court

in opening and closing instructiod&l instruct the jury that it had to presume

Besters innocence, that the State hadlibeden of proving his guilt beyond a

reasonable doupand that Bester did not have to present any witnesses in his own

defenseit did not give a neadverse inference instructioifhe jury found Bester
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guilty of all three chargesnd he trial court sentenced him to life imprisonment
without the possibility of parole for thldrugtrafficking offense 15 years
imprisonment for the failuréo-affix-atax-stamp offense, and 12 months in jail for
the drugparaphernalia offense.

.

In 2010Bester filed goroseAlabama Rule of Criminal Procedure 32
petition forpostconviction relief alleging, among other claims, that his trial
counsel was ineffective for failing to request aauverseinference instruction
Bester obtained habeas counsel, who represented him at an evidentiary hearing in
state court.After the evidentiary hearing ttstate habeatsial court denid
Bester'sRule 32 petition, stating

[I]t is alleged that trial counsel failed to request or object to the Court

not giving a jury instruction on the Petitioner’'s failure to testify.

There was no request made to the Court to give the instruction

regarding a Defendant who does not testify during his trial and

therefore the Court did not have an opportunity to rule on that issue.

Therefore, the Court finds that [thissue is without merit. . .

Bester, 8ll represented by habeasunsel, appealed the state habeas trial
court’s denialbof his Rule 32 petition. But habeas counsel abandoned Bester’s no
adversanferenceinstruction claim prompting Bester tble a pro sebrief raising
that claim. The Alabama Court of Criminal AppepésmittedBester’'s habeas

counseko withdrawand allaved Bester to proceqmo se butit refused to

consider higpro sebrief. In its orderaffirming the state habeas trial court’s denial

5



Case: 13-15779 Date Filed: 09/02/2016  Page: 6 of 17

of his Rule32 petitionthe Alabama Court of Criminal Appeals considered only
the claims that Bester’s attorney had raised in the brief he filed before being
dismissed as counseBester applied for rehearing, arguing that the appellate court
hadnotaddressediis claim that trial counsel was ineffective for failitgrequest
theno-adversenferencenstruction,but thecourt deniedis application. The
Alabama Supreme Court denied Bester’s petition for certionanhich hehad
again argued that the Alabama Court of Criminal Appeals failed to address his no
adversanferenceinstruction claim.
1.

In 2012 Bester fileghro sein federal district court 8 2254 petition for writ
of habeas corpus. He claimed, among other thingshith&ial counsel had
rendered ineffective assistance by failingaquest no-adversenference
instructionand thafailure hadprejudiced him because “it is more likely than not
that the jury assigned culpability to him by assumingrom his failure to testify
that petitioner had something to hide, and/or otherwise that he was"géilty
magistrate judgewhile acknowledginghat ineffective assistance of counsel claim,
apparently conflated with a separate claim that trial couneatinot permited
Besterto testify. Without holding an evidentiary hearing, the magistrate judge
recommended ahying both claimshecause

The [state habeasirial court heard the petitioner’'s claim that he
wanted to testify but was not allowed to, and his attorney’s testimony

6
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that he advised the petitioner not to testify, even though he had a
right to testify, and that the petitioner chose to accept the attorney’s
advice. Under questioning, the petitioner admitted that his attorney
advised him not to te$yi and that he thought his attorney was acting

in his best interest. The record developed at the trial court’s Rule 32
hearing does not demonstrate that the court made any unreasonable
determination of any facts in light of the evidence presented. Neithe
has petitioner demonstrated that the trial court failed to follow any
clearly established federal law with respect to his right to testify.

Despite Bester’s objection that the magistrate judge’s report and recommendation
did notaddress hislaim that trial counsel was ineffective for failing to request a
no-adverseanferenceanstruction the district couradopted the reporagreed with
the recommendatiorand deniedBester's§ 2254 petition. This Court granted
Bester a certificate of appealability tre followingissue
Whether [Bester’s] trial counsel rendered ineffective assistance of
counsel by failing to request a -adversenference jury instruction

regarding petitioner’s right not to testiffseeCarter v. Kentucky450
U.S. 288, 101 Ct. 1112 (1981).

V.
We reviewdenovoa district court’s denial of a 3254 petition.Ferguson v.

Sec'y, Fla. Dep'’t of Corr.716 F.3d 1315, 1330 (11th Cir. 201&)nder the

Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), a federal court
cannot grant habeas relief on a claim adjudicated on the merits in state court unless
the state court’s decision (dyas contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme

Court of the Uited State’, or (2)“was based on an unreasonable determination of

7
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the facts in light of the evidence presented in the State court proceeding.” 28
U.S.C. 82254(d). In this caseit appears thatone of thestate coud adjudicate
on the merit8Besters claimthat trial counsel was ineffective for failing to request
the neadversenference instruction

“When a state court rejects a federal claim without expressly addressing that
claim, a federal habeas court must presume that the federal claimjudisatdd
on the merits— but that presumption can in some limited circumstances be

rebutted. Johnson v. Williams568 U.S. 133 S.Ct. 1088, 10962013) For

example, the Supreme Court suggesteibimsorthat “[w]hen the evidence leads
very clearly to the conclusion that a federal claim was inadvertently overlooked in
state court, 8254(d) entitles the prisoner to an unencumbered opportunity to make

his case before a federal judgéd. at 1097; Childers v. Floyd, 736 F.3d 1331,

1334 (11thCir. 2013) (en banc) (“To determine whether the presumption has been
rebuted, we look to the state court’s decision and the record in the case to
determine whether the evidence leads very clearly to the conclusion that the federal
claim was inadvertently overlooked in state coliffdotnote, quotation marks,
and alteration omitted)The presumption has been rebutted in this case.

The Alabama Court of Criminal Appeals, while permitting Bester to proceed
prose rejected hipro sebrief — not the arguments in his brief, but the brief

itself — andconsidered only the claims thastidismissed) habeas counsel had
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raised which did not include claim of ineffective assistance for failing to request
a noadversenference instructionWhile the stag appellate counnay not have
“inadvertently overlookd’ Bester’s claimjt did notadjudicate tk claimon the
merits either SeeJohnson133 SCt. at 1097. Neither did the state trial court.

In the state collateral proceeding, the trial court askaedgedBester’'s
claim that trial counsel was ineffective for failing to request-adaversenference
instruction Butthe reason for its denial of tle&aim, paradoxicallywasthat the
trial courthadnot hal theopportunity todecidewhether to giveéhe instruction
becauseounsel hadot requested. Which was thgoint of the ineffective
assistance of counsahim, a point that the state court’s circular reasoning missed
In theterms of thelohnsordecision, the statial court “inadvertentt

overlooked” the actual clainfiailing to rule on the merits of itJohnson133 S Ct.

at 1097 Wetherefore must decide the clagenovo. Seeid. at1096
V.

The Supreme Court has held thattaninal trial judge must give a ‘ro
adversanference’ jury instruction when requested by a defentadd so.”
Carter 450 U.Sat300, 101 SCt.at 1119 Theright to such an instruction is
necessary to proteyt] he freedom of a defendant in anaimal trial to remain
silent unless he chooses to speak in the unfettered exercise of his aividyak

305, 101 SCt. at 1121 (quotation marks omitted). Thatesduséthe failure to
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limit the jurors speculation on the meaning of that silerweken the defendant

makes a timely requestat a prophylactic instruction be given, exacts an

impermissible toll on the full and free exercise of the priviledd. (emphasis
added).But the Supreme Court has also saidictathat“[ijt may be wise fo a
trial judge not to give [a nadversanference jury] instruction over a defendant’s

objection” Lakesidev. Oregon 435 U.S.333, 340, 98 SCt.1091,1095(1978)

Neither the Supreme Courbrthis Court has ever held that a trial court must give

ano-adversenference instructioif one is not requestedNor has either court

held that it is ineffective assistance of counsel not to request such an instruction.
Besterraises thaineffective assistanadaim, contending triatounsel was

ineffective for failing to request a rardversenference instructionTo establish

his claim of ineffective assistanclee must show that counsel’s performance was

deficient and that the deficient performance prejudibedefense.Strickland v.

Washington466 U.S. 668, 687, 104 Gt. 2052, 2064 (1984)Counsel performs

deficiently if “in light of all the circumstances, the identified acts or omissions

were outside the wide range of professionally competent assistddcat’690,

104 S Ct. at 2066.A counsel’s deficient performance prejudices the defense if

“there is a reasonable probability that, but for counsel’s unprofessional errors, the

result of the proceeding would have been differeid."at 694, 104 SCt. at 2068.

“Becau® both part®f the test must be satisfied in order to show a violation of the

10
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Sixth Amendment, the court need not address the performance prong if the

defendant cannot meet the prejudice prong, or vice Veksalladay v. Haley209

F.3d 1243, 1248 (11t6ir. 2000) (citation omitted). We will take advantage of
that option andorego decidingvhethertrial coursel perfornmed deficiently by not
requesting the nadverseanference instruction We can skip over that issue
becausd@ester has not establishedeasonable probability that the result of his
proceeding would have been different if thetructionhad beemequested and
given

Besterargues that the evidentieat he possessed cocaine and drug
paraphernaliavas “not overwhelmintandthatthe jury’s questionabout the
small whiteplastic bag show that it had doubts abwbether he possessedth

items inside it.He relies heavily on this Courtdecision inUnited States v.

Burgess175 F.3d 1261 (11th Cir. 1999 that casethe defedantrequested a
no-adversenference instruction but thaistrict court failed to give it.ld. at 1263—

64. While deliberatingthe jury asked the court for further instruction about the
law on Burgess’ defense of entrapmantl stated that “[tjhere is some reasonable
doubt that the Defendant would hgdeemmitedthe crimel]if the police did not
send [him an email], is this nothing more than the Govt. offering an opportunity
Id. at 12@. In the end the jurgonvicted Bugess Id. at 1264. On direct appeal

we reversed his convictiolecausehe evidence againBurgessvas not

11
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overwhelming especially in light othejury question exiicitly stating that it had
reasonableloubt about the sufficiency of the evidemeethe entrapment issuéd.
at126769.

Bester’s reliance on tiieurgessdecisionis misplaced. Even if the fadts
this case were identical to thaseBurgesgwhich they are not), thBurgess
decisionwould notestablish thaBesterhas shown the necessamngjudicebecause
thatcase and this one are governed by different burdens of persuasion and different
prejudice standarddn Burgesswe held that the district court’s failure to give a
no-adversenference instructiowhenthe cefendant had requestone is
constitutional errornd. at 126566, a “classic trial error,’'id. at 1266 (quotation
marks omitted), subject to “constitutional harmless error” revigwat 1267.
And “before a federal constitutional error can be held harmless, the court must be
able to declare a belief that it was harmless beyond a reasonable doudprhan
v. California, 386 U.S. 18, 24, 87 Gt. 824, 828 (1967)Thegovernment, not the
defendant, bears tlieirden of establishing thatconstitutionberror is harmless
What theBurgessdecision holds ishat where the evidence against the defendant
was not overwhelming and, after all of the evidence wak@jurystated it had a
reasonable doubt about guthe government has not carried its burden of proving
beyond a reasonable doubt thatfdikire to give the instructiowasnot harmless.

Burgess 175 F.3d at 126%609.

12
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Bester, on the other hand, lesserted a claim of ineffective assistance in a
§ 2254 proceeding, gbe burden on the prejudice or harm issue is on the other
side of the courtroom. The state does not have the burden of showing that any
error was harmless beyond a reasonable doubt, or harmless by any standard at all.
Instead, Bester has the burden of establishiagigice under th&trickland

standard.SeeHolsey v. Warden, Ga. Diagnostic Prisé84 F.3d 1230, 1256

(11th Cir. 2012) (“To succeed on his ineffective assistance of counsel claim, [the
petitioner] has the burden of showing [deficient performance and prejudice] under
Strickland”). He mustshowthatthereis a ‘feasonable probability that, but for
counsel’dclaimed]unprofessional errors, the result of the proceeding would have
been different.”Strickland 466 U.Sat 694, 104 Ct. at 2068.

Besterhas notcarriedhis burdenof showing prejudice Theevidence
against him was overwhelming and the jurengd-trial questions did nathow
that they hd doubts about this guiltSergeant French testified that SasvBester
and a companion carrying the white grocery bag and the black suitcase from his
house to the truglkand both Sergeant French and Deputy Etdstiied that they
saw Bester carrying dsmallwhite grocery bag from the truck to his mother’s
apartment Bester'smother gave the officers a written statement that Bester had
broughtawhite bag into her house and placed it behind the boombox, where the

officersfoundthe small white grocery badn addition toBester’'s mother’s

13
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written statementhreeofficers testified that shieadtold themthather son had
broughta smallwhite grocerybag into her apartment. That bag contaidigdgal
scales, a bag giowdercocaine, and a bag of crack cocaine
As for the black suitcas®eputy Eaton found in the bed of the truck
Bester was riding in when the police pulled him and his compabniars Deputy
Eaton’s K9 partner Pepsndicated the presence of drugshe black suitcase.
The suitcaseontainedan ash tr[a]y, a pill splitter, three syringes, small pieces of
torn off Brillo pad, [and] a burn push rod, typical of use in a crack pipe,” which
Deputy Eaton testified were iterf@ommonly used for the injection of drugs.”
And Deputy Eaton testified that Bestemdadmittedthatthe suitcase was his.
There was no evidence to refute or cast doubt on any of that testimony.
Besterrelies on the questions that several jurors askeithg the trialabout
the smallwhite grocerybag that he carried into his mother’s apartmétg would
have us believe those questions show that the jury had “doubts about the
evidence.” We araotpersiaded. Questions that theljy as a whole sends to the
judgeduring deliberations mayndicate some doubt about the strength of the
evidenceas they did in th8urgesscase. But in the unusual trial where individual
jurors are permitted to submit questions to clarify testimony while a witness is still
on the stand, juror questions will seldordicate that the jury has doubts about

guilt. First, the questions come from individual jurors and not the jury as a whole.

14
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Second, when a question is allowedly judge and answered by the witness, the
answer may well resolve any c@mnn or doubt that the juror hadhird, even if a
guestion indicated some doubt in an individual juror's mind at that point in the
trial, there is no way to know whether that dosirvived the presentation of other
evidence, the judge’s closing instructions to the jury, and the arguments of counsel
In this case, the most that tlueors’ questions show is that at least some of them
were paying attention to the trial evidence andscientiously attempting to clarify
any ambiguities ithe evidencevhile they had the opportunity to do so.

In light of the overwhelming evidence of his guBgster has not carried his
burden ofshowng thatthe jury inferred his guilt because of the lack of a no
adverseanference instruction. He has not shoavfreasonable probability that .
theresult of the proceeding would have been differéntbunsel had requested
and thecourt had given ac-adversenferencenstruction. Strickland 466 U.Sat
694, 104 SCt. at 2068.

VI.

At oral argument Bester asserted that he was entitled to an evidentiary

hearingon this claim A hearing might arguably be relevdatthe performance

deficiencyissue inan ineffective assistance of counsel claiBut seeHarrington

v. Richter 562U.S.86, 109, 131 SCt. 770, 790 (2011) (“The Court of Appeals

erred in dismissing strategic considerationsas an inaccurate account of

15
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counseéls actual thinking . . .Strickland. .. calls for an inquiry into the objective
reasonableness of courisgberformance, not counsgbkubjective state of mind;”)

Chandler v. United States, 218 F.3d 1305, 1315 (11th Cir. Z66@anc)“The

reasonableness of a counsgleformance is an objective inquinAnd because
counsels conduct is presumed reasonable, for a petitioner to show that the conduct
was unreasonable, a petitioner must establish that no competent counsel would
have taken the action that his counseltdi®’) (footnotes and citations omitted).

We have, however, skipped over the deficiency issue and affirmed the denial of the
claimbecause of Bester’s failure to shprejudice. It is difficult, if not

impossibleto imagine anyacts outside the recottat are relevant to the question

of whether there is a reasonable probability of a different result if a particylar jur

instruction had been giverseeHill v. Lockhart, 474 U.S. 52, 59, 106 §t. 366,

370 (1985) (explaining that, in an ineffectivemesse involving the alleged failure
of counsel to discover or present potentially exculpatory evidence, the prejudice
inquiry “will depend in large part on a prediction whether the evidence likely
would have changed the outcome of a trial”). Bester has not proffered any facts
that would be relevant to that issue in this cal®at is enough, by itself, to rule
out an evidentiary hearing.

And there is another reastmdo so. Absent certain exceptions not

applicable here, a federal court may not hol@wdentiary hearingn a 82254

16
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proceedingf the applicantailed to develophe factual basis for the claim in state

court proceedings. 28 U.S.C2854(e)(2)Williams v. Taylor 529 U.S. 420, 43

120 S.Ct. 1479, 1487 (2000) If‘the prisoner has failed to develop the facts, an
evidentiary hearing cannot be granted unless the prisoc&se meets the other
conditions of 254(e)(2).). Bester has offered no justification for his failure
during the evidentiary hearing held in the state collafgadeedingo develop
whatever facts he thinks may be relevant eophejudicassue. He is not entitled
to another shot at it in federal cougee?8 U.S.C. 8254(e)(2).

AFFIRMED.
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