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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1315874

D.C. DocketNo. 1:13-cr-20334CMA-2

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

versus

JOSEPH PETER CLARKE,
BOBBY JENKINS,

DefendantsAppellants.

Appeak from the United States District Court
for the Southern District of Florida

(May 11, 2016)
Before MARTIN and DUBINA, Circuit Judges, and RODGERBSistrict Judge.

PER CURIAM:

* Honorable Margaret C. Rodgers, Chief United States District Judge for tteehoDistrict of
Florida, sitting by designation.
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Whether a conviction qualifies under 18 U.S.C. § 922(g)(1), the federal
felon-in-possession statute, is “determined in accordanitetire law of the
jurisdiction in which the proceedings were held.” 18 U.S.C. § 921(a)(20).
Florida’s felonin-possession statute prohibits a person from “ownl[ing] or [ ]
hav[ing] in his or her care, custody, possession, or control any firearmhat if t
person has been . . . [c]onvicted of a felony in the courts of [Florida].” Fla. Stat.
§ 790.23(1).

A year ago, we certified a question to the Florida Supreme Court asking
whether that State treats a guilty plea for a felony with adjudication withheld as a

“conviction” for purposes of §90.23(1)(a).United States v. Clarkg80 F.3d

1131 (11th Cir. 2015) (per curianQlarke ). We revisit this appeal with the
benefit of that court’s clear response: “[F]or purposes of section 790.23(1)(a), a

guilty plea for a felony for which adjudication was withheld does not qualify as a

‘conviction.”* Clarke v. United States, 184 So. 3d 1107, 1108 (Fla. 2@l&)ke
II). Based on this clear response, we vacate defendant Bobby Jenkins’s conviction
under8 922(g)(1) for being a felon in possession of a firearm and remand for

resentencing.

! We attach the Florida Supreme Court’s opinion as an appendix.
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l.

Joseph Peter Clarke and Bobby Jenkins appeal their convictions for
conspiracy to commit Hobbs Act robbery, 18 U.S.C. § 1951(a); conspiracy to
possess with intent to distribute five or more kilograms of cocaine, 21 U.S.C.
88841(a)(1), 846; possession of a firearm by a convicted felon, 18 U.S.C.
8922(g)(1); and using and carrying a firearm during and in relation to a crime of
violence and possession of a firearm in furtherance of a crime of violence,
specifically, the Hobbs Act robbeng. § 924(c)(1)(A). Both Jenkins and Clarke
raise a number of challenges on appeal. We address all but this one in a separate
opinion.

Here we address only Jenkins’s 8 922(g)(1) conviction for being a felon in
possession of a firearm. According to the government, Jewkis® convicted
felon because earlier in his life he pleaded guilty to possession of cocaine in Florida.
Although Jenkins was found guilty of cocaine possession, the adjudication of that
offense was withheld. Jenkins argues that because this adjudication was withheld,
his possessienf-cocaine charge does not qualify as a “conviction” under Florida
law.

We have held that the “appropriate source of applicable Florida law [for
evaluating the term ‘conviction’ in 8 922(g)(1)] would be that surroundingdas

own unlawful possession of firearms by a felon statute, Fla. Stat. A90.83.”
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United States v. ChubbucR52 F.3d 1300, 1304 (11th Cir. 2001).Qlarke 1|, the

Florida Supreme Court answered our question about whether a guilty plea with
adjudication withheld is a “conviction” under the State’s felofpossession statute
“in the negative.” 184 So. 3d at 1108.

In arriving at this conclusion, the Florida Supreme Court reasoned that when a
defendant “such as Jenkins . . . has his or her @dpuch withheld, it is because the
trial court has found that the defendant is not likely to engage in further criminal
conduct and that justice and the welfare of society do not require that the defendant
suffer the penalty imposed by lawid. at 1114-15. Now that the Florida Supreme
Court has made clear that Jenkins’s guilty plea with adjudication withheld is not a
“conviction” for purposes of §90.23(1)(a), his 822(g)(1) conviction cannot stand.

Il

The Eleventh Circuit has contrary precedent on this issue. In United States v.

Orellanes 809 F.2d 1526 (11th Cir. 1987), we said that “one who pleads guilty in a
Florida state court and has imposition of sentence withheld, may nevertheless be
held to have been ‘convicted’ for purposes of applying federal criminal statutes
which punish certain conduct following conviction of a felonid’ at 1527. We

affirmed that holding in United States v. Grinkiewicz, 873 F.2d 253 (11th Cir. 1989)

(per curiam). However, i@hubbuckwe recognized that “[iJt has beme

increasingly clear that perhaps our interpretation of Florida law was either inrerror o
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has since changed252 F.3d at 1305.
Generally, we are bound by prior decisions of this Court unless the Eleventh

Circuit sitting en banc overrules the prior decisi@geeHattaway v. McMillian 903

F.2d 1440, 1445 n.5 (11th Cir. 1990). However, if “the United States Supreme
Court or the Florida courts cast doubt on our interpretation of state law, a panel [is]
free to reinterpret state law in light of the nen@gedents.”ld. Florida’s highest

court has plainly told us that our interpretation of Florida la@nellanesand
Grinkiewiczwas wrong. Therefore, our prior precedent rule must give way to the
direction we’ve received from Florida’s highest court. We vacate Jenkins’s
8922(g)(1) conviction for being a felon in possession of a firearm and remand for
resentencing.

VACATED AND REMANDED.
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Supreme Court of Florida

No.SC15506

JOSEPH PETER CLARKE, €t al.,
Appellants,

VS.

UNITED STATESOF AMERICA,
Appellee.

[Februaryll,2016]
LABARGA, C.J.

This cases beforethe Courtfor reviewof aquestionof Floridalaw certified
by the United StatesCourtof Appealsfor the EleventhCircuit thatis determinative
of acauseyendingin thatcourtandfor whichthereappearso beno controlling
precedentWe havejurisdiction. Seeart.V, 8 3(b)(6),Fla. Const. In United

Statesy. Clarke 780F.3d1131(11thCir. 2015),thecourtcertifiedthefollowing

guestiorto this Court:

Floridalaw prohibitsapersonfrom “own[ing] or . . . hav[ing]in his
or hercare,custody possessiomr controlanyfirearm . . if that
persorhasbeen. . .[c]onvictedof afelonyin thecourtsof [Florida].”
Fla.Stat.§ 790.23(1). For purpose®f thatstatute doesaguilty plea
for afelonyfor which adjudicatiorwaswithheldqualify asa
“convictf[ion]"?
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Id. at1133. Section790.23(1)(a)FloridaStatuteg2008),in pertinentpart,makes
it acriminal offensefor apersornto ownor havein his or hercare,custody,
possessiorgr controlanyfirearmif thatpersorhasbeenconvictedof afelonyin
thecourtsof this state! Thus,this Courtis askedby the EleventhCircuit to
determingf, underFloridalaw, apersons “convicted” for purpose®f thatstatute
If thepersorhasenteredapleaof guilty to afelony offensebut adjudicatiorfor
thatoffensehasbeenwithheld. Forthereasonshatwe explain,we answetthe
certifiedquestionn the negativeandhold thatfor purpose®f section
790.23(1)(a)aquilty pleafor afelony for which adjudicationvaswithhelddoes
notqualify asa“conviction” underthatstatute.
BACKGROUND AND FACTS

JoseplPeterClarkeandBobbyJenkinsverecodefendants the United
StateDistrict Courtfor the SoutherrDistrict of Florida. Clarkehasnoissuesn
thisappeakndhis casdas notthesubjectof the certifiedquestion.We are
concernedhereonly with thecertifiedquestiorasit relateso BobbyJenkins.The
EleventhCircuit addressedll otherclaimsappealedy JenkinsandClarkein a

separat®pinion,andthoseclaimsarenotatissuehere? Thequestiomow before

1. Section790.23(1)(a)FloridaStatutesalsomakest unlawful for any
persorto own or to havein his or hercare,custody possessiorgr controlany
ammunitionor electricweaporor device,or to carryaconcealedveapon,
includingateargasgunor chemicalWweaporor device,if thatpersonhasbeen
convictedof afelony.
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this CourtinvolveswhetherJenkins’prior guilty pleain Floridain 2008,followed
by awithhold of adjudicatiorasto thefelony offensecommittedby him,
constitutesa“conviction” undersection790.23(1)(a).

In this casethe EleventhCircuit explainedhat,afterareversesting,Jenkins
andClarkewereindictedfor conspiracyto commitHobbsAct robbery,conspiracy
to possessvith intentto distributefive or morekilogramsof cocaine possessionf
a firearmby aconvictedfelon,andusingandcarryinga firearmin furtheranceof a
crimeof violence. Clarke 780F.3dat1132. Theevidenceattrial revealedhat
JenkinsandClarkewerein avehicleonthewayto the purportechomeinvasion
robberyand,whenconfrontedby ateamof detectivesJenkinsvasfoundwith a

40 caliberSIG Sauethandgun.SeeUnited Statesy. Clarke 600F. App’x 709,

713(11thCir. 2015). In Count3 of theindictment,Jenkinsvaschargedwith
violating 18 U.S.C.8922(g)(1) ,which makest afederaloffensefor aperson
convictedof anoffensepunishabldy atermof imprisonmenexceedingneyear
to possess firearmor ammunition. 1d.

As to thequestionof whetherJenkinsvasaconvictedfelon subjectto 18
U.S.C.8922(g),the EleventhCircuit explained:

In Count3 of theindictment,Jenkinsvaschargedwith
violating § 922(g),which makegt afelony for aconvictedfelonto

2. SeeUnited Statesy. Clarke 600F. App’x 709(11thCir. 2015),anappeal
by bothJenkinsandClarkein which the courtconsideredive claimsof errorand
affirmed.
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possesa firearm. Accordingto thegovernmentJenkinsvasa
convictedfelonbecausdepreviouslypleadedyuilty to possessionf
cocaindn Florida. However althoughtherewasafinding of guilt,
adjudicationwaswithheld. Jenkinsargueghatbecauséhis
adjudicationwvaswithheld,his possessiotwf-cocainechargeshould
notqualify asa“conviction” under§ 922(qg).

Clarke 780F.3dat1132. Whatconstitutesaconvictionfor purpose®f 18 U.S.C.
8 922(g)(1)“shall bedeterminedn accordancevith thelaw of thejurisdictionin
whichtheproceedingsvereheld.” 18U.S.C.§ 921(a)(20%. “[T]he . . .
appropriatesourceof applicableFloridalaw would bethatsurrounding=lorida’s
ownunlawful possessionf firearmsby afelon statute Fla. Stat.Ann. § 790.23.”

United Statess. Chubbuck252F.3d1300,1304(11thCir. 2001). Thus,the

guestionbeforethis Courtis whetherFloridatreatsaguilty pleawith adjudication
withheldasa“conviction” for purpose®f section790.23 Florida Statutes.
TheEleventhCircuit concludedhatthe FloridaSupremeCourthasnot

squarelyaddressethisissue put notedthatin Statev. McFadden772S0.2d 1209

(Fla.2000),in adifferentcontext.this Courtadoptedadefinition of “conviction”
thatrequiresanadjudicatiorof guilt or judgmentof convictionby thetrial court.

Clarke 780F.3dat1132. TheEleventhCircuit alsoexplainedhatin McFadden

3. Thefederallaw, 18 U.S.C.8 921(a)(20)furtherprovidesthat“[a]ny
convictionwhich hasbeenexpungedpr setasideor for which apersorhasbeen
pardonedr hashadcivil rightsrestoredshallnotbe consideredconvictionfor
purpose®f this chapterunlesssuchpardonexpungementr restoratiorof civil
rightsexpresshyprovidesthatthe persormaynot ship,transportpossesspr
receivefirearms.” 18U.S.C.§921(a)(20).

-4 -
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this Courtreliedonits opinionin Statev. Snyder 673So0.2d 9 (Fla. 1996),where

we “notedthatFlorida’sfelon-in-possessiotaw ‘applies“following an
adjudicationof guilt in thetrial court.”’ ” Clarke 780F.3dat1132(quoting
McFadden772So.2dat1215n.5(quotingSnyder 673So0.2d at 10)). The
EleventhCircuit alsorecognizedhatFlorida’s SeconcandThird District Courtsof

Appealhaveheldthat,for purpose®f section790.23,FloridaStatutesa

convictionrequiresadjudication.Clarke 780F.3dat 113233 (citing Castillov.

State 590S0.2d 458,461 (Fla. 3d DCA 1991),andStatev. Menutg 912 So.2d

603,605-06 (Fla.2d DCA 2005)).
Thereasorthe EleventhCircuit certifiedthe questionn theinstantcasewas
furtherexplainedasfollows:

Ordinarily, this suggestiorirom the FloridaSupremeCourtthat
awithheldadjudications insufficient,alongwith on-pointFlorida
District Courtsof Appealrulingsthatconfirmthe suggestionwould
beenoughfor usto find thatJenkins’sprior crimewasnot a
convictionunder§ 922(g). Indeed we havepreviouslysaidthat“[i]n
mattersof statelaw, federalcourtsareboundby therulingsof the
state’shighestcourt. If thestate’shighestcourthasnotruledonthe
issuea federabourtmustlook to theintermediatestateappellate
courts.” Vealev. Citibank,F.S.B, 85F.3d577,580(11th Cir. 1996)
(citationomitted). But thedifficulty for usin this casas thatthis
Circuit hasheldthe oppositan atleasttwo earlier casesln United
Statesy. Orellanes809F.2d1526(11thCir. 1987),we saidthat“one
who pleadgguilty in aFloridastatecourtandhasimpositionof
sentencavithheld,mayneverthelesbeheldto havebeen‘convicted’
for purpose®f applyingfederalcriminal statutesvhich punishcertain
conductfollowing convictionof afelony.” 1d. at1527. We affirmed
thatholdingin United Statess. Grinkiewicz, 873F.2d253(11thCir.
1989)(percuriam).
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Thus,we find ourselvegacingconflictingcommands.Onthe
onehand,our prior-precedentule demandshatwe follow our prior
decisionnthis matter. SeeChubbuck252F.3dat1305n.7 (“We
arenotatliberty to disregardvindingcasdaw thatis socloselyon
pointthathasbeenonly weakenedratherthandirectly overruled by
the[Florida] SupremeCourt.” (alterationadopted)quotingFla.
Leagueof Prof'l Lobbyistsv. Megqgs 87 F.3d457,462(11thCir.
1996))). Ontheotherhand,althoughthe FloridaSupremeCourthas
notdirectlyaddressethepoint,indicationsfrom thatCourtsuggest
thatour holdingsin OrellanesandGrinkiewiczarenolongerin
keepingwith Floridalaw. At leasttwo lowerappellatecourtsin
Floridaconfirmthisinterpretation.\We havenotedin acase
addressinghis samessue:‘lt hasbecomancreasinglyclearthat
perhapourinterpretatiorof Floridalaw waseitherin erroror has
sincechanged.”Chubbuck252F.3dat 1305.

Clarke 780F.3dat1133. With this backgroundn mind, we turnto determination
of thecertifiedquestionbeforeus.
ANALYSS
As the EleventhCircuit hasexplainedthatcourtis boundto follow its own
precedent.Chubbuck252F.3dat1305. In 2001,relying onits prior decisionsn

United Statesy. Orellanes809F.2d1526(11thCir. 1987),andUnited Statesy.

Grinkiewicz, 873F.2d253(11thCir. 1989),the EleventhCircuit heldin Chubbuck
thatthedistrictcourtdid noterrin finding thatachargeof felon-in-possession
underl8U.S.C.8 922(g)couldbeprovenwherethe defendanpledguilty to a
felony eventhoughadjudicationwaswithheld. Chubbuck252F.3dat 1305.
However the EleventhCircuit cautionedn Chubbuckhat“[i]t hasbecome

increasinglyclearthatperhapsurinterpretatiorof Floridalaw waseitherin error
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or hassincechangedbut giventhedefendant’'dailureto objectandwithoutany
definitive authorityfromtheFloridaSupremeCourtthatcontradictoour precedent,
we declineto, andin factcannot find thatthedistrict court committeglain error.”
Chubbuck?252F.3dat 1305. In afootnotein Chubbuckthecourtexplainedhat
underits precedentapanelcannotoverrule“a prior [panel’s]holdingeventhough

convincedt is wrong.” Id. atn.7 (quotingU.S.v. Steele 147F.3d1316,131718

(11thCir. 1998)(en banc)).TheEleventhCircuit statedhowever that“the prior
precedentule would notapplyif interveningon-pointcasdaw from eitherthis
Court[the EleventhCircuit] enbanc,the United StatesSupremeCourt,or the
FloridaSupremeCourtexisted.” Id. atn.7 (bracketednaterialadded).

Again,in thepresentasetheEleventhCircuit hasexpresseds doubts
aboutwhetherthis Courtholdsthat“conviction,” for purpose®f section
790.23(1) canbeprovenwhereadjudicatiorwaswithheldasto the prior felony
offense. TheEleventhCircuit stated,'On theotherhand althoughthe Florida
SupremeCourthasnotdirectly addressethe point,indicationsfrom thatCourt

suggesthatour holdingsin OrellanesandGrinkiewiczarenolongerin keeping

with Floridalaw.” Clarke 780F.3dat1133. In decidingOrellaneswhereit held
thatunderFloridalaw theterm*“conviction” meansadeterminatiorof guilt and

doesnotrequireanadjudicatiorby the Courtfor prosecutiorunderl8 U.S.C.
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§ 922(g),theEleventhCircuit reliedon this Court’sdecisionin Statev. Gazda257

S0.2d242(Fla.1971).

In Gazdawe heldin a differentcontextthat“for purpose®f construing
8§ 775.14. . .theterm‘conviction’ meangdeterminatiorof guilt by verdictof the
jury or by pleaof guilty, anddoesnotrequireadjudicationby thecourt.” Gazda
257S0.2dat24344. Section775.14dealtwith astatutorylimitation onthe
ability of the stateto sentencadefendantor aconvictionof thesamecrimefor
which sentencéadbeenearlierwithheldandnotalteredfor five years. However,
in Gazdaadjudicatiorwasnotwithheld pursuanto section948.01 Florida
Statutesasit wasin Jenkins’case putwassimply postponedvhile the defendant
wassentfor medicaltreatment. Later,in Grinkiewicz the EleventhCircuit relied
onits prior decisionin Orellanedo reachthe sameconclusiorthat“conviction”
doesnotrequireanadjudicationof guilt. Grinkiewicz 873F.2dat255(citing
Orellanesasbindingprecedenbnthequestionof whetherunderFloridalaw a
persons consideredfelon evenwhentherehasbeenawithholdingof

adjudicatiorof guilt).

4. In Gazdathetrial courtpostponecdjudicatiorandsentencingpendinga
presentencmvestigation.Shortlythereafterthedefendantvasremandedor
medicaltreatmenttthe SouthwesEloridaTuberculosidHospital. Gazda 257 So.
2dat243. Thedefendanheverreturnedrom the statehospitalfor adjudication
andsentencing.ld.
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As notedabove the EleventhCircuit in theinstantcasas concernedhatthis
Courtmayholdthataconviction—for purpose®f section790.23(1) Florida’s
“felon-in-possessionstatute—doesrequireanadjudicationof guilt. TheEleventh

Circuit citedthis Court’sdecisionin Statev. McFadden772So.2d 1209(Fla.

2000),in whichwe adoptedadefinition of “conviction” thatrequiresan
adjudicationn the contextof useof aprior convictionin impeachingawitness.
We statedn McFadderthat“wherethetrial courtwithholdsadjudicatiornof guilt
asauthorizedby statute,”aprior crimeis nota“conviction” for purpose®f
impeachmentinderthe FloridaEvidenceCode. McFadden772So.2dat1216.

In interpretingsection90.610(1) FloridaStatute1997) the statuteatissue
in McFaddenwe stated:

In theabsenc®f adefinition of “conviction” in section
90.610(1)jt is appropriateo resortto prior casdaw. See State.
Mitro, 700S0.2d 643,645 (Fla. 1997). Defining “conviction” to
requiretheadjudicationof guilt is consistentith this Court’s
jurisprudence Beforetheenactmenof theFloridaEvidenceCodein
1976,this Courtonseverabccasionhaddefinedtheterm
“conviction” asencompassingguilty pleaor verdictof guilty along
with ajudgmentoy thecourt. Overonehundredyearsago,this Court
In Barnesobservedhatin its “ordinary sense,theterm* ‘conviction’
meangheascertainmentf theguilt of aparty,eitherby apleaof
guilty, or by theverdictof ajury.” Stateexrel. Owensv. Barnes 24
Fla.153,157,4 S0.560,561(1888). However,the Courtrecognized
that“numerousauthorities”heldthata“judgment orsentencéwas] a
necessargomponenpartof ‘conviction.”” 1d. Thus,for purpose®f
construingheterm“conviction” asusedin astatutedealingwith
“convictionfees,”the Courtusedadefinition of convictionthat
includedthejudgmentandsentenc®f thecourt. 1d. at161,4 So.at
562.
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Similarly, this Courtonceagainaddressethedefinition of
“convicted”in thecaseof Smithv. State 75 Fla.468,473,78 So.
530,532(1918),wherethe Courtconstrued thé&ermasusedin a
statuteprohibitingthesellingof intoxicatingliquorsto minors.
Accordingto this Court,“The meaningof theword ‘convicted’ as
usedin thestatute. . .meangheadjudicationby the courtof the
defendant’guilt.” 1d. Aswe statedn Smith

This courthassooftenexpressetheopinionthat
theword “conviction” includesthejudgmentof thecourt
aswell asapleaor verdictof guilty, thatsuchdefinition
of theword asusedin the statuteor pleainvokedto
describeheeffectof a formerconvictionin asubsequent
casemaybesaidto befirmly established

75Fla.at475,78 So.at532 (emphasisupplied).

For purpose®f impeachingawitnesswith aprior conviction
undersection90.610(1) howeverwe find no basisto deviatefrom
thedefinition of convictionmostconsistentlyusedby this Court,
whichrequiresajudgmentof thecourtadjudicatinghedefendant

guilty.
McFadden772So0.2dat121416. In this statementwe recognizedhe existence
of alongstandinggonsistendefinition of “conviction” thatrequiresan
adjudication.Examplesof ourlongstandinggconsisteninterpretatiorof theterm

“conviction” asrequiringadjudicationncludeStatev. Barnes 4 S0.560,561 (Fla.

1888)(explainingthatalthoughsomedefinitionsallow afinding of guilt to
constituteaconviction,“numerousauthoritieq] holdthejudgmentor sentencéo

beanecessargomponenpartof ‘conviction’”); Smithv. State 78 S0.530,532

(Fla.1918)(holdingthatwhere“conviction” is anelementf the offense,[t]he

meaningof theword ‘convicted’ asusedin the statute. . .meangheadjudication

-10-
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by the courtof thedefendant'gyuilt”); Timmonsv. State 119S0.393,394(Fla.

1929)(“The word ‘convicted’ asusedin theindictmentagainsthe defendant,
underthe statuteffor unlawful possessioof liquor] . . . meanghatthedefendant
hadbeenformally adjudgedo beguilty by the countyjudge’scourtof Marion

County.”); Weatherss. State 56 S0.2d 536,538 (Fla. 1952)(holdingthat

“conviction” occurswhenthejury returnsaverdictof guilty andthejudge

“clinchesthefinding” by adjudicatinghe defendant'guilt); DeltaTruck Brokers,

Inc.v. King, 142S0.2d 273,275 (Fla. 1962)(“The term‘conviction’ hasan
acceptedneaningn applyingstatuteof this nature[anautotransportation
brokeragdicensestatute]. It simply meansadeterminatiorof guilt anda
judgmentof guilt by acourtof competenjurisdictionin acriminal proceeding.”
(bracketednaterialadded)).

And, asthe EleventhCircuit notedin theinstantcase Florida’s Second
District Courtof AppealandThird District Courtof Appealhaveheldthatfor
prosecutiorundersection790.23 FloridaStatutesanadjudications required.

TheThird Districtin Castillov. State 590S0.2d 458 (Fla.3d DCA 1991),which

predatedVicFaddenheldthatfor prosecutiorundersection790.23we construe
‘conviction’ to meananadjudicationof guilt. . . . Whereadjudicatiorhasbeen
withheld,the offenderis not aconvictedfelon.” 1d. at461 (citationsomitted).

And, in Statev. Menutq 912 S0.2d 603 (Fla.2d DCA 2005),the SecondDistrict

-11-
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reliedon Castilloto holdthatfor purpose®f section790.23(1)(a); ‘conviction’

meansadjudicationof guilt’—a merewithhold of adjudicationof guilt of theprior

offensewill notsuffice.” Menutq 912 So.2d at605-06 (citing Malcomv. State

605S0.2d 945,948 (Fla.3d DCA 1992)(holdingthatdefendantvasnever
convictedof afelony for purpose®f section790.23becausdepledguilty and
adjudicationvaswithheld)).

In McFaddenwe acknowledgedhatsomestatutesiavebeenheldnotto
requireadjudicatiorno constitutea“conviction.” We explained:

[W]henwe havedefined“conviction” asencompassingnly aguilty
pleaor gquilty verdict,we havedonesoin relationto aspecificstatute
andits specificpurposeassetforth by the Legislature As werecently
recognizedn Raulersorv. State 763 S0.2d 285 (Fla.2000),although
anadjudicationof guilt is generallyrequired fothereto bea
“conviction,” thattermasusedn Floridalaw isa “‘chameleorlike’
termthathasdrawnits meaningfrom the particularstatutorycontextin
whichthetermis used.” Id. at291 (quotingStatev. Keirn, 720So.
2d1085,1086(Fla.4th DCA 1998)).

McFadden772So.2dat1215(emphasiadded). Thegovernmenpointsto a
numberof statuteghatprovideadefinition of “conviction” or “convicted”to
expresslyncludedeterminationsf guilt for which adjudicationwaswithheld.
Seege.q, §112.3173Fla. Stat.(regardingeloniesinvolving breachof publictrust,
etc.,which expresslyncludesadeterminatiorof guilt whenadjudications
withheldin thedefinition of conviction);8§ 775.13(1) Fla. Stat.(defining

“convicted”to meandeterminatiorof guilt “regardlesof whetheradjudications

-12-
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withheld,” for purposeof registeringasafelon); 8 775.084 Fla. Stat.(regarding
sentencenhancemerfor habitualfelony offenderswhichexpresslyreats
probationor communitycontrolwithoutanadjudicationof guilt asaprior
conviction);and8 943.0435(1)(b)Fla. Stat.(defining“convicted”to includea
determinatiorof guilt regardles®f whetheradjudications withheld,for purposeof

sexoffendermegistration). TheFifth Districtin Clingerv. State 533S0.2d 315,

316(Fla.5thDCA 1988),alsorecognizedhat“for somelimited purposes”
convictionmeansleterminatiorof guilt, regardlesef whetheradjudicationwas
withheld. Oneof those'limited purposestiescribedy Clinger isfor the purpose
of sentencinginderFloridaRuleof Criminal Procedure3.701(d)(2)titled
“Sentencingsuidelines,’'which currentlydefines‘conviction” asadetermination
of guilt resultingfrom apleaor trial, regardlesef whetheradjudicationwas
withheld. SeeFla.R.Crim. P.3.701(d)(2). Thesignificantfactorconcerninghe
abovecitedstatutesandruleis thattheydo expresslyncludewithheld
adjudicationsasconvictionsfor purpose®f the statuteor rule. Notably,section
790.23 atissuein this case doesnot expresslyncludewithheldadjudications
within thedefinition of convictionof afelony for purpose®f the “felon-in-
possessiondffense.

As theFourthDistrictin Statev. Keirn explained,|iln Floridalaw,

‘conviction’ is achameleodike termwhich drawsits meaningfrom its statutory

-13-
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context,”andthat“[w]here the statutorycontextrequirest, theterm‘conviction’
hasbeenconstruedroadlyto includedispositionsvheretherehasbeenno

adjudicationof guilt.” 720S0.2d 1085(Fla.4th DCA 1998),approvedsubnom.

Raulersorv. State 763 S0.2d 285 (Fla.2000). Keirn concludedhat“proper

constructiorof theterm‘conviction’ requiresacloseexaminatiorof its statutory
contextandlegislativehistoryanddevelopment.”ld. at1088. In construinghe
statuteatissuein McFaddenin light of the“chameleoHike” natureof theterm
“conviction,” we lookedto thepurposeof the statutatissue. We concludedn
McFadderthatanadjudicationof guilt is requiredto constitutea“conviction” for
purpose®fimpeachmentindertheevidencecodebecausé thewitnesshasa
criminalrecord,it couldaffectthewitness’scredibility. 722So0.2dat1216. We
alsoconcludedn McFadderthat“it is theadjudicatiorof guilt or thejudgmentof
convictionthatbecomesssentiato utilizing aprior crimeasa‘conviction’ to
challengeatestifyingwitness’spresentredibility.” Id.

Becausghemeaningof “conviction,” if notexpresslystatedn the statute,
will turnontheintentandpurposeof the statuteatissue we will considerthe

statuteasawhole,includingtheevil to becorrectedin endeavoringo ascertain

thatpurpose.See, e.gMcKibbenv. Mallory, 293S0.2d 48,52 (Fla.1974). For

examplewe heldin McCraev. State 395S0.2d 1145,1154(Fla.1980),thata

guilty plea,or verdictof guilty, prior to adjudicatiorandsentencinggonstituteca
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“conviction” for purpose®f section921.141(5)(b)FloridaStatuteg1975),
governingaggravatingircumstances capitalsentencingproceedingsWe found
it properto allow evidenceof McCrae’sguilty pleato assaultwith intentto commit
murderasaprior violentfelony convictionwhich constitutecanaggravatingactor
in capitalsentencingbecausé “was sointendedoy the[L]egislature.” Id. at
1154. This conclusionwasbasedn largepartonthefactthatin determiningf a
deathsentencashouldbeimposed acourtmustconsidethecircumstanceset
forthin section921.141 Florida Statuteswhich will aidthejudgein “establishing
theoverallcharacteanalysisof adefendansothathe[or she]jmayproperly
determingheappropriatesentence.”ld. We stated,;'Given the purposeof this
processit is illogical thatapleaof guilty to aseriousoffenseinvolving violence
thatis disposedf by asentencehatincludesawithholdingof adjudication of
guilt shouldbetreateddifferently thanapleaof guilty with courtadjudication.”
Id.

In looking to the purposeof section790.23(1)(a)andtheevil to becorrected
by thatprovision,we heldin 1967thatsection790.23 prohibitingconvictedfelons
from possessinfrearms,is areasonabl@ublic safeguardintendedto protecithe
public by preventinghe possessionf firearmsby personsho, becausef their

pastconducthavedemonstratednfitnesso be entrustedvith suchdangerous

5. Section921.141(5)(b)FloridaStatuteg1975).
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instrumentalities.”Statev. Snyder 673S0.2d9, 10 (Fla. 1996)(citing Nelsonv.

State 195S0.2d 853,855 & n.8(Fla.1967)). Howeverwhenadefendantsuchas
Jenkingn this case hashis or heradjudicatiorwithheld, it is becausehetrial court
hasfoundthatthe defendants notlikely to engagen furthercriminal conduct
andthatjusticeandthewelfareof societydo notrequirethatthedefendant
sufferthepenaltyimposedoy law. See§ 948.01(2)Fla. Stat.(2008).

Section948.01 titled “When courtmayplacedefendanbn probationor into
communitycontrol,” statesn pertinentpartin subsectiorf2):

(2) If it appearso thecourtuponahearingof the matterthat
thedefendants notlikely againto engagen acriminal courseof
conductandthattheendsof justiceandthewelfareof societydo not
requirethatthedefendanpresentlysufferthe penaltyimposedoy law,
thecourt,in its discretionmayeitheradjudgethedefendanto be
guilty or stayandwithhold theadjudicatiorof guilt; and,in eithercase,
it shallstayandwithhold theimpositionof sentenceiponsuch
defendanandshallplacethedefendantiponprobation.

§8948.01(2) Fla. Stat.(2008)¢ Thegovernmenturgesthatthis provisiononly
grantsthetrial courtdiscretionto withhold adjudicationin orderfor thedefendant
to avoidasentencef imprisonment.However thereareotherpenaltiesmposed
by law onthosepersonsvho havebeenconvictedof afelony. Forinstance,

section790.065 FloridaStatute42015),governssaleanddeliveryof firearms.

Section790.065(2)(a)lprovidesthatuponreceiptof arequestor acriminal

6. Similarlanguagenccursin thecurrentversionof thestatute.See
§948.01(2) Fla. Stat.(2015).
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historycheck theFloridaDepartmenof Law Enforcemenshallreviewrecordgo
determingf thepotentialbuyer‘[h]as beenconvictedof afelony andis prohibited
from receiptor possessionf a firearmpursuanto s. 790.23.” However,in that
samestatute section790.065(2)(a)3stateghatsucharecordseviewshould
determingf thebuyer‘[h]as hadadjudicationof guilt withheldor impositionof
sentencasuspendednanyfelony. . ..” Additionally, thereis precedento find
thatthe purposeof withholdingadjudications rehabilitative to avoid“damning
consequencesdndsothatthedefendantioesnotlosehisor hercivil rights. We

explainedn Petersy. State 984 S0.2d 1227(Fla.2008),that“[tlhe purposeof the

grantingof probation. . .withoutanactualadjudicatiorof guilt, is rehabilitationof
onewho hascommittedthe crime chargedvithout formally andjudicially
brandingtheindividual asaconvictedcriminal andwithoutthelossof civil rights

andotherdamningconsequences.ld. at1231(quotingBernhardtv. State 288

S0.2d490,495(Fla.1974));seealsolLopezyv. State 509S0.2d 1334,1335n.4

(Fla.3d DCA 1987)(concludingthatthe purposeof allowingthetrial courtto
placeadefendanbn probationafterheor sheis foundguilty afterapleaor trial,
withoutenteringaformaljudgmentof conviction,is rehabilitative andif the
defendantompletesis probationaryperiod,hewill notbea“convictedcriminal

with consequenbssof civil rights. . ..").
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As we madeclearin McFadden“wherethetrial courtwithholdsadjudication
of guilt asauthorizedoy statuteand‘stay[s] andwithhold[s]theimposition
of sentence thecourthasfoundthat‘the defendants notlikely againto
engagen acriminal courseof conduct.” McFadden772So.2dat1216
(quoting8948.01(2) Fla. Stat.(1997)). Becausesection790.23(1)s intendedo
keepfirearmsout of the handsof personsvho aredangerousr who might
reoffend thatpurposas notservedwherethetrial courthasexplicitly determined
thatthedefendants not adangerandis notlikely to reoffend—thuswithholding
adjudicatiorundersection948.01laswasdonein this case. Thetext of section
790.23(1)(apoesnot statethatthe statuteappliesnotwithstandinghefactthat
adjudicationwaswithheld. Thus,we adhergo ourlongstandinggconsistent
definitionof “conviction” to requireanadjudicationby the court,andconcludehat
proofof afelony convictionfor thepurposeof prosecutiorof an offenseunder
section790.23(1xequiregproof of anadjudicationof guilt.

CONCLUSION

Forthereason®xplainedabove we answetthe certified questiorposedoy
the EleventhCircuit Courtof Appealsin thenegativeandholdthatfor purpose®f
section790.23(1) aqguilty pleafor afelony for which adjudicatiorwaswithheld
doesnotqualify asa“conviction” underthatstatute. Havingansweredhecertified

guestionwe returnthis caseto the EleventhCircuit Courtof Appeals.

-18-



Case: 13-15874  Date Filed: 05/11/2016  Page: 25 of 25

It issoordered.

PARIENTE,LEWIS, QUINCE,CANADY, POLSTON,andPERRY,JJ.,
concur.

NOT FINAL UNTIL TIME EXPIRESTO FILE REHEARINGMOTION,
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