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HULL, Circuit Judge
Plaintiff-appellantWalter Gomez appeals thestrict court’s dismissal of his
civil rights complaintagainstdefendantsappelleeOfficer John Doe anthe

United Statedfiled pursuant tBivensv. Six Unknown Named Agents of Federal

Bureau of NarcoticsA403 U.S. 3881971) and the Federal Tort Claims Act

(FTCA). The district court dismissed, pursuant to Federal Rule of Civil Procedure
12(b)(6),Gomez’sfalse arrest and excessive force claigaiast Officer Dogand
Gomez'sfalsearrestand battery claims against the United Statédter a careful
review of the record and the briefs, and with the benefit of oral argument, we
affirm.
l. BACKGROUND ?

On April 27, 2010approximatelyfour United States Immigration and
Customs Enforcemenaifficers arrived aplaintiff Gomez's residenca
Homestead, FloridaThe officerswere executingnarrestwarrant forRene

RodriguezGomezs father Gomez, who was then 17 years @dgd his mother

'Gomez also alleged, and the district court dismissed, a claim against the United State
for intentional infliction of emotioal distress. We do not address this claim because Gomez
failed to raise any argument about it in his initial brigéeLittle v. T-Mobile USA, Inc, 691
F.3d 1302, 1306 (11th Cir. 2012) (arguments not raised in appsliaiial brief are
abandoned).

’Because Goméz complaint was dismissed pursuant to a Rule 12(b)(6) motion for
failure to state a claim, we recite the fd@scepting the complaistallegations as true and
construing them in the light most favorable to the plaifiti@haparro v. Carnival Corp., 693
F.3d 1333, 1335 (11th Cir. 2012).




Case: 14-10031 Date Filed: 02/11/2015 Page: 3 of 23

moved outside and stood on the front parstthe residence when the officers
arrived. The officersaskedf Gomez was a United States citizen and requested
identification Gomezresponded that he was a citizen @anoduced his driver’s
license The plaintiff and his mother stayed outside on their porch.

At this time, tvo women from the Evergladestising Groughen arrived
by ca at the scene. It wagyreedhat they would tak&omezaway from the
sceneandto their office.

As Gomez and the women moved toward tharcarderto leave the
premisesOfficer Do€ and another officer confronted Gomenhother. Officer
Doe yelled at Gomez's mother, usiolgscenities towagher. Gomez told Officer
Doe he did ot need to yell at his mother.

Gomez then had his back to Officer Dd@fficer Doe approached Gomez
from behind and positioned himself so that when Gomez tu@etez
unintentionally bumpd intoOfficer Doe. When Gomezurned andbumped into
him, Officer Doe screamed, “you touched’méhe has to be arrestedcand
“resisting! esisting!” Officer Doethengrabbed Gomez by the neck, choked him,
andslammed him against the passenger side of the vehicle. After slamming
Gomez into the car, Officer Doe demanded to know Gomez’s immigration status,

and Gomez informed him that another officadlalready chd®d his status.

3Gomez does not know the officer’s identity but refers to the unknown officer as Officer
“Doe’
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Doe therhandcuffedsomez and asked if he had any sharp objects on him,
and Gomez said he only had his ke@ficer Doe stated that Gomez would be
“raped by black men” when “{Gomez] was in the jail.” Doe then searched
Gomez'’s pockets and confiscated Gomez's keys. Gomez was subsequently
released

Gomez did not allege the length of time for which he was temporarily
detained. Gomealso does not allege the length of time for which he was choked
or handcuffed.And Gomez does ndallege wiere Officer Doe placed him after
slamming him into the vehicle.

During this encounteGomez never physically or verbally resisted Officer
Doe.

Gomez subsequently filed a complaint against Officer Doe and the United
States allegingivil rights violations Gomezlater amended his complaint and
alleged two counts against Officer Defalse arrest and excessive ferelrought
pursuant t@Bivens Gomez’'s amended complaint also alleged three cagaisist
the United Statesfalse arrestbattery, andntentional infliction of emotional
distress—brought pursuant to the FTCA. The defendants moved to dismiss.

Inamemorandum ordetated December 2, 201tBe district courgranted
the defendants’ motion to dismiss. In its ordlee, district courfirst addressed

Gomez’s false arrest claim against Officer Doe. The district comluded,
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based on the facts alleged in Gomez’s complaint, that Gomez'’s detention “did not
constitute a full custodial arrest.” The district court held that Gomez’s
congitutional rights were not violated by his temporary detention pending the
arrest of his father because “[t]he officers had an interest in preventing the flight of
other possible law breakers or unlawful immigrants on the premises as well as an
interest inprotecting their own safety during the pendency of the arfeshe

district courtalsodismissed Gome’s claim for false arresigainst the United
Statespursuant th&TCA, concluding that the finding of qualified immunity in

favor of Officer Doe “preludes the analogous FTCA claim.”

Turning to Gomez’s excessive force and battery claims, the district court
concluded that “the brief choking and slamming of Gomez against a vVelveae
deminimis forceand that Officer Doe was therefore entitled to qualified immunity
as to the excessive force claim. The district court then reached the same finding as
to Gomez’s battery claim against the United States, whiclgoxasrned byFlorida
law, pursuant to the FTCA.

Gomez timely appealed.

“The district court also stated that it would have arrived at the same conclusiotthroug
“the applicatia of the broader principles set out in Terry v. Ohio,” 392 U.S. 1, 88 S. Ct. 1868
(1968).
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[I. STANDARD OF REVIEW
We reviewde novoa district court'ggrant ofa Rule 12(b)(6) notion to
dismiss,accepting all factual allegations in the complaint as true and construing

them in the light most favorable to the plaintiff. Butler v. Sheriff of Palm Beach

Cnty., 685F.3d 1261, 1265 (14tCir. 2012)

Under Rule 12(b)(6), the plaintiff bears the “obligation to provide the

‘grounds’ of his ‘entitlement to relief.”_Bell Atl. Corp. v. Twomhbl$50 U.S.
544,555, 127 S. Ct. 1955, 1965 (2007) (brackets omitted). “fdadbare
recitals of the elements of a cause of action, supported by mere conclusory

statements, do not sufficeAshcroft v. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937,

1949 (2009). Indeed, “a complaint’s factual allegations must be enough to raise a

right to relief above the speculative leveDavis v. CocaCola Bottling Co.

Consol, 516 F.3d 955, 974 (11th Cir. 2008) (internal quotation marks and brackets
omitted).
We may affirm for any reason supported by the record, even if not relied

upon by the district court. United States v-Aklan, 514 F.3d 1184, 1189 (11th

Cir. 2008).
lll. GOMEZ'S CLAIMS AGAINST OFFICER DOE
We begin our analysis of Gomezppeaby reviewing our qualified

iImmunity jurisprudence, and we then turn to Gomez’s speaifjaments
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A.  Qualified Immunity

“Qualified immunity protects government officials performing discretionary
functions from suits in their individual capacities unless their conduct violates
‘clearly established statutory or constitutional rights of which a reasonable person

would have knowti. ° Dalrymple v. Reno, 334 F.3d 991, 994 (11th Cir. 2003)

(quotingHope v. Pelzer536 U.S730, 742, 122 S. Ct. 2508, 25@)02)

(quotation marks omitted))
Qualified immunity applies to a defendant who establishes that he was a
government official “acting within the scope of his discretionary authority when

the allegedly wrongful acts occurtedCourson v. McMillian 939 F.2d 149,

1487 (11th Cir. 1991(guotation marks omitted). “Once the defendant establishes

that he was acting within his discretionary authority, the burden shifts to the

plaintiff to show that qualified immunity is not appropridtéee v. Ferrarp284
F.3d 188, 1194 (11th Cir. 2002)

The“threshold inquiryin determining whether qualified immunity is
appropriatas “whether plaintiffs allegations, if true, establish a constitutional
violation” Pelzer 536 U.Sat736, 122 S. Ciat 2513 If the plaintiffs

allegations, taken as true, fail to establish a constitutional violation, qualified

®Our qualified immunity analysis is the same, regardless of whether the pliegibuit
under 42 U.S.C. § 1983 or, as here, pursuant to BiveasWilson v. La/ne 526 U.S. 603, 609,
119 S. Ct. 1692, 1696 (1999).
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Immunity attaches and the district court should dismiss the comp@ingsser v.
Sparks 248 F.3d 1117, 1121 (11th Cir. 2001)

Even if the plaintiff alleges facts that would establish a violation of a
constitutional right, qualified immunity will shield the defendant from suit unless
theright was”clearly established at the time of the alleged violatidiolloman

ex rel. Holloman v. Harland, 370 F.3d 1252, 126%tl§ Cir. 2004) “The relevant,

dispositive inquiry in determining whether a right is clearly established is whether
it would be clear to a reasonable officer that his conduct was unlawful in the

situation he confronted Whittier v. Kobayashi, 581 F.3d 1304, 1308 (11th Cir.

2009)(quotation marks omitted)

“[W] e need not employ a rigid twsiep procedure, but rather may exercise
our discretion to decidavhich of the two prongs of the qualified immunity
analysis should be addressed first in light ofdineumstances in the particular

case at hand. Gilmore v. Hodges738 F.3d 266, 273 (11th Cir. 201@uoting

Pearson v. Callahab55 U.S5223, 236, 129 S. Ct. 808, 8(3009).

B. Gomez's False Arrest Claim against Officer Doe

On appeal, Gomez states that “[tlhe discrete issue before this Court is
whether [Gomez’s] Fourth Amendment rights were violated when he was
unnecessarilgetainedn conjunction with the execution of the arrest warrant”

(emphasis added)comez argues exatively that the rule establishedNtichigan
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V. Summers452 U.S. 692101 S. Ct. 2587 (1983 allowing an officerto

temporarily detairan individual who is present at a residence during the execution

of a search warrant at the residenakes not applyo situations where police are
executingarrest warrants.

At no point in his briefs does Gomez contend that Officer Doe’s actions
constituted an arrest, rather than a temporary@tégmporary detentionNor
does he argue that Officer Doe’s acts failed to meet the standard set out in
Summers Id. at 70203, 101 S. Ct. at 2594. Rather, Gomez merely argues that
becaus&Summersnvolved a search warrant and this case involves an arrest
warrant, the reasoning 8ummers should not apply. Thus, we consider only that

argument.SeelLittle v. T-Mobile USA, Inc, 691 F.3d 1302, 1306 (11th Cir. 2012

(arguments not raised on appeal are abandoned).

1. Temporary Detention Claimnder the Fourth Amendment

The FourthAmendment provides that “[ig right of the people to be secure
in their persons. .against unreasonable searches and seizures, shall not be
violated. . ..” U.S. Const. amend. IVThis Court’s Fourth Amendment
jurisprudencdong has identified threeategories of encountebgtween citizens
and police (1) “police-citizen communications involving no coercion or
detentiori; (2) “brief seizures or investigative detentibnand(3) “full-scale

arrests. United States v. HastamgrB81 F.2d 1551, 155@ 1th Cir. 1989)




Case: 14-10031 Date Filed: 02/11/2015 Page: 10 of 23

The first category of encounters, involving no coercion or detention, does
not implicate the Fourth Amendmeritd. The second category includes temporary
detentionswhich are permissible where an officer has a “reasonatitylable

suspicion that criminal activity is afoot,” lllinois v. Wardlp®28 U.S119, 123,

120 S. Ct. 673, 678000) or where an exception to general Fourth Amendment

principles existssee e.qg, Summers452 U.Sat705, 101 S. Cat2595(detention

of individuals present at a residerti#ring the execution of a search warrant). The
third category consists d@dll arress, which must be supported by probable cause
and includesrrestsarising out ofseizures that began #snporary detentian See

United States v. BrignotiPonce 422 U.S. 873, 88-8, 95 S. Ct. 2574, 2580

(1975)(noting that, after the conclusion of a temporary detentiory, farther
detention or search must be based on consent or probablg caliseare
presented here with the second category: a temporary detention.

2. Michigan v. Summers

In Summerspolice preparing to execute a search warrant saw the defendant
walking out the front door of the target house and down the front sté@sU.S.
at693, 101 S. Ctat2589 Police fequested his assistance in gaining ehtry
required him to reenter tle house’and detained him kle they searched the

premises Id. After finding narcotics in the house and identifying the defendant

10
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as an owner of the house, police arrested him, searched him, and discovered in his
coat pocket an envelope containingdier Id.

The Michigan Supreme Court held that the initial detention violated the
defendant’s Fourth Amendment rights and that the evidence of heroin found in his
coat must be suppresseld. at694, 101 S. Ctat2590. Howeverthe United
StatesSupreme Court reversed, holding thatwarrant to search for contraband
founded on probable cause implicitly carries with it the limited authority to detain
the occupants of the premises while a proper search is conduldedt 705, 101
S. Ct.at2595

The Summer<Court posited three law enforcement interestsjtisity
detaining anndividual present during the execution of a search wargant
“preventing flight in the event that incriminating evidence is fou(f)’

“minimizing the risk of harnto the officers; and(3) facilitating “the orderly
completion of the search,” as detaineeglfinterest may induce them to open

locked doors or locked containers to avoid the use of foilce 4t 702-03, 101 S.

Ct. at 294. TheSummer<ourt noted, “We do not view the fact that [Summers]
was leaving his house when the officers arrived to be of constitutional significance.
The seizure of [him] on the sidewalk outside was no more intrusive than the

detention of those residents of the house whom the police found ingidat702

11
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n.16 101 S. Ct. at 2594 n.f6The Supreme Court thus held that, during a house
search, “[t]he risk of harm to both the police and the occupants is minimized if the
officers routinely exercise unquestioned command ositivation” Id. at 702-03,
101 S. Ctat2594

Although Summersexpressly reserved judgment on “whether the same
result would be justified if the search warrant merely authorized a search for
evidence” instead of contraband, at 705 at n.P, 101 SCt. at 2595 n@, the
Supreme Court has subsequently indicated theddnemersexception is a broad,
categorical ruland applied it again where the search warrant was “for, among
other things, deadly weapons and evidence of gang membénghighler v.
Meng 544 U.S. 93, 9996, 125 S. Ct. 1465, 14@8005) The plaintiff inMuehler
was asleep in the home, was awadesnd moved to the garage, was asked
guestions about her immigration status, and was detained even after it was clear
she posed no safetyréat to the officersid. at96-97, 125 S. Ctat 1468-69. The
Supreme Court held that tp&intiff's “detention was, undGummersplainly
permissible. 1d. at 98, 125 S. Ct. at 1470. It addedt (1)“[a]n officer’s
authority to detain incident to a search is categorical; it doedepend on the

guantum of proof justifying detention or the extent of the intrutiobe imposed

°At the outset, the Supreme Court said the defendant was “descending the front steps”
when detainedSummers452 U.Sat693, 101 S. Ctat 2589, but in a footnote said teeizure
was “on the sidewalk outside” the defendant’s homegtid02 n.16, 101 S. Cat2594 n.16.

12
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by the seizure,” and (2) the plaintiff's “detention for the duration of the search was
reasonable und@ummerdecause a warrant existed to search 1363 Patricia
Avenue and she was an occupant of that address at the time of thé' searah.

98, 125 S. Ctat 1470(quotation marks omitted)

SubsequentlyniBailey v. United Stateshe Supreme Countoted thathe
categorical'rule inSummersextends farther than some earlier exceptions because
it does not require law enforcement to have particular suspicion that an individual
Is involved in criminal activity or poses a specific dangethe officers’ 568 U.S.
_,_ ,133S.Ct. 1031, 163B (2013) The Supreme Coum Bailey held that
the Summersuleis, howeverspatially constrained to the “immediate vicinity” of
the premises to be searchdd.at  , 133 S. Ctat1041. InBailey, two
occupants of a home left the scam®r totheofficers making their presence
known and commencing a search of the home pursuant to a search wdrraint.
__,133 S. Ctat1036. The officers followed the occupants’ car, stopped and
detained themabout a milé from the home, and brought them back for the
duration of the searcid. The Supreme Court held that the occupants were too
far away to justify the detention: “Limiting the rule Bummergo the area in

which an occupant poses a real thtedhe safe and efficient execution of a search

13
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warrant ensures that the scope of the detention incident to a search is confined to
its underlying justification.”1d. at 1042’

Whether thecategoricabletention exceptiorecognizedy Summersn a
search warrant conteapplies with equal force to tlexecution of amrrest
warrant is an open question in this Circuiither circuitshave indicatedhatthe
Summersexceptionalsoapplies in the context dliepolice executing arrest

warrants. SeeUnited States v. Enslirf827 F.3d 788, 70n.32(9th Cir. 2003)

(concludingthat “[a]lthough Summersnvolved a search pursuant to a search
warrant rather than a consent search to execute an arrest warrant, much of the
analysis remains applicable” and applyBigmmersn the arrest warrant contkt

Cherrington v. SkeeteB44 F.3d 631, 638 (6th Cir. 2008}ating in dictum that

“the police have the limited authority to briefly detain those on the scene, even

’In Maryland v. Buiethe Supreme Court addressed the scope of searches incident to
executing an arrest warratut that case did not involve the detention of another person who
was not subject to an arrest warrant. 494 U.S. 325, 110 S. Ct. 1093 (19BQ)e, the
Supreme Court held that the police officers executingreest warrantould legally searchreas
in an arrestee’s home “immediately adjoining piece of arrest from which an attack could be
immediately launched.’ld. at334, 110 S. Ciat 1098. However,any larger protective sweep of
the premises requiréarticulable facts which, taken together with the rational inferences from
those facts, would warrant a reasonably prudent officer in believing thateh to be swept
harbors an individual posing a danger to those on the arrest sé¢éne.”

®In Enslin the police were executing an arrest warrant for a fugitive and entered a home
where Enslin resided. 327 F.3d at 791. The Court held that requiring Enslin, who was in bed, to
raise his hands from under the bed covers was a seizure but was a reasenftsléhe officers’
safety incident to the attempt to execute an arrest warrant for another gersary97-98.

14
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wholly innocent bystanders, as they axeca searcbr arrest warrafittemphasis

added).’

Before leavingSummerswe note that this Court hateadycited and
appliedSummergo some extent to analyze what a police officer may lawfully do
at the sceneis-a-vis detaining and controllingn innocent passengauring a
traffic stop of a vehicle asbystandeon the sidewalk watching a fighGee

Hudson v. Hall231 F.3d1289, 12941 1th Cir. 2000)passenger duringtraffic

stop);United States v. Clark337 F.3d 1282, 1231 1th Cir. 2003)bystandeto a

fight). In those caseshis Court hasioted that, “[a]s the Supreme Court has
recognized, a police officgrerforming his lawful duties may direct and control

to some extert-the movements and location of persons nearby, even persons that
the officer may have no reason to suspect of wrongdoiHgdson 231 F.3dat

1297 (citing, inter alia Summers452 U.Sat 70203, 101 S. Ct. at 2594) see

See alsatzka v. Leong, 11 F. App’x 854, 855 (9th Cir. 2001) (unpublished) (holding
that, “[a]lthoughSummersiealt with execution of a search warrant, rather than an amestn{
its analysis applies equally” to justify the temporary detention of an indiwdualas present
inside a house where police executed an arrest warrant).

%n Hudsona police officer stopped a car after théver turned onto a street without
using his turn signal. 231 F.3d at 1292. The officer asked the dndahewo passengers to
alight from the car.d. All threecomplied. Id. The officeralso asked all threfer consent to
search their persons, buteof the passengegaintiff Meadows, initially refused to consent.
Id. The officer told Meadows, “If you don’t want to be searched, start walkiloy. Meadows
consentedld. The officer reached into Meadowspockets and looked into Meadows’s shorts.
Id.

Meadows sued, contending his consent to the search was coerced and thus the search
violated his constitutional rightsSeeid. at 1297Because no case held a similar commatal

15
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Clark, 337 F.3cat1286-87 (11th Cir. 2003jciting Summersand stating thatthe
Supreme Court held that the ‘risk of harm officers is'minimized when police
officers ‘exercise unquestioned command efdituation”). **

3. Gomez’'sFalseArrest daim against Officer Doe

Given that we have already utiliz&immersefore to analyze what an
officer may lawfully do in norsearchwarrant situations, we do so here too.

The temporary detention pfaintiff Gomez outside his residence occurred
while the police werexecuting an arrestarrant forhis father at the residence
Gomezthuswas in the immediate vicinity of the execution of the arrest warrant
Prior to being detained, Gomez engaged Officer Doe verbally, essentially directing
the officer not to yell at Gomez’s mothdn addition, Gomez admits that he

bumped into Officer Doe, albeit unintentionally. Given these particular

consent to search or start walking—was coercive, this Court concluded that thefliciese
was entitled to qualified immunity on Meadow’s unlawful search cldam.

Yn Clark, an officempatrolling an Atlantaneighborhood at night “observed two men
fighting or wresting in the middle of the streetiearan automobiléhat was‘'stopped on the
wrong side of the streewith its lights on one door open, and the engine running. 337 &.3d
1283. The officerobserved a bystandeiaintiff Clark, “standing onltte sidewalk watching the
fight” while “not engaged in any criminal activity Id. The officer ordered the two men to stop
fighting, and they didId. After discovering thaClark andthe othertwo men had been in the
nearby automobile, the officeofdered all three men to reenter the vehicle and told them to sit
where they had previously been sitting and to keep their hands where he could seédhem.”

This Court concluded that the officer “did not violate the Fourth Amendment in briefly
detaining Mr. Clark after learning thiaé was not a mere bystandbert, instead and notably, had
been a passenger in the automobile and an associate of two persons being st/éstigat
criminal activities: Id. at 1288. In reaching this conclusion, this Court observedtthiatis not
a case where a law enforcement officer detained an individual who was in no wagtadso
with any criminal wrongdoing, but rather was simply an unrelated bystandératfiaviolation
or to an altercation between other persorid.

16
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circumstanceswe concludehat Officer Doe lawfully and reasonably directed and
controlled the movement of Gomez in conjunction with the safe and efficient
execution of the arrest warrant. We need not reach the issue of whether to adopt
Summer% broad,categorical rule for all arrestarrantcase, but decide only that,
under the totality of the facts here, Officer Doe did not act unlawfully in detaining
Gomez.

Alternatively, even if Officer Doe violated Gomez’s Fourth Amendment
rights by temporarily detaining him in this case in the absence ainalle
suspicion or probable cause, it would not have bekraf to a reasonable officer
that[Officer Doe’s]conduct was unlawful in the situation he confrorite8ee
Kobayashj 581 F.3dat 1308. BecauseéOfficer Doe did not violate a cleary
established right, heas entitled tqualified immunityas to Gomez’'s temporary
detention claim®
C. Gomez's Excessive Force Claim against Officer Doe

On appeal, Gomez contends that the district court erred by dismissing his
excessive force claim because minimis force is actionable where a defendant is

not legally entitled to seize the plaintiff.” Gomez'’s principal claim is that Officer

12Again, we note that Gomez abandoned any argument that he was arrested, or that, even
if Summersappliesthis is the‘unusual casethat“might lead to a different conclusion” due to
“special circumstancgs SeeSummers452 U.S. at 705 n.21, 101 S. Ct. at 2595 n.21.

17
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Doe was not entitled to detain him and thus any use of force whatsoever, even de
minimis, was actionable.

1. TheUse of Force on Gomez

“The Fourth Amendment’s freedom from unreasonable searches and
seizures encompasses the plain right to be free from the use of excessive force in
the course of an arrestFerrarg 284 F.3dat1197. The reasonableness of a
seizure tlepends on not only when a seizure is made, but also how it is carried

out” Tennessee v. Garner, 471 U.S. 1, 8, 105 S. Ct. 1694,(1889) “The

guestion is whether the officerconduct is objectively reasonable in light of the

facts confronting thefficer.” Vinyard v. Wilson 311 F.3d 1340, 1347 (11th Cir.

2002) “Use of force must be judged on a chgecase basis from the perspective

of a reasonable officer on the scene, rather thantiat20/20 vision of

hindsight! Post v. City of Fort.auderdale7 F.3d 1552, 1559 (11th Cir. 1993)

(quotation marks omittedipodifiedon other groundsl4 F.3d 583 (11th Cir.

1994)
“[T] he right to make an arrest or investigatory stop necessarily carries with it
the right to use some degree of physicalcioa or threat thereof to effect”it

Graham v. Connor, 490 U.S. 386, 396, 109 S. Ct. 1865, (1®&®) All claims

“that law enforcement officers have used excessive force . . . in the course of an

arrest, investigatory stop, or other ‘seizure’ of a free citizen should be analyzed

18
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under the Fourth Amendment and its ‘reasonableness’ standdr@f'395, 109 S
Ct.at1871 The use of de minimis force ordinarily will not be actional$ee
Vinyard, 311 F.3cat 1348—49n.13

NonethelessGomez is correct that, “even de minimis force will violate the
Fourth Amendment if the officer is not entitledawest or detain the suspect.”

Reese v. Herberb27 F.3d 1253, 1272 (11th Cir. 20@8itation and quotation

marks omitted). However, because Officer Doe was entitled to detain Gomez, the
district court did not err in dismissing Gomez’s excessive foaen against

Officer Doe insofar as Gomez seeks to allege a Fourth Amendxeggsivedorce
violation based oanunlawful detention.

2. Gomez’s Other Excessive ForBegument

On appeal, it is not clear whether Gomez preserved an addaiguathent
that, assumin@fficer Doe could detain him, his use of force was excessive during
a lawful detention.Even assuming that Gomez properly presethedissuethis
argumentacks merif too.

Although the use of force in a detention or an arrest musidiged on a
caseby-case basis, He application of de minimis force, without more, will not
support a claim for excessive force in violation of the Fourth Amendméladlin
v. Isbell 207 F.3d 1253, 1257 (11th Cir. 2000is Court has held that a vety

of physical force techniquesed by policen unhandcuffedndividuals

19
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constitutedde minimis force that does not rise to excessive force that could violate

the Fourth AmendmentSeeCroom v. Balkwill, 645 F.3d 1240, 1245 (11th Cir.

2011)(plaintiff alleged thatduring the execution of a search warrana residence
plaintiff was visiting anofficer pushedheunhandcuffed plaintiffrom a squatting
positionto the groundplaced a foot othe plaintiff's backfor up to ten minutes
and“click[ed]’ her gun during that timeNolin, 207 F.3dat 1255 (during the
course of an arrest, an offiagrabbedan unhandcuffeg@laintiff from behind by

the shoulder and wrist, thretwe plaintiffagainst a varkneed the plaintiff in the
back, pushethe plaintiff's head into the side of the van, searched the plaintiff's

groin area, and then handcuffed hidones v. City of Dothan, Ala., 121 F.3d

1456, 1460 (11th Cir. 199Tpolice officers looking for a suspect in a harassment
case seized plaintiff, “slammed”the unhandcuffeglaintiff againstawall, kicked
the plaintiff'slegs apart, and caused the plaintiff pain by requiringtbinaise his
arms above his hed Post 7 F.3dat 1559 @uring the course of an arrest,
plaintiff alleged that an officer placede unhandcuffeglaintiff in achdke hold
for about five seconds)

On the other hand, the application of gratuitous force on an already

handcuffed and compliant detainee or arrestee constitutes excessive force in

*The Jones Court did not use the phrase “de minimis force,” but we have since described
Jones as being part of the line of cases establishing the de minimis force d@gehlin,
207 F.3d at 1256¢inyard, 311 F.3d at 1348-49 n.13.
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violation of the Fourth Amendment, even if there is no visible or compensable

Injury. SeeSaunders v. Duk&’66 F.3d 12621265, 127Q11th Cir. 2014)

(denying qualified immunity where officers allegedly slammed an already
handcuffed arrestee’s head against the pavement with extreme force and stating
also that'a plaintiff claiming excessive force under the Fourth Amendment can
seek nominal damages if dees not have compensable injutjesiadley v.

Gutierrez 526 F.3d 1324, 1330 (11th Cir. 20@8dncluding that an officer used
excessive force when Ipeinchedan individualin the stomach whiléhe individual

was handcuffed and not struggling or resgptislicker v. Jackson, 215 F.3d 1225,

1231-32 (11th Cir. 2000)holding that a plaintiff could seelominaldamages
based on pain and suffering where officers kicked and beat the handcuffed
plaintiff).

Here, he force used by Officer Doe was apglbefore Gomez was
handcuffed. Gomezallegations ar¢husmost closely analogous to the line of
cases in which this Court has held tthetamount of force used on unhandcuffed
individuals was de minimis and did not rise to excessive force that couddeviol
the Fourth AmendmentSeeNolin, 207 F.3d at 125%ones 121 F.3d at 1460;

Post 7 F.3d at 1559Accordingly, under our precedent, and even if Gomez
preserved this argument, we cannot say the district court erred in dismissing his

excessive force alm.
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IV. GOMEZ'S CLAIMS AGAINST THE UNITED STATES
A. Gomez's False Arrest Claim against the United States
On appeal, Gomez makes no argument that, even if Officer Doe was entitled
to qualified immunity, the district court erred by dismissing his false arrest claim
against the United Stat&s Accordingly, Gomez has abandoned any remaining

argument regarding his false arrest claim against the United S&de$-Mobile

USA, Inc, 691 F.3cht 1306

Because we conclude tHafficer Doe was entitled tqualified immunity,
and because Gomez advances no argument as to why his false arrest claim against
the United States wamnethelesgrongly dismissedye conclude that the district
court did not err in dismissing Gomez’s false arrest claim against the United States.
B. Gomez's Battery Claimagainstthe United States

Gomez contends on appdlaat the district court erred laysmissing his
battel claim against the United States because Florida law governs the claim and,
under Florida law, the reasonableness of an officer’s application of force is a
question for the jury to decide.

The FTCA demands that federal courts apply the law of the situs state to
determine whether a tort claim has been sta28U.S.C. § 1346(b)(1)Here,

because the events giving rise to this lawsuit occurred in Florida, we apply Florida

In fact, Gomez makes no argument in his brégfscifically regarding his false arrest
claim against the United States.
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law to Gomez'’s battery claiagainst the United States, brought pursuant to the
FTCA. Under Florida law, “an officer is liable for damages only where the force

used is clearly excessiveCity of Miami v. Sanders672 So2d 46, 47 (Fla3d

Dist. Ct. App.1996)

In this case, we have already concluded that the amount of force used was de
minimis. Therefore, we likewise conclude that Gomez has failed to allege facts
that, if true, establish th#te amount of force used was “clearly excessias
required to estaish a battery claim based on excessive force under Florida law.
Accordingly, Gomez has failed to state a claim upon which relief can be granted,
and the district court did not err in dismissing Goméztery claimagainst the
United States.

V. CONCLUSION

For the foregoing reasons, we affirm the district court’'s dismissal of

Gomez’sclaims againsOfficer Doe and the United States

AFFIRMED.
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