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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1410463

D.C. Docket N8.4:13¢cv-0012:BAE-GRS 4:05cr-00059BAE-GRS 1

MARTIN J.BRADLEY, I,
Movant- Appellant,
Versus

UNITED STATES OF AMERICA,

Respondent Appellee.

Appeal from the United States District Court
for the Southern District of Georgia

(January 19, 2027

Before JORDAN and ANDERSONCircuit Judgesand DALTON, District
Judge.

PER CURIAM:

" The Honorable Roy B. Dalton, United States District Judge for the Middle Distridorida,
sitting by designation.
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A grand jury indictedMartin J. Bradleylll and others on numerogbarges
stemming fromtheir alleged participation in sevesahemes to defraud the Florida
and California Medicaid programs. After six weeks of trial, and seven days of
deliberations,a jury convictedBradley of 247 felonies, nduding racketeering,
mail fraud, wire fraud, and money launderingge 18 U.S.C. 8871, 1341, 1343,
1956 & 1962 The district court sentenced Bradley to a total of 300 months’
Imprisonment, andve affirmed his convictiors and sentence onppeal. See
United States v. Bradley, 644 F.3d 1213 (11th Cir. 2011).

After his direct appealBradley filed a motion to vacate pursuant &
U.S.C. 8§ 2255asserting various grounds for reliefhe district court denied the
motion, see Bradley v. United Sates, No. 4: 13:CV-121, 2013 WL 62467785.D.

Ga. Dec. 3, 2013and Bradley now appeals. With the benefit of oral argument,
and followingreview of the extensive record, we affirm in part and reverse in part.
I

Bradleyand his father, Martin J. Bradley, JfBradley, Jr.”), owned Bio
Med Plus, Inc., a pharmaceutical wholesaler based in Miahksi.relevant here,
Bio-Med bought and sold bloedkrivative medications, which are used to treat
patients who suffer from viral diseases, immune deficiencies, antinglot

disorders.
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At trial, the government presentedigence of severdraudulentschemes
carried out by BieMed, Bradey, Bradley,Jr., and other caonspirators Many of
the schemes involved the -salled “recycling” of medicationsprescribed to
patients who were covered bylorida Medicaid, California Medicaid, athe
California Genetically Handicapped Persons Program (“GHPHREgcycling at
least as that term is used here, refers to a process where madgdigpensed to
patients but not admirstered to them, and then repurchased and reditte a
prescription wasssuedand billed to the Medicaid agencies, Bited boughtback
unused medication fromnoth clinics and patients at a fraction of the price. Then,
Bio-Med resold the unused medicais to pharmacies, which billed Medicaid
again for the same drugs.

The government argued that Bradley and hiscaaspirators caused the
Florida and California Medicaid programs to pay for drugg kmew would not be
taken as prescribed, bought back dinegs at a discount, and then resold the drugs
for a significant profit. To carry out the Florida Medicaid scheme, Bradley and his
co-conspirators paid physiciarfer the bloodderivative medication that went
unused when a patient failed to appear at the clinic for an infusgoirdment.

To carry out the California Medicaid and GHPP schemes, Bradley and -his co
conspirators made arrangements with patients to buy back drugs that had already

been delivered to tse patients and billed to California Medicamhd GHPP.
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Once the medication watainedfrom theclinics orpatients, it was sent to Bio
Med, relabeled, and resold. Often, theconspirators falsified records to disguise
the source of thedrugs, created phony invoices, and forged signatures in
prescription books to cover up Medicaid billing forstwow patients.

Not all ofthe schemes were “recycling” schemes. For example, &raatid
his caconspiratorsalso engaged in a smlled “diversion” scheme, in which they
used false pretenses to gaancess to a restricted market for blatetivative
medicatiors by representing that they would not sell the drugs on the open market,
which they eventually didat a high markupafter the product warecycledand
delivered to BieMed. Bio-Med also sourced bloederivative medications from
Liz Pascual, who testified that she boutff@amfrom a source she developed for “a
lot less” than the manufacturer's price. She then sotdetimedicatios to
Bradley, who instructed her to prepare invoices with the notation “direct account
with manufacturer,” a phrase that made it appear as if the drugs had a legitimate
pedigree.

As noted,the jury convicted Bradley of 247 charg&vadley, Jr.,of four
chargesAlbert L. Tellecheaanother ceconspiratorof onecharge and BicMed
of 53 charges The jury acquitted fiveother defendants on all chargegainst

them.
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I
In an appeal from the denial of 2855 motion, we review factual findings
for clear error and legal rulingse novo. See Rhode v. United Sates, 583 F.3d
1289, 1290 (11tiCir. 2009). Bradley raises three issues. First, he contends that
his counselrenderedineffective assistance at dtiby failing to investigate and
present a defense on the “materiality” element of mail and wire fraud. Second, he
argues that his appellate counsel furnished ineffective assistance on direct appeal
by failing to raise a claim based on a supplementaletaeking instruction the
district court gave to the jurgver the objectios of both sides Third, he claims
that the district courcommitted reversiblerror when it communicated with the
jury during deliberationswithout notifying defense counsekr the government
Although Bradley raised hisx partgury communication claim for the first time in
his § 2255 motionhe asserts that the claim should be addressed on the merits
because he has established cause and prejudice.
[
An element common to both mail and wire frassk 18 U.S.C. 881341 &
1343 is a scheme or artifice to defraud another of money or property, which
requires a material misrepresentation, omission, or concealment of a material fact.
See Bradley, 644 F.3d 81238-39. See also Neder v. United Sates, 527 U.S. 1, 4

(1999) (holdingthat“materiality is an element of the federal mail fraud [and] wire



Case: 14-10463 Date Filed: 01/19/2017 Page: 6 of 29

fraud” statutes). “A misrepresentation is material if it has a natural tendency to
influence, or is capable of influencing, the decision maker to whom it is
addressed.” United Sates v. Maxwell, 579 F.3d 1282, 1299 (11th Cir. 2009)
(internal quotation marks omitted).

Bradleycontends that the governmdmidto prove that not disclosing the
recycled status of ¢hmedications‘had a natural tendency to influence, was
capable of influencing, the agencies’ decision to pay for the produsts.Br. of
Appellantat 22-23. He argues that his trial counsehdered ineffective assistance
whentheyfailed to defend on the element of materiality.

To prove ineffective assistancBradley must showthat (1) his counsel’s
performance was deficient, and (2) the deficient performance prejudiced his
defense. See Strickland v. Washington, 466 U.S. 668, & (1984) Because a
failure to show either deficient performance or prejudice is fatal $riekland
claim, a court need not address b8thckland prongs ifone is not satisfied See
Cox v. McNeil, 638 F.3d 1356, 1362 (11th Cir. 2011).

At trial, the government presented evidence from three witnesses to
demonstrate thathe defendants’failure to disclose how they obtained the
medicationswas material becaudbe Florida and California Medicaid agencies
would not knowingly pay for recycled bloabirivatives. First, Douglas Hillloim,

an employee of California Medicaid, testified that the agelo®s not pay for the
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same drudgwice. Mr. Hillblom also testified thapursuant to Board of Pharmacy
storage condition regulationblood-derivative medicdions dispensed to patients
could not be returned to pharmacies for credit backCatifornia Medicaid.
According to Mr. Hillblom, the nocredit rule stems from concerns over
“contamination or degradation of the product” once it ledtee control of he
pharmacy.” Secondiarry Fry, an employee with the California Department of
Health Services, testified th&@alifornia’'s GHPPwould not pay for the same drug
twice, nor would it “allow for payment of drugs for use by anyone else but the
person to whomt was dispensed.” Finally, Jerry Wellde Bureau Chief of
Pharmacy Service for Florida Medicaid, testified that Florida Medwaiald not
“pay for the same drug twice” except “unknowingly” in “fraudulent situations.”
He also testified thapharmacy egulations prohibited dispensiryugs without
patients present.

Bradley argues that the testimony oédt three witnesses was “cursory and
unsubstantiated” because none oflfelentified the source of the rule or official
policy he purported to be deribing.” See Br. of Appellant at 5. Without more,
says Bradley, the government’s case on the element of materiality was vulnerable
to an attack that never came. Defense counsel did not examine Mr. Wells and Mr.
Fry at all,and only briefly crosgxamined Mr. Hillblom to confirm thatertain

medication cannot be returned @pharmacy. See id. at 34-35. Furthermore,
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Bradley argues that defenseunsel failed to discover and present evidence dhat
the time there wereno formal policiesprohibiting payments for recycled drugs.
According to Bradley, “[tlhe only remotely relevant evidence counsel presented
[on the materiality of recycling issue] was Lawrence ‘Ron’ Nicholson’s testimony
that he could not find a California regulation prohibiting pharmacies from reselling
unused, returned products.fd. at 33. As a result,Bradley contendsthat his
counselwere constitutionally ineffective for failing to prove that, even if the
agencies had been aware that they already paid for medication oryce/otiid
have paid for recycled medication a second tifet differently, Bradley says that
his counsel failed to establish that the recycled status of the medication was
immaterial to the alleged victims of tkbargedraudulent £hemes

To establish the performance prong of meffective assistancelaim,
Bradley“must show that counsel’s representation fell below an objective standard
of reasonableness.Grickland, 466 U.S. at 6888. “The test has nothing to do
with what the best lawyers would have done. Nor is the test even what most good
lawyers would have done. We ask only whether some reasonable lawyer at the
trial could have acted, in the circumstances, as defense counsel acted at trial.”
Whitev. Sngletary, 972 F.2d 1218, 1220 (11th Cir. 1992).

We approach th&rickland performancanquiry armed, unavoidably, with

the doubleedged sword that is hindsight. We know that Bradley was convicted of



Case: 14-10463 Date Filed: 01/19/2017 Page: 9 of 29

many crimes, “and it is all too easy for a court, examining counsel’s defense after it
has proved unsuccessful, to conclude that a particular act or omission of counsel
wasunreasonable."Srrickland, 466 U.S. at 689. Buftrickland instructs us to be
“highly deferential” when we scrutinize counsel's performandel. “A fair
assessment of attorney performance requires that every effordeetonaliminate

the distorting effects of hindsight, to reconstruct the circumstances of csunsel
challenged conduct, and to evaluate the conduct from cosimsakpective at the
time.” ld. There thereforejs a “strong presumption’ that counsel’s attention to
certain issues to the exclusion of others reflects trial tactics rather shaar'
neglect.” Harrington v. Richter, 562 U.S. 86, 109 (2011) (quotiiYgrborough v.
Gentry, 540 U.S. 1, 8 (2003)). In other words, we generally will not second guess
a lawyer’s strategic choices.

Bradley was represented at trial and on appeal by a nationally renowned
team of experienced criminal defense lawyers. When we review the performance
of experienced trial counsel, “the presumption {tair] conduct was reasonable
is even stronger.Chandler v. United Sates, 218 F.3d 1305, 1316 (11th Cir. 2000)

(en banc) That is not to say that the performance ofegigmced counsel is above
reproach. Evem Clarence Darrow can have a bad day. But our cases recognize
that “the more experienced an attorney is, the more likely it is that his decision to

rely on his own experience and judgment in rejecting a defessefasonable.
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Spaziano v. Sngletary, 36 F.3d 1028, 1040 (11th Cir. 1994) (quotiGgtes v.
Zant, 863 F.2d 1492, 1498 (11th Cir. 1989)).

Bradley has not overcome the strong presumptiat his counsel acted
reasonablyin this case. At trial, counselchose to argue that Bradley made no
misrepresentatiato the Florida and California Medicaid programs. To support
that defense theory, counsel argued that nothing in the state regulations precluded
recycling. Theyalso argued that there was no proof that any ofrtbeicationsat
Issue were actually recycled, so there could be no misrepresentation as to their
recycled statu$

Defense counsel’'s decision to develope theory of defenseather than
another—in this case, a defense focused the absence fomisrepresentatian
rather than lack ahateriality—is not tantamount to deficient performandéat s
soeven if defense counsel failed to consider the sort of immaterdiitycycling
defense that Bradley has developed in his bri€® Chandler, 218 F.3dat 1316
n.16 (“No lawyer can be expected to have considered all of the whgsdefense
lawyer pursued course A, it is immaterial that some other reasonable courses of

defense (that the lawyer did not think of at all) existed ). And it is entirely

! During closing arguments, Bradley’s defense couasgied “We asked numerous peopleis

there any proof that the factor obtained from patients was ever resold.cduidyfind no proof
through their computer systems, through anything else, other than the supposition aéehe thr
cooperators that anything was ever resold.” And the paast neiterated:If it was resold, and

by the way, we kept asking, is there proof that it was resold, that it went throughdrearae
back, and was sold a second time. Is there any proof of that? There is no proof. None.”

10
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possible that counsel chose not to focus on materiality becaugghitcut against
the argument that thereeme no misrepresentatisrto begin with. It is risky to
defend on a “we may have lied but it didn't matter” theory, even if thatryhs
only presented in the alternative. As we heedgnized“good advocacy requires
the winnowing of some arguments in favor of stressing others: multiplicity of
arguments or defenses hints at the lack of confidence in any Bogefsv. Zant,
13 F3d 384, 388 (11th Cir. 1994).

Bradley hasfailed to establish deficient performan@nd his ineffective
assistance of counsel clatirereforefails.

IV

While the jury was deliberating, thdistrict court decided to give a
supplementaRICO instructionover the objections of both side#t the time, he
jury was not deadlockedndhad not expressed any confusion about the original
RICO instruction. But the district court nevertheless concluded that the jury
“need[ed] some help” and providedhat it described as a “simplified” explanation
of RICO. See D.E. 1019 at 17 The instructior—delivered to the jury in writing
during its fifth day of deliberatiorsexplained again the distinction between the
200+ counts of the indictment and the 200+ racketeering acts alleged astha

RICO charge. The supplemental instruction also included this sentencgolAs

11
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would know from my instructions and the verdict, you must reach a verdict of
‘guilty’ or ‘not guilty’ as to each defendant and as toleatthe 258 counts.”

Bradley argues thahe supplemental jurnstruction wasoercive, andhat
his counsel ondirect appeal (the same lawyers who tried the case) rendered
ineffective assistance because they failed réise a claim based othe
supplementainstruction, even though they objected to the instruction at trial
Again, Srrickland requires satisfaction of two elements: deficient performance and
prejudice. See Smith v. Robbins, 528 U.S. 259, 285 (2000)Here, even if we
assume that counsel performed deficienttyappeal, we cannot say that Bradley
was prejudiced by thefailure tochallengethe supplemental jury instruction

To establish prejudice, Bradley must demonstrate a reasonable probability
that, but for counsel’'s allegeztror in raising the jury instructiolssue on appeal,
the outcome would have been differeree Smith, 528 U.S. at 285&rickland,
466 U.S. at 694He has not methatburden.

The coerciveinstructioncases Bradley relies arose in a scenario wie
the jury had announced it was deadlocké&de, e.g., United Sates v. Jones, 504
F.3d 12181219(11th Cir. 2007)Hooks v. Workman, 606 F.3d 71574243 (10th
Cir. 2010);Smith v. Curry, 580 F.3d 10711079(9th Cir. 2009);United Sates v.
Yarborough, 400 F.3d 1720-22 (D.C. Cir. 2005)United States v. McElhiney, 275

F.3d 928 934 (10th Cir. 2001);United States v. Paniagua-Ramos, 135 F.3d 193

12
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194 (1st Cir. 1998). Thesedecisionsdemonstrate that whemjury has announced
a deadlock, céain instructions (including instructions telling the jury that it must
reach a verdict) create a dangercotrcion and prejudiceBut Bradley has not
cited any authorityo support the proposition that arstructionlike the one given
hereis coerciveper se when the jury is not deadlocked.

In our view, the reasonable probabilityof prejudice is significantly
diminished where, as here, there is ample evidence to supmoviction Ccf.
Boschen v. United Sates, 845 F.2d 921, 922 (11th Cir. 1988) (holding that the
defendant could not establisBrady violation, which requires showing a
reasonable probability that the outcome of the proceedings would haxe bee
different had the allegedly exculpatory evidence bedisclosed because the
evidence of guilivas overwhelming)and therdas no indication thathe jury was
deadlocked or that it was pushed to make a mecis otherwise would not have
As the Seventh Circuit has explained, “a ftlmadlocked jury is lessusceptible to
such coercion.”Cramer v. Fahner, 683 F.2d 1376, 1389 (7th Cir. 1982)

Because Bradley has not shoameasonablprobability that the instruction
affected the outcome of his trial, he cannot satisfy the prejudice prong of
Srickland. As aresult, his ineffective assistance of counsel claim with respect to

the supplemental jury instruction fails.

13
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V
Throughout the trial, the jury sent several notes to the district célwst
dealt with norsubstantive issues. One note, for example, asked the court if it
would grant a juror permission to participate in ardanw’'s wedding. Another
asked the court if it wouldllow certain jurors to phone their families. Two of the
jury notes, however, were substantigad thedistrict court’sex parteresponses to
them form the basis for Bradley’s third claim.
A
On March 24, 2006, the second day of deliberations, the jury sent the first
substantive note, which requested a diction&#thout notifying or consulting the
parties, thalistrict court responded:
| cannot provide you with a dictionary. You have the
charts and exhibits which are replete with definitions.
You also have the charge and summary charts.
The problem with thealistrict court’s response, besides the fact that it was sent
without the parties’ knowledge, is that at trial the charts, summary charts, and
exhibits were primarily (though not exclusively) introduced by the government.
Later that same day, the jury sent the second substantive notethénjutry
asked “Do you treat the company and the owner of the company differently in the

acts? Because we are confused on how to distinguish between the y@ngan

the individual.”  Whenit received the jury’ssecondnote the district court

14
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convened the parties to discuss an appropriate respoms#id not disclose the
existence of the first note it had received earlier thatatays response to that
note
Defense counsel argued that the district couesponsdo the second note

should make clear that the liability of a company and its owner must be assessed
independently. The government asked thstrict court to include language
advising the jury that a corporation can only act through its agents. Ultimately, the
parties and the district court reached a compromise on the followsppnse
which was sent to the jury

In answer to your question, the owners and the

corporation are separate defendants, so you must

consider them separately as to eamtint. Of course, the

corporation can only act through its agents who can be its
owners, employees, etc.

The jury did not send another note that day, and thesenawandication it needed
additional clarification from thdistrict court.

Neverthelessthe following morning thedistrict court sent an unprompted
instructionto the jury, this time without advising the partiasgiving them an
opportunity to be heard. This folleup instructionstated:

If my answer to your question yesterday was insigffic
let me know. | shall explain further. Once again, a

corporation can only act through its agents and
employees, who nyaalso be the owners.

15
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The followrup instructionreiterated the language the government wantbdt a
corporation can only act thugh its agents who may be the owrelsit it left out
the agreedio language that a corporation argd ownersmust be considered
separately.

The jury responded to thdistrict court’s unsolicited followup instruction
with a note of its own*Your answer cleared up any misunderstanding there may
have been.” This note was also not provided to the parties, and it is unclear
whether thgury was referring to the initial note or the follawp instruction.

Bradley like the governmentyvas not aware of thevo ex partemessages
the districtcourt sent the juryor of the jury’s response to the second folapv
instruction Understandablytherefore,he did not object to them before the jury
reached its verdict

On March 31, 2006,two days after trial ende the clerk docketed the
undisclosedotesand the district court’s responses. But the docketing was done in
a way that made it appear as though they had filedrcontemporaneousign the
day the communications actually occurred, even though the antesesponses
were not docketed until after trial was over and counsel had been exchsed.
even if defense counsel had been monitoring the docket for new entries made after

trial, it would have appeared as if no new entries were made on March 31.:

16
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03/29/2006

03/29/2006

03/29/2006
03/29:2006

03/30/2006
03/30/2006

04/03/2006

scroll up thedocketto find entries 591 and 592, which, though numerically out of
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Query Reports ~ Utilities ~ Logout

JURY VERDICT as to Martin J. Bradley III (1) Guilty on Count 1ss-2ss, 3ss, 4ss-32ss. 33ss, 34ss-53ss, 54ss, 84s5-125ss, 127ss-132ss, 134s55-137ss. 139ss-155ss, 157s5-169ss, 171ss
183ss, 18555-189ss, 191ss-23 155, 23355-283ss, 284ss. Martin J. Bradley III (1) Not Guilty on Count 83ss, 126ss, 133ss, 138ss, 136ss, 170ss, 184ss, 190ss, 232ss. (jgb) (Entered
03/30/2006)

Jury Notes as to Martin J. Bradley. ITI. Martin J. Bradley. Jr. Jose A Trespalacios, Edwin Rivera. Jr. Albert L. Tellechea. Marlene C. Caceres, Stephen B. Getz, Sara E. Griffin, Bio-
Med Plus, Inc. (fbh) (Entered: 03/31/2006)
MOTION for Bond pending sentencing by Martin J. Bradley, III. Responses due by 4/13/2006 (fbh) (Entered: 03/31/2006)

Minute Entry for proceedings held before Judge B. Avant Edenfield :Jury Tral as to Martin J. Bradley, III, Martin I. Bradley, Ir, Jose A. Trespalacios, Edwin Rivera, Jr, Albert L.
Tellechea. Marlene C. Caceres. Stephen B. Getz, Sara E. Griffin. Bio-Med Plus. Inc.. Verdict eturned at 12:30 p.m. on 3/29/2006. Please see the Judgdment and commitment orders
for specifics on the counts that Bradley, III, Bradley, Jr., and Tellechea were convicted. All other defendants acquitted in full. (Court Reporter Lora Carter.) (rww) (Entered:
04/03/2006)

ORDER to disburse funds for jury meals as to Martin J. Bradley. III. Martin J. Bradley. Jr, Jose A. Trespalacios. Edwin Rivera. Jr. Albert L. Tellechea. Marlene C. Caceres, Stephen
B. Getz, Sara E. Griffin, Bio-Med Plus, Inc.. Interland Associates, Inc. . Signed by Judge B. Avant Edenfield on 3/30/06. (fbh) (Entered: 03/30/2006)

335  ORDER to disburse funds for jury meals as to Martin J. Bradley, III, Martin J. Bradley, Jr, Jose A. Trespalacios, Edwin Rivera, Jr, Albert L. Tellechea, Marlene C. Caceres, Stephen

To

B. Getz. Sara E. Griffin. Bio-Med Plus. Inc.. Interland Associates, Inc. . Signed by Judge B. Avant Edenfield on 3/30/06. (fbh) (Entered: 03/30/2006)

CONSENT PRELIMINARY ORDER OF FORFEITURE as to Martin J. Bradley. III. Martin J. Bradley. Jr. Bio-Med Plus. Inc. . Signed by Judge B. Avant Edenficld on 4/3/06. (jgb)
(Entered: 04/03/2006)

notice the entries docketed on March 31, counsel would have had to

sequence, appeared as if they had lleeketedon March 24 and March 25:

SECF

03/24/2006
03/24/2006

03/24/2006

03/25/2006
.03'25.2005
03/25/2006
03/25/2006

03/25/2006

labeled “jury notes,” an innocuoudescription that would not have alerted

government or defensmunsel that the entries contained anything other than the

Query Reports ~ Utilities ~ Logout

390

591

Jury Notes as to Martin J. Bradley, III, Martin J. Bradley, Jr. Jose A. Trespalacios, Edwin Rivera, Jr, Albert L. Tellechea, Marlene C. Caceres, Stephen B. Getz, Sara E. Griffin, Bio-
Med Plus. Inc. (fbh) (Entered: 03/31/2006)

Jury Notes as to Martin J. Bradley. III. Martin J. Bradley. Jr. Jose A Trespalacios. Edwin Rivera. Jr. Albert L. Tellechea. Marlene C. Caceres. Stephen B. Getz. Sara E. Griffin, Bio-
Med Plus. Inc. (fbh) (Entered: 03/31/2006)

Minute Entry for proceedings held before Judge B. Avant Edenfield Jury Trial as to Martin J. Bradley. IIL. Martin J. Bradley. Jr. Jose A. Trespalacios. Edwin Rivera, Jr, Albert L
Tellechea, Marlene C. Caceres. Stephen B. Getz. Sara E. Gniffin. Bio-Med Plus. Inc . Jury deliberations began late 3/23/06 and continue on 3/24/2006. (Court Reporter Lora Carter )
(rww) (Entered: 04/03/2006)

ORDER for court to pay for jury refreshments as to Martin J. Bradley, IIL. Martin J. Bradley. Jr, Jose A_ Trespalacios. Edwin Rivera. Jr, Albert L. Tellechea. Marlene C. Caceres.
Stephen B. Getz, Sara E. Griffin. Bio-Med Plus. Inc.. Interland Associates. Inc. . Signed by Judge B. Avant Edenfield on 3/23/06. (fbh) (Entered: 03/27/2006)

545 | ORDER to feed jury as to Martin J. Bradley. ITL. Martin J. Bradley. Jr. Jose A. Trespalacios. Edwin Rivera, Jr. Albert L. Tellechea. Marlene C. Caceres. Stephen B. Getz. SaraE.

Griffin, Bio-Med Plus, Inc_. Interland Associates, Inc. . Signed by Judge B. Avant Edenfield on 3/23/06. (fbh) (Entered: 03/27/2006)

546 | ORDER to feed jury as to Martin J. Bradley. ITI. Martin J. Bradley. Jr. Jose A_ Trespalacios. Edwin Rivera. Jr. Albert L. Tellechea, Marlene C. Caceres, Stephen B. Getz. Sara E.

Griffin, Bio-Med Plus, Inc.. Interland Associates, Inc. . Signed by Judge B. Avant Edenfield on 3/23/06. (fbh) (Entered: 03/27/2006)

Jury Notes as to Martin J. Bradley. ITII. Martin I. Bradley. Jr. Jose A. Trespalacios. Edwin Rivera. Jr. Albert L. Tellechea. Marlene C. Caceres. Stephen B. Getz. Sara E. Gniffin, Bio-
Med Plus, Inc.. Interland Associates. Inc. (fbh) (Entered: 03/31/2006)

Jury Notes as to Martin J. Bradley. III. Martin J. Bradley. Jr. Jose A Trespalacios. Edwin Rivera. Jr. Albert L. Tellechea. Marlene C. Caceres, Stephen B. Getz, Sara E. Griffin, Bio-
Med Plus, Inc. (fbh) (Entered: 03/31/2006)

To makedetection even more feicult, the newdocketentries were simply

jury notes and responses they were made aware of during ®athaps not

surprisingly, @fense counsalid not discovethe undisclosed ex parte notastil

17
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after Bradley’s convictions and sentence were affirmed on direct appeal, and raised
themfor the first time in the subsequent § 2255 mation
B

Generally, aclaimthat could have been asserted on direct appeal is barred if
it is raised for the first time on collateral revievBee Davis v. United Sates, 417
U.S. 333, 345 n.15 (1974). A prisoner who wishes to olotaiateralreview ofa
defaulted claim must demonstrate cadse the defaultand actual prejudice
resulting from the alleged erroiSee Boudley v. United Sates, 523 U.S. 614, &
(1998);United Satesv. Frady, 456 U.S. 152, 16568 (1982).

In its order denying Bradley’'s § 2255 motion, the district court agreed that it
had erred in engaging iondisclosedcommunications with the jury and not
advising the parties of thastructionsit had sent on its owfand the one it had
received in response). Althougdlbelieved that it®x partecommunicationsikely
“focused the jury’s attention on thglovernment’s view of the caseand “risked
suggesting to the jury that [trgovernment’'s materials] were reliable sources of
information [it] approved of, Bradley, 2013 WL 6246775, at *13the district
court deniedBradleyrelief. It concluded that any claim related to the ex parte
communications was procedurally barred bec&rseley had not raised the claim

on direct appeal and had not shown cause for his fadutte so.
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C

We agree with Bradley that thdstrict courterred incommunicang with
the jury without giving defense couns@nd the governmenthotice and an
opportunity tobe heard Under Federal Rule of Criminal Procedure 43(a), a
criminal defendant is entitled to be present at all stages of his trial, including the
stage when the court responds to notes from the foay Rogers v. United Sates,
422 U.S. 3538(1975) United Satesv. Rapp, 871 F.2d 957, 966 (11thir. 1989),
overruled on other grounds by United States v. Wells, 519 U.S.482, 486 n.3
(1997) See also Fillippon v. Albion Vein Sate Co., 250 U.S. 76, 81 (1919) (“We
entertain 0 doubt that the orderly conduct of a trial by jury, essential to the proper
protection of the right to be heard, entitles the parties who attend for the purpose to
be present in person or by counsel at all proceedings from the time the jury is
impaneled until it is discharged after rendering a verdict.”).Régers made clear,
“the jury’s message[s] should have been answered in open court and [Bradley’s]
counselland the governmenghould have been given an opportunity to be heard
before the trial judgeesponded.”’Rogers, 422 U.S. at 39.

Whether Bradley’'s claim relating to the district court's ex parte
communications is defaulted “is a mixed question of law and fact, which we
reviewde novo.” Fordhamv. United States, 706 F.3d 1345, 1347 (11th Cir.2%).

As noted, when it resolvethe 8 2255 motion, the district coucbncludedthat
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Bradley had shown actual prejudice but failed to demonstrate cause, and therefore
his jury note claim was procedurally defaulted. We address cause first, and then
turnto prejudice.
1

A prisoner can establish cause for a procedural default by showing that
“some objective factor external to the defense impeded counsel’'s &fadaply
with the . . . procedural rule.Murray v. Carrier, 477 U.S. 478, 488 (1988)his
may be done byshowing that the factual or legal basis for a claim was not
reasonhly available to counsel . . . or that some interference by officials made
complianceimpracticable. Id. (citations omitted). For example, inQrickler v.
Greene, 527 U.S 263, 283 & n.23 (1999), the Supreme Court held that
petitioner established cause for failing to rais®rady claim prior to federal
habeas because the prosecution asserted an open file polidheapeétitioner
reasonably relied otine pertinentil e to contain alBrady materials. And in Ward
v. Hall, 592 F.3d 1144, 11787 (11th Cir. 2010)we found cause in a case where
some jurors in a capital cabad askedh bailiff a questiorabout the possibility of
sentencing the petitioner to life withoparole, butthe questions and thieailiff's
answerto that question (that such a sentence was not availaigienot given in
open court. As we explaineyt] he external impediment in this case stems from

the failure of the bailiff and/or trial judge to inform Ward or his counsel about the
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jury’s question concerning paroleltd. Seealsoid. at 1178 (“[W]e conclude that
Ward established sufficient cause tacese his procedural default based on the
state’s concealment of the jury’s question regarding parole.”).

Although the length of timét took Bradley's counsel to discover the ex
parte notes and communications gives us some paasegmnweludecontrary tahe
district court, that Bradley ha established sufficient cause. A confluence of
external factors impededefensecounsel’s ability to raiseat trial or on direct
appeal,claims concerning the district court’s ex parte communications with the
jury. First, the parties were never advised about the two jury notes at issue and the
district court’s ex parte respons@s the jury’s own followup note) Secondas
described earliethe notesand responseserefiled and described in a way that
made them gpear as though they had been docketed contemporanehusig
deliberations And because the jury had sent some notes during trial and
deliberations thahad beermprovided to the parties, there was no reason fporaa
to think the unthinkable-that they had not been told that the jury had asked
guestions during deliberations, and that, even worse, the district court had chosen
to respondmore than once to the notes in an ex parte fashiéren if defense
counsel(who also represented Bradley on diregbesd) had been monitoring the
docket for new entrieafter trial, it would have appeared as if no new entries were

made on March 31

21



Case: 14-10463 Date Filed: 01/19/2017 Page: 22 of 29

In sum, efense counsglike the governmenthad no reason to suspect
subsantive ex parte communications by the district court as a result of non
disclosed jury noteand therefore had no reason to scour the ddoketvidence
of such communicationsDefense counsel likewise had no reason to suspect the
docketing discrepancy that occurred here. In fact, no one shoulddes@ to
suspectthe back dating of docket entries, since swuxlpractice would surely
undermine public confidence in the courts. Under these circumstancdschve
to place such a burden atefense counsel The obstacle to raisingclaims
concerningthe ex parte communicatiomgas external t@radley and his counsel,
who were justified in thinking that the district court had acted appropriately (
that it had noengagedn undisclosed ex parmmmunicationsvith the jury about
substantive isss® and that the docket would have accurately reflected any
undiscloseccommunications with the jury

2

To demonstrate prejudice sufficient to excuse the procedural bar and obtain
collateral relief, however, Bradley must show “actual prejudice” resultorg the
district court’s ex parte communications, a “significantly higher hurdle waand

exist on direct appeal.”Frady, 456 U.S. at 16&7. “To establish ‘prejudice’

2 Because we have determined that Bradley established cause to excuse his proefdital d
we need not address his alternative argument that trial counsel was ineffectadinigyto
discover the ex parte communications.
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[under the cause and prejudice standard], a petitioner must show that there is at
least a reasonable probability that the result of the proceeding would have been
different.” Henderson v. Campbell, 353 F.3d 880, 892 (11th Cir. 2003).

“A jury’s interruption of its deliberations to seek further explanation of the
law is a criti@l momen in a criminal trial . . .”. United States v. Kopstein, 759
F.3d 168, 172 (2d Cir. 2014) (internal quotation marks and citation omitéed).
“the influence of the trial judge on the jury is necessarily and properly of great
weight,” Coats & Clark, Inc. v. Gay, 755 F.2d 1506, 1512 (11th Cir. 1985)
(quoting Quercia v. United Sates, 289 U.S. 466, 470 (1933)as“jurors are ever
watchful ofthe words that fall from hirh,Bollenbach v. United Sates, 326 U.S.
607, 612 (1946). “Particularly in a criminal trial, the judge’s last word is apt to be
the decisive word.”ld. When a court responds to the jury without giving counsel
notice and an opportunity to be hedttle aggrieved party will have lost the value
of the chance: the opportunity to convince jiiége that some other or different
response would be more appropriate, the circumstances considegreted Sates
v. Parent, 954 F.2d23, 26(1st Cir. 1992). “Being kept in the dark,.counselis]
powerless to prime the pump of persuasidml.”

With respect to the jury’s request for a dictionatlie district court
explained that its response was actually prejudicial because it “directed the jury to

materials put together by the [glovernment and containing the [glovernment’s take
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on the case.” Bradley, 2013 WL 6246775, at *13 Bradley contends that the
district court correctly found that[g]iven the sheer volume of evidence in this
case, thddistrict court’s]response to the jury’s request for a dictionary focusing
the jury oncertain itens prepared by the [g]Jovernment very well may have
improperly influenced the veidt.” Br. of Appellantat 53 The government
respondsthat “[tlhere[is] no indication of what term the jury wanted to define
when it asked for a dictionary, what counts or defendants that unknown definition
might have related to, or what importance, if any, that definition ultimately played
in the jury’s deliberations.”Br. of Appellee at 5#58.

On the note responding to the request for a dictionary, we agree with the
government and conclude that Bradley has not shown actual prejudrsg.the
ex parte nature of the note is insufficient, in andtsélf, to show prejude. See
generally United Sates v. Brantley, 68 F.3d 1283, 1291 (11th Cir. 1995) (noting
that “there is no blanket prohibition against the ex pextemination of jurors by a
trial judge” and thateven if such communication violated Rule 43, the erroy ma
be harmless)Indeed, a court’'s ex parte communications with a {anjuror) are
subject to harmless error analysiSee Rushen v. Spain, 464 U.S. 114, 1120
(1983); Rapp, 871 F.2d at 9668United Sates v. McDuffie, 542 F.2d 236, 241 (5th
Cir. 1976) Althoughthe district court’s note told the juthatit had the charts,

summary charts, and exhibits for review, it did not refer the jury to only the
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government’s evidence. Secomtthoughmostof the charts, summary charts, and
exhibits at trial were introduced by the government, the defense introduced
hundreds of exhibits, including the 2001 Florida Medicaid policy manual, Def. Ex.
690, which contained a numbef rules and definitions. It is at best unclear
whetherthe jury would have interpreteéde note as instructing it to look only at the
evidence introduced by the governme8ge Jones v. United States, 527 U.S. 373,
391 (1999) (“Our decisions repeatedly have cautioned that instructions must be
evaluated not in isolation but in the contektlte entire charge.”). Third, given
the substantial evidence presented against him, as set out in our opinion on direct
appeal, we cannot say that Bradley suffered actual prejudice from the district
court’s noterelating to the request for a dictionar§gee Frady, 456 U.S. at 169
73.
3

The Supreme Court has acknowledged that an ex parte communication can
be harmless in some caseSee Rushen, 464 U.S. at 1120. See also United
Sates v. Wright, 392 F.3d 1269, 1280 (11th Cir. 2004) (citRogers, 422U.S. at
40); Rapp, 871 F.2d at 966 The district court ruled thahe unprompted and ex
parte instruction it provided to he jury about corporatendividual liability was
prejudicial because “it arguably altered the law the Court set forth in its,initial

agreed upon responseBradley, 2013 WL 62467 75at *14.
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In support of the district court’s ruling, Bradley argues that, by omitting the
admonition to consider individual and corporate defendants separately, the note
“may have unduly linked the liabijitof corporations to the actions of its agents”
and “presked the jury to find Bradley guilty if it also found corporate liability for
Bio-Med.” Br. of Appellant at 55. The government respondisat the jury had
already been instructed on the omittedgskerto consider the corporation and
individual separateh~the day before and in the regular jury instructioBse Br.
of Appellee at 61.For the reasons which follow, we agree with the district court,
but only in part.

We know, from the question th#t sent to the court (the one that was
disclosed to the partieghatthe jury was havingometrouble distinguishing the
corporae liability from individual liability. Thatwas not, in retrospecsurprising
for the case involved multiple complex sehes carried out by several actors
through various entities. It could be difficult to determine whetbeattribute
criminal actsto Bio-Med orto specificindividuals or both And it is not intuitive
that a corporationr-a legal entitywhich exists, legdy, apart fromits officers,
directors, and entpyees—can be convicted of a crinmequiring intent

The district court’s original response, the one the parties had agreed on,
achieved a careful balance: it acknowledged the obvious truth that a corporation

can only act through its agents, while reminding the jury that it must consider the
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corporation and its agents separatelyhe district court’'s ex parte followp
instruction however, focused the jury squarely on the notion that a corporation can
only act through its agents. It is likelwe think,that the note led the jury to
believe that an individual defendant also must be held responsible for each crime
committed by theorporation. This secondnstruction the last word the jury heard
on the matter, was likely to carry special weight. It is significant, as well, that
Bradley andio-Med were convictedf all 53 crimes with which they were jointly
charged. As to thesehargeqCounts 1£53), we concludd€in agreement with the
district court)that Bradley has shown actual prejudicgee Henderson, 353 F.3d
at 892°

The cases cited by the government are inapposite. They all stand for the
proposition that an ex parte communication with the jury, though inappropriate,
can be harmless if it merely accurately restates the &@McDuffie, 542 F.2cht
241; United Sates v. Betancourt, 734 F.2d 750,/59 (11th Cir. 1984)United
Sates v. Breedlove, 576 F.2d 5760 (5th Cir. 1978) None of these cases support
the conclusion that there is no prejudioethe scenario we are presented with

here—t.e., when thalistrict courtsends an unpromptedsponsdo the jury with

% In support of its argument that the ex parte corporatiglitual liability instruction was not
prejudicial, the government notes that, in Count 1, which charged a RICO violation, the jury
found BioMed had committed certain predicate racketeering batsnot Bradley. See Br. of
Appellee at 62. Although this true, the discrepancy was small. The vast majority of the
predicate offenses the jury found as to Bradley and-MRd overlapped. And, more
importantly, the jury ultimately convicted them both under Count 1.

27



Case: 14-10463 Date Filed: 01/19/2017 Page: 28 of 29

an incomplete instruction oroporate/individual liabity and the corporation and
its principal are convicted on all counts in which they were jointly charged.

We do not, however, believe that Bradley has shagtoalprejudice on the
remaining charges on which he was convicted. These charges did not have Bio
Med as a calefendant, and given thample evidence presented by the
governmentit is difficult to see how the district court’s secomstruction on
corporatefdividual liability was prejudicial as to them.

Because we have concluded that Bradley established cause and prejudice to
excuse the procedural bar on his jury communication claim, the merits analysis
does not require much more ink. As we explainedidgers the Supreme Court
recognized that a defendant has the right to be present and participate during
communications between a judge and juBge Rogers, 422 U.S. at 38.That rule
was plainly violated here.

Having decided that Bradley demonstrated actual prejudice, we have also
necessarilydecided—as the government conceded on appeal and as the Fourth
Circuit has held-that the error in this case was not harmiesso Counts 453,

See Smith v. Dixon, 14 F.3d 956, 976 (4th Cir. 1994]Hf]armless erroanalysis is
essentially the same analysis we are required to perform in order to decide whether

Smith has shown actual prejudiceeixcuse higrocedural default . . . .").
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We therefore reverse the decision of the district court insofar as it rejected
Bradey’s jury noteclaim, and direct that Bradley’s convictions on Counrts3lbe
set aside. The government can elect to retry Bradley on these charges. But if it
chooses not to retry CountsSBB, then the district court must-sentence Bradley.

\

For the reasons indicated above, Bradley has failed to establish that his
counsel rendered ineffective assistance of counsel at trial or on direct appeal.

Bradley has established cause and prejudice to excuse the procedual defa
of his claim concerning theecond ex parte instruction on corporate/individual
liability. Although the district court found that thex parte communications
actually prejudiced Bradleywe conclude thathe only chargesaffected by the
district court'sex parte instructiorio the corporatahdividual liability notewere
those in which both Bradley and BMed werejointly charged andonvicted. We
therefore reverse as to Counts53 and vacate Bradley's convictions on those
counts As to Bradley’s remaining counts of conviction, we conclude that the ex
parte instruction on corporate/individual liability did not result in actual prejudice

The denial of Bradley’s § 2255 motion is affirmed in part, reversed in part,
andthe case isemandedo the district courfor further proceedings consistent
with this opinion.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.
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