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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1411230

D.C. Docket No8:12-cv-0227#VMC-AEP

JOEZETTE HITE,
Plaintiff - Appellant,
versus

HILL DERMACEUTICALS,INC.,
a Florida corporation,

Defendant Appellee.

Appeal from the United States District Court
for the Middle District of Florida

(August 6, 201p
Before JORDAN and FAY, Circuit Judges, anhLKER, ™ District Judge.

PER CURIAM:

" The HonorabléVark E. Walker United State®istrict Court Judgéor the Northern District of
Florida, sitting bydesignation.
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Joezettdite appealsummary judgmergranted to her former employer,
Hill Dermaceuticals, Inc(“Hill *), in heractionalleging gender and pregnancy
discrimination We affirm.

I. FACTUAL AND PROCEDURAL BACKGROUND

Hill is a dermatological drug manufactr and sales company, located in
Sanford, Florida.Hill’s primary customers are dermatology physicians, who
prescribe & products to treat adult and pediatric scalp and skin diseases, such as
psoriasis and severe acrtgite was employed by Hill as a fulime
pharmaceutical sales representative in February 2004. Her February 6, 2004,
employment confirmation letter state“As a Hill Sales Representative, you agree
to representhe Hill product line exclusively and witiever solicit business for any
similar product or program of any other company waiidnot help orassociate
with any other distributor of similar productsEmpt Confirmation Letter, Feb. 6,
2004, ar.

Hite's sales territory was the west coast of llar and she understood she
was expected to call on ten to twelve physicians a 8 primarily sold three
Hill products: (1) Dermeé&moothe Scalp, (2) Derramoothe Body, and (3)
DermaOiticOil Ear Drops. In addition to her fixed salary, Hill paid Hite
commissions on the number of prescriptions written by physicians for the products

she sold.
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During her employment with Hill, Hite reported to regional sales manager,
Elizabeth Schmidt. Hite reported weekly to Schmidt and provided information
concerning her interactions with physicians, including the physician’s name, date
of her sales visit, and locatioiGenerally wice a yearaHill regional sales
manager would accompany sales representatvealing on physicianto assess
the representatives’ sales techniques and effectiveness in interacting with company
customers and to offer constructive critiques and ad\itie conducted quarterly
sales meetings throughout the country that altire sales representatives were
expected to attend.

On March 22, 2008, Hite gave birth to her first child. She requested and
was given eight weeks of maternity leave. Thereafter, she returned to ftiendull
job as a sales representative. Hite gave birth to her second child on March 11,
20101 She agai requested and was given eight weeks of maternity laatle
Hite was on maternity leave, she did not receive her salary but was covered by
employee health cgrehealsocontinued to be paid commissions on sales from her
territory.

During her 2010 ntarnity leave, Hite was informed she would need to

attend aHill quarterly sales meeting in Atlanta, Georgia, scheduled after her return

! During the summer of 2009, Hite attendedit sales meeting in Orlando, where Schmidt
asked her if she was pregnant. Hite initially denied being pregnant, but laiemeonéhe was
pregnant. Schmidt asked Hite if she had planned the pregnancy; Hite responded tecpregn
was not planned.
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from maternity leave Knowing of Hite’s aversion to flying, Schmidt gakierthe
option of attending the managers’ quarterly sales meeting in Orlando, Florida, on a
date during Hite’s maternity leave. Hite, who was nursing her baby, chose the
nearer Orlando meetinghereturned to work for one day to attend the Orlando
meeting in late April 2010after approximately siweeks of maternity leavehe
then continued her maternity leavdite returned to her job as a filme sales
representative for Hillvith her sameerritory in May 2010. Following Hite’s
return to work after maternity leave for both of her pregnancies, Schmidt
accompanied Hite on her sales calls with physicians.

In June 2010, e was asked to sign akgreementdated June 1, 2010,
which Hill requiredof all its employees TheAgreemenstaes Hte was “an ‘at
will" employee of Hill Dermaeuticals, Ing... . .[meaning]you may resign or Hill
may terminate you for any reason at any time.” Hill Agreement, June 1, 1010, at 1.
The Agreement informedmployee®f the confidential and proprietary nature of
some of Hill's business information, required them to maintain the confidentiality
of this information, and advised fitiilme employeetheywere expected to devote
all of their professional work time and enegto their duties as Hill employees
they were not to sell or represent products of any other compamglevant part,
the Jun€010Agreement state“As a Hill salesrepresentative, you agree to

represent the Hill product line exclusively and to never solicit business for any
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product or service of any other companyd: at 2 Jerry S. Roth, Hill founder and
president, signed thegreement on June 2, 2010; Hite sigresh June 8, 2010.

Hite was still pumping breast milk, when she attendedHitheguarterly
sales meeting in Orlandm October7-8,2010. Before the meeting began, Hite
encountered Schmidt, who suggested Hite not leave the meeting to pump breast
milk so that she would ndie late in returning to the meeting, as she had been in
previous sales meetingshen she was lactatingschmidt furtheadvisel Hite
might be berated at the meeting, if she left too many ttmpamp breast milk
Hite told Schmidshe would have to leave to pump milk, if she needed to do so.
When Schmidt asked what would happen if she did not pump milk, kptaiesed
she would leak on her dress. Schmidt responded: “Well, it's a good thing you have
long hair, cover it up.” Hite Dep. at 31. Hite testified this conversation with
Schmidtaffected her disposition at the meeting; she did not participabe
discussions and was in pain toward the latter part of the meddingNonetheless,
Hite did not tell anyone in authority at Hill about Schmidt’'s comments to her. At
the conclusion of the October 2010 sales meeting, Schmidt told Hite it appeared
she had not been paying attention at the meeting, and her eyes appeared “glazed
over.” Id. at 32. She also informed Hite her sales numbers had drofSpamidt

told Hite she needed to see more eféortl bettesalesresults from her.
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On Octobel5, 2010, Hite and her husband opened Crave Nail Spa in Tampa,
Florida. The spa offered naivaxing, andfacial serviceandsold bath products
and lotions. Thevebsite forHite’s nail spatitled “You Crave Gorgeous Skin,”
advertised its organic skitareproductswere free of parabena,preservative
added to Hill's productsThe wdsite stated parabens have been linkduteest
cancer andeproductivgoroblems; Hite did not investigate the accuracy of these
statements, which sheadfound on the InternetShetestified at her deposition she
knewHill sold products containing parabens.

At the time Hite opened the napa her sales numbers for Hilddsuffered.
In herdeposition testimonyHlite admitted interrupting her Hill workday to
promote her ew businessn a local television station through an interview at
Crave Nail Span October 15, 20100n Friday, Novemér 5, 2010, Schmidt told
Hite in a telephoneonference call, includingloward KaplanHill national sales
managerthat neither Hite’s sale®r daily and weekly visits with physicians had
improved. She gave Hite two options: &bree taa 6Gdayprobationary period,
while she improve hersalesresults, or (2) resign, sign a release, and resiv
weeks ofseverance pay. Hite requested time to consult with her husband over the
weekend, which was accorded.

Hite left a telephone message fachmdt on Monday, November 8, 2010,

and statdshe was ill and would not be able to work that day. But Hite was not
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sick and instead met with an attorney. In the interim, Kaplan had discovered
Hite’s Crave Nail $athrough an online search. He noticed tleparaging

comments about parabens, preservatives routinely added to Hill's products to
extend shelf life. Schmidt, Kaplan, and Roth consulted and agreed Hite's new
business offered skicare products potentially competitive with the prescription
productsHill manufactured and sold. They further determined Hite’s new business
had distracted her from her responsibilities for Hill, in violation afJume 2010
Agreementvith Hill. Following consultation with counsel for Hill, they decided

Hite should bedrminated immediately.

By text message on Tuesday, November 9, 2010, Hite communicated to
Schmidt she had decided to accept the option of continued employment on the 60
day probationary period. On Wednesday, November 10, 2010, Schmidt and
Kaplanwere o a conference calivhenSchmidt told Hite the option was no
longer available. Instead, she was terminated immediately, because of her
competing side business.

Hite filed this action against Hill and asserted gender discrimination (Count
I) and pregnancy discrimination (Count II) under Title VII of the Civil Rights Act
of 1964, 42 U.S.C.§&2000e2 and 2000e(k) and the Florida Civil Rights Act, Fla.
Stat. 8 760.10 (“FCRA”). She alstated a claim for interference and retaliation

(Count Il) under the Faity and Medical Leave Act, 29 U.S.C. § 266tlseq
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(“FMLA”). ? In granting summary judgment to Hill, the district judge concluded
Hite had failed to establish a prima facie case of gender or pregnancy
discrimination.

1. DISCUSSION

On appeal, Hite argussimmaryudgmentfor Hill on her gender and
pregnancydiscrimination claimsvas error, because she was replaced by a female
whowas not pregnant or experiencing a protected medical condigire
contends she proffered sufficiemigence of being harassed because of her
pregnancies and need to lactate. She further argues the products sold at her nail
spa did not compete with the products she sold for Hill. Consequently, she
maintains she did not violate tdane2010Agreement shhadsigned with Hill.

“We reviewthegrant of summary judgmede novo’ Stephens v. Mid
Continent Cas. Cp749F.3d1318, 132 (11th Cir. 204). Summary judgment is
appropriate whefithe movant shows that there is no genuine disputeasyto
material fact and the mawntis entitled to judgment as a matter of law.” Fed. R.
Civ. P. 568). “An issue of fact is ‘material’ if, under the applicable substantive

law, it might affect the outcome of the casélickson Corpyv. N. Crossarm Co.

2 Hite does not challenge on appeal summary judgfoetierFMLA claim. Therefore, her
argumentgegardingthe FMLA are abandonedCampaign for a Prosperous Ga. v. S.E.L19
F.3d 1282, 1287 (11th Cir. 1998).

® Hite was replaced by Olivia Stasiak, who had a tHyesrold child at the time of Schmidt's
deposition on June 27, 2013. Consequently, her child was born sometime in 2010, as was Hite’s
second child. Hite was terminated in November 2010 and replaced there&tasiak

8
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357 F.3d 1256, 12560 (11th Cir. 2004). “Although all justifiable inferences are
to be drawn in favor of the nonmoving party, the moving party is entitled to
judgment as a matter ofatter of lawwhen the nonmoving party fails to make a
sufficient showiig of an essential element of the casklanor Healthcare Corp
v. Lomel 929 F.2d 633, 63@. 1th Cir. 1991). FRCA claims are analyzed using
the same standards as Title VDuChateau v. Camp, Dresser & McKee, |i€l3
F.3d 1298, 1302 (11th Cir. 2013Accordingly, we need not address Hite’s FCRA
claims separatelyHarper v. Blockbuster Entm’t Corpl39 F.3d 1385, 1382 1th
Cir. 1998).

Title VII “prohibitsvarious forms of employmextiscrimination including
discrimination on the basis of sexCal. Fed. Sav. & Loan Ass’n v. Guerré&79
U.S. 272, 27677, 107 S. Ct. 68%H87(1987);seed42 U.S.C. § 20008(a)1)
(precluding discriminatiofiagainst anyndividual with respect to [her]
compensation, terms, conditions, or privileges of employmeoause of such
individual's . . . seX; Fla. Stat§ 760.10(1)(a).In 1978, Congress amended Title
VII with the Pregnancy Discrimination Act, which provides “[tlhe terms ‘because
of sex’ or ‘on the basis of sex’ include, but are not limited to, because of or on the
basis of pregnancy, childbirth, or related medical conditiod2.'U.S.C. §
2000e(k);seeDelva v. Corit Grp., Inc, 137 S0.3d 81, 37576 (Fla. 2014)

(holding the FRCA prohibition against sex discrimination incluaiscrimination
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based on pregnany A plaintiff may prevail on a Title VII claim “by showing

that her pregnancy ‘was a motivating factor’ for an employment decision

Holland v. Gee677 F.3d 1047, 1055 (11th Cir. 2012) (citing 42 U.S.C. § 2000e
2(m)). A plaintiff may use direct or circumstantial evidemogrove her casdd.

While we are troubled by the comments Hite attributes to Schmidt concerning her
pregnacies, the determinative cause for terminating Hite by Hill's executive
decisionmakers, Schmidt, Kaplan, and Roth, was Hite’s violation of the company’s
June 201Agreement by opening and promoting a side business that sold products
they considered to be competitive with Hill’s products.

SinceHite has failed to show her pregnancies were the cause of her
termination bydirect evidencewe must deide if she has proved her case of
pregnancy discrimination by circumstantial evidence utiteeburdershifting
analysisof McDonnell Douglas Corp. v. Greedll U.S. 792, 93 S. Ct. 1817
(1973) McCann v. Tillman526 F.3d 1370, 1373 (11th Cir. 2008)nder that
framework, theplaintiff bears the initial burden of establishing a prima faasec
of discrimination. “[O]nce a plaintiff makes a prima facie case, the burden of
production shifts to the employer to articulategitimate nondiscriminatory
reason for its actions.Holland, 677 F.3d at 1055 (internal quotation marks
omitted). Afterthe employer meets this burden, the plaintiff nprsivethe

employer’s stated reasaa pretext for unlawful discriminationvicCann 526

10
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F.3d at 1373. When “the proffered reason is one that might motivate a reasonable
employer,” a plaintiff “must meet that reason head on and rebut it”; the plaintiff
“cannot succeed by simply quarreling with the wisdom of that reagoinedpman

v. Al Transport229 F.3d 1012, 1030 (11th Cir. 2000). grovepretextand avoid
summary judgmenthe plaintiff must showhe employer’s proffered reason is

false, and discrimination was the real reason for the adverse aBtiooks v.

Cnty. Comm’n of Jefferson Cnty., Ald46 F.3d 1160, 1163 (11th Cir. 2006).

Under Title VII, a plaintiff has “the ultimate burden of proving discriminatory
treatment by a preponderance of the evidér€eawford v. Carrol] 529 F.3d 961,

97576 (11th Cir. 2008) (internal quotation marks omitted).

“[T]o establish a prima facie claim of pregnancy discrimination under Title
VII, a plaintiff must establish that (1) she is a member of a protected group; (2) she
was qualified for her position; (3) she suffered an adverse employment action; and
(4) employment or disciplinary policies were differently applied to her.”
DuChateay 713 F.3d at 1302 (internal quotation marks omitted). Assuming Hite
has established a prima facie case of pregnancy discriminatioontii@eason
Schmidt gave Hite for her termination was the discovery of her competing business
by internetand televisioradvertisement, which violated Hill's noncompetition

policy applied to all its employeeghe district judgelternatively recognizeHite

11
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had failed to rebut Hill's legitimate, nondiscriminatory reason for termineng
for violating the noncompetitiorprovision of the June 2018greement:

Hite has offered no evidence to show that Hill Dermaceuticals’
justification for her termination is unworthy of credence. Hill
Dermaceutica perceived Hite’s ownership of a nail salon to be a
violation of her agreement. Not only did Hite solicit business for the
products and services of another compa@rave—but she did so by
participating in a television interview during a regular workdawy f
Hill Dermaceuticals. Furthermore, Crave’s website, the content of
which Hite admittedly approved, contained information which Hite’'s
superiors perceived to disparage Hill Dermaceuticals’ products.

Summ. J. Order at 25 (citation omittedj. Damonv. Fleming Supermarkets of

Fla., Inc, 196 F.3d 1354, 1363 n.3 (11th Cir. 1999) (“An employer who fires an
employee under the mistaken but honest impression that the employee violated a
work rule is not liable for discriminatory conduct.”). No Hill emy¢e had

opened such a competitive business after signingJime 2010 Agreement,

containing thenoncompetitiorprovision as Hite had done.

In addition, Hite’s June 201Agreement with Hill, signed by Roth for Hill
and Hite provides: “As an ‘at will employee, you may resign or Hill may
terminate you for any reason at any time.” JBO80Agreement at 1. We have
recognized awvill employment may be terminable with or without cause or
justification. Whitfield v. Finn 731 F.2d 1506, 1508 (11th Cir. 1984jite has

failed to show that Hill's legitimatenondiscriminatory reason for terminating her

12
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for violating the noncompetition provision of the JU?@L0Agreement waa
pretext for pregnancy discrimination. Therefore, summary judgment properly was
granted to Hill.

AFFIRMED.
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