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JILL PRYOR Circuit Judge

Alabamasuedunder state and federal law to enjoin gaming at caswogd
by the Poarch Bandf Creek Indians (the “Tribe’and located on Indian lands
within the state’s borders As the Tribe itself izinquestionablymmune from suit,
Alabamainsteadnamedas defendants PCI Gaming Authority (“PCI”), an entity
wholly owned by th&@Tribe that operatethie casinos, anttibal officials in their
official capacity.

Alabamaclaimsthat the gaming at the casinos constitutes a public nuisance
under Alabama law and should be enjoindduts forth twonoveltheoriesto
explain why itsstate law appésto the Tribe’s casinasFirst, Alabamaassertshat
the Secretary ahelnterior (the“Secretary”)lacked authority to take land into
trust for the Tribethereforethe Tribe’scasinos are not located on Indian lands
andAlabamamay egulatethe gaminghere Second, Alabameontendghat by
incorporating state laws governing gambling into federal 188M).S.C. 81166
creates a right of action farstate to sue in federal court to enfortsdawson
Indian lands The district courtejected these arguments ahisimissed thaction
on the groundthatthe defendants were entitled to tribal immunity on nearly all of

Alabama’s claim&ndAlabama failed to state a claim for relighfter careful

! Although we are mindful that the terms “Native American” and “American iridizay
be preferable, we use the term “Indian” throughout this opinion because it is thesestimthe
statutes at issue in this appeal anthe parties’ briefs.
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consideration of theriefs andtherecord and with the benefit of oral argument,
we affirm the district court’s judgment in favor of the defendants

. FEDERAL REGULATION OF GAMING ON INDIAN LANDS

Congress passed the Indian Gaming Regulatory AGRA”), 18 U.S.C.
88116668,25 U.S.C. 8§ 27021, to addresStherapidly expanding field of
Indian gaming. Tamiami Partners, Ltd. v. Miccosukee Tribe of Indi@reamiami
1), 63 F.3d 1030, 1032 (11th Cir. 199%ee als®5 U.S.C. £701(1) (explaining
IGRA was enacted becausaimerous Indian tribes have become engaged in or
have licensed gaming activities Indian landy. IGRA was enacteth response
to theUnited States Supreme Court’s decisioCalifornia v. Cabazon Band of
Mission Indians480 U.S. 2041987) which held thatbecause Congress had not
regulated Indian gaminghje states lacked authority to regulate gaming on Indian
lands. SeeMichigan v. Bay Mills Indian Cmty134 S. Ct. 2024, 2034 (201%4).

IGRA regulates gaminthat occur®n Indianlands, which inlude“any
lands title to which is [] held in trust by the United States for the benefit of any

Indian tribe . . . and over which an Indian tribe exercises governmental.power

2 Tamiamj a case involving a contractual dispute ovemtiamagementf a bingo
gaming facility on Indian landsamebefore our Court three time3he firstTamiamiopinionis
irrelevant to the issues presently befase SeeTamiami Partners, Ltd. v. Miccosukee Tribe of
Indians 999 F.2d 503 (11th Cir. 1993).

% The lack of legislation regulating gaming on Indian lands meant that states could not
limit such gaming becausanless and until Congress acts, [] tribes retain their historic
sovereign authority.Bay Mlls, 134 S. Ct. at 2030 (internal quotation marks omitted).
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25U.S.C. §2703(4)B).* IGRA does nogoverngaming that occursutsideof
Indian landsa state’s authority to regulate such gaming is “capacioBay Mills,
134 S. Ct. at 2034.

As for gaming on Indian land$GRA provides*a comprehensive approach
to the controversial subject of regulating tribal gaming, [gtnked a caretl
balance among federal, state, and tribal interestfida v. Seminole Tribe of
Fla. (Seminole Tribe )| 181 F.3d 1237, 1247 (11th Cir. 1999)GRA “divides
gaming on Indian lands into three classégll, and Ill—and provides a different
regulatay scheme for each clas.5eminole Tribe of Fla. v. Floridéggeminole
Tribe 1), 517 U.S. 44, 48 (1996)GRA defines class Il gaming to include bingo

and permits the use of “electronic, computer, or other technologic aids” in

* A separate statute, the Indian Reorganization Act (“IRA”), 25 U.S.C. §§ 461-79,
authorizes the Secretary to accept lands into trust for “the purpose of providingrlémtigos.”
25 U.S.C. § 465. IRA defines Indmas‘persons of Indian descent who are members of any
recognized Indian tribe now under Federal jurisdictioial.”’8 479.

> In Florida v. Seminole Tribe of Florig&lorida sued the Seminolgbte and its
chairperson, seekirtg enjoin the tribe from engaging in unlawful gaming. 181 F.3d at 1239.
Florida filed itslawsuit shortly after the Supreme Court held that a lawsuit in wihe&Seminole
tribe had sued Florida and its governor under IGRA was barrélebstate’s sovergn
immunity. Seminole Tribe of Fla. v. Florid&17 U.S. 44 (1996). Although theo decisions
were issued by different courts in different cases, they are related becdhusades involved
the same parties and dealt with the state’s attempts to regulate gaming on’thiautriize
Because both decisioase central to our analysis this case and for clarity, we refer to the
Supreme Court’s decision &minole Tribe &nd oursasSeminole Tribe Il

®Class | gaming, not at issue here, includes “agmes solely for prizes of minimal
value or traditional forms of Indian gaming engaged in by individuals as a partiof
connection with, tribal ceremonies or celebrations.” 25 U.SZ708(6). Class | gaming is
“within the exclusive jurisdictiomf the Indian tribes.”ld. § 2710(a)(1).
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connection with the game25 U.S.C. § 2703(7)(A)(i). Class Il gaming i4all

forms of gaming that are not class | gaming or class Il gaming” and includes slot
machines and other casino games. 25 U$2Z703(8);Seminole Tribe, 1517

U.S. at 48.

Under IGRA, the extent tawhich a tribemayengage in class Il or class Il
gaming dependsn how the statevherethe Indian lands are locatéds chosen to
regulate suclhamesn the state as a whofeWith respect telass Il and class Il
gaming IGRA permitsatribeto conducteachclass ofgaming only ifsuch gaming
is allowed in some form within the state where the Indian lands are lo&ged
U.S.C. 82710(b)(1), (d)(1)Yallowing class Il or class Ill gaming when the state
where thegaming occur§permits such gamingpr anypurpose by any person,
organization or entity. IGRA imposes an additional requireméefore a tribe
can conduct class Il gaming: the tribe and state must agree to a compact
regulatingthe gamingwhich the Secretampust approveld. § 2710(d)1), (d)(3).
A state mushegotiate a tribastate compact governing class Il gaming in good

faith. 1d. 8 2710(d)(3)(A).

" Class Il gaming also includes card games that eiieareexplicitly authorized by the
laws of the Stateor (1) arenot explicitly prohibited by the laws of the State and are played at
any location in th&tate.” 25 U.S.C. § 2703(7)(A)(ii).

8 IGRA also requires a trib® adopt an ordinance or resolution, approved by the
chairperson of the National Indian Gaming Commissamthorizing class Il or class Ill gaming.
25 U.S.C. § 2710(b)(2), (d)(1)rhe Commissionconsists othreemembes andoperates within
the Department of the InterioGeed. 8§ 2704.
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IGRA expressly provides both tribes and states ivithied express righg of
action to sue in federal court with respectriioal-stae compac. If a state fails to
negotiate dribal-statecompact in good faithg tribe may bring a civil action
against the state in federal could. 8 2710(d)(7)(A)(i) But IGRA limits the
remedies available thetribe in such an actianThe tribe may not obtaibroad
injunctive relief theultimateremedy available is thaté¢ Secretarynayset forth
thetermsunder which the tribe may engage in class Il ganoimgndian lands
within the state Id. § 2710(d)(7)(Bjiv), (vii). IGRA also expressly provides
states with a cause of action to sue to enjoin “class Il gaming activity located on
Indian lands” that is “conducted in violation of any Tril&hte compact.’d.

8 2710(d)(7)(A)(ii). No remedy other than an injunction is pradd See d.

IGRA authorizes thé&lational Indian Gaming Commissiothé “NIGC”) to
regulate gaming on Indian land$he NIGC is tasked withmonitofing] class Il
gamingconducted on Indian lands a continuing basis” and is authorized to
“inspect andexaminé the premisesvhere class Il gaming occutsld.
§2706(b)(1), (b)(2).In addition, the NIGGnayfine a tribe or close a gaming
facility if it finds atribe has conductedlass Ill gaming on Indian lanaathout a

compact.ld. § 2713(a)(1), (b).

° A tribe may be exempt from inspection and examination by the NIGC if thehaiba
certificate for seHregulation. 25 U.S.C. 8§ 27()(5)

6



Case: 14-12004 Date Filed: 09/03/2015 Page: 7 of 42

In addition to thigcivil andregulatory schemgoverninggaming on Inéan
lands,IGRA includes three provisiorsodified in the criminal code, only one of
which is relevant her€. Section1166, tittled “Gambling in Indian country,”
applies to class Il gaming conductedthe absence @ttribal-state compact18
U.S.C. 8§ 1166(c).This sectiorincorporates “all Statews pertaining to the
licensing, regulation, or prohibition of gambling, including but not limited to
criminal sanctions applicable therétoto federal law. 1d. 8 1166(a). These state
laws “shall apply in Indian country in the same manner and to the same extent as
such laws apply elsewhere in the Stdfeld. Section 1166nakes it a federal
crime to commit amct or omission involving gamblingherethe conductwould
be punishable if committed or omitted within the jurisdiction of the State in which
the act or omission occurred,” under the state’s laws “governing the licensing,
regulation, or prohibition ofgmbling.” Id. 8 1166(b). Theunishmentor this

federal crimds the same as the punishmemuld beunder state lavior thestate

19 Thetwo other provisions criminalize theft fromnd theft by officers memployee®f,
gaming establishments on Indian lan&=el8 U.S.C. 88 1167-68.

1 “Indian country”is defined as:

(a) all land within the limits of any Indian reservation under the jurisdictioheof t
United States Government, notwithstanding the issuance of any patent, and
including rightsof-way running through the reservation, (b) all dependent Indian
communities within the borders of the United States whether within the original
or subsequently acquired territory thereof, and whether within or without the
limits of a state, and (c) all Indian allotments, the Indian titles to which have not
been extinguished, including rights-of-way running through the same.

18 U.S.C. 8 1151. Landakeninto trust by theSecretary under IRA are considered part of
Indian country.See United States v. JQl#87 U.S. 634, 648-50 (1978).
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crime. The United States has the exclusive jurisdiction to bring criminal
prosecutiongor violations of § 1166(b)Id. 8 1166(d).
1.  FACTUAL BACKGROUND

The Tribe owns three casinlmeated within the state of Alabanll of
which aresituated orlandsheld in trust by the United States for the benefit of the
Tribe At the casinosthere aréhundreds of machines that appear teleetronic
bingo games buAlabama allegesre actually slot machine3.hesegaming
devices “play like, look like, sound like, and attract the same class of customers as
acknowledged slot machingsnd nearly identical machines are marketed as slot
machines?® First Am. Compl. at §17-18 (Doc. 10)**

UnderIlGRA, the Tribe may operatango game$ut not slot machines at
thecasinos.Althoughthe Alabama Constitution generally prohilbiago gaming,
Ala. Const. art. IV, &5, nonprofit entities and private cluéie permittedo
operate bingo games for prizes or monegametowns and counties for
charitable educational, or other lawful purposeSeeAla. Constamend. 38687,

413, 40, 506, 508, 542, 5480, 565, 569599, 612, 674, 692, 732, 7484.

12 The federal government has recognized the Takean Indian tribe within the
meaning of Federal laiv Final Determination for Fed. Acknowledgment of the Poarch Band of
Creeks, 49 Fed. Reg. 24,083-01 (June 11, 198B4de lands on which the three casinos are
located were takentatrust for the Tribe in 1984, 1992, and 198&spectively

13 In reviewing a district court’s order granting a motion to dismiss underleRiele of
Civil Procedure 1()(6), we must accept as true the complaint’s factual allegatidiiisv.
Whitg 321 F.3d 1334, 1335 (11th Cir. 2003) (per curiam).

14 Citations b “Doc.” herein refer to docket entries in the district court record in this case.
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Because some bingo gaming is allowed under Alabamanaithe NIGC
Chairperson approved the Tribe’s ordinance to participate in class Il gaheng
Tribe may operate bingo games at its casindse Tribe may not, however,
operate slot machined its casinobecause Alabamarohibits the operation of slot
machines withirthe sate See, e.g.Ala. Code 813A-12-27(a)(1) (criminalizing

the possession of slot machines)

Alabama originally sued PCI as well as thirteen individuals (theividual
Defendants™’ in state court, seeking an injunction and a declaratory judgment on
the groundhatthe operation of illegal slot machines at thebe’s three casinos
constitutes a public nuisance under Alabama I8eeAla. Code § 66-121
(authorizingAlabamato bring a lawsuit to abate a public nuisanc&iter the
defendantsemoved the action to federal court, Alabama amended its comjolaint

add a taim based on the same alleged state law violation (public nuisande)

IGRA, 18 U.S.C. § 1168° Alabama alleged that because tliee was conducting

15 Neither party disputes that all dfetindividual Defendantsre tribal officers; some
serve asnembers of the Tribe’s Tribal Council and others as directors of PCI.

16 At the timethe case was removed, Alabahal assertednly a statéaw public
nuisance claim. The defendangsnoved the case pursuant to 28 U.S.C. 88 1331, 1441, and
1442 assertinghat subject matter jurisdiction existedcause: (1) federal law completely
preempted Alabama’s state law claim; (2) the case raised “substantial, adislied, federal
issues regarding the status of Indian lands held in trasti{3) Alabama’s claims “call into
guestion the validity of federal law(s), regulations, and administrative decotaéning to
Indian tribal lands” given thahe defendants’ interests “in the Indian tribal lands are derived
from the federal Secretary of the Interiddotice of Removhat 1-3 (Doc. 1). Once in federal
court, Alabamalid not seek remand but instead amended its complaint tin@d@RAclaim;
at that point the amended complaint clearly invoked federal question jurisdiction. p¥éeero

9



Case: 14-12004 Date Filed: 09/03/2015 Page: 10 of 42

unauthorized class Ill gaming, the state could sue under § 1166 to enjoin the
gaming

The cefendantsnoved to dismiss the amended complaint under Federal
Rule of Civil Procedure 12(b)(1) and 12(b)(6). The district court grahted
motion, dismissinghe amended complaint on the following grounds: (1) lack of
subject matter jurisdiction as to th&telaw public nuisance claim because IGRA
completely preempts it: (2) lack of subject matter jurisdiction as to all claims
against PCI based on tribal sovereign immunity; (3) lack of subject matter
jurisdiction as to thstatelaw public nuisance claim against theividual
Defendants based on tribal sovereign immunitya({@rnatively failure to state a
claim upon which relief can be granted as tostiage law public nuisance claim
because thgaming occurs on Indian landgherelGRA expressly preempts state

law; and (5) failure to state a claims to the federal claim because IGR#ough

opinion on whethethe defendants properly removed the case becausn if federal question
jurisdiction did not exisat the time of removait clearly existedvhen the district court entered

its judgment.See Caterpillar, Inc. v. Lewi$19 U.S. 61, 64 (1996¢¥en if a case was

improperly removed, it “is not fatal to the ensuawdjudication if federal jurisdictional
requirements are met at the time judgment is enterse)also H&D Tire & Auto.-Hardware,

Inc. v. Pitney Bowes Inc227 F.3d 326, 328 (5th Cir. 2000Even if a federal court lacks
jurisdiction at the time of reaval and regardless of whether there was an objection to the
removal, the judgment will stand if the court had jurisdiction at the time it entered juddinen
however, the court lacked jurisdiction both at the time of removal and judgment, the judgment
cannot stand.(internal citations omitted)).

17 Although the defendants took the positiprihe district court that IGRA completely
preempts state Igthey raise no complete preemption argument on appeal and thus have
abandoned this argumerfeeBeckwith v. City of Daytona Beach Shore8 F.3d 1554, 1564
n.16 (11th Cir. 1995). We therefore do not address this issue.
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8§ 1166, does not create a right of action for Alabama to sue tribal officials. This is
Alabamas appeal.
[11. STANDARD OF REVIEW

We are callediponhereto review the district court’s determinations that (1)
PClwasentitled to tribal sovereign immunity on all claims; (¢ Individual
Defendants werentitled to tribal sovergn immunity as tAlabama’s statéaw
claimbut not its claimunder IGRA and (3) Alabama failed to state a cldmn
relief. We review each of these rulinds novo See Seminole Trildé, 181 F.3d
at124041.

V. TRIBAL SOVEREIGN IMMUNITY

We have an obligation to make sure we have jurisdiction to hear this action,
which requires us to first consider whether the defendants enjoy tribal sovereign
immunity from Alabama’s claimsSeed. at 124041 n4; Taylorv. Ala.
Intertribal Council Title IV J.T.P.A261 F.3d 1032, 1034 (11th Cir. 2001)e
concludethat PCI is entitled to tribal sovereign immunity on all claagainst it
and thelndividual Defendants are entitled to tribal sovereign immunity on
Alabama’sstate law claim, but not idaimunder IGRA

“Indian tribes are ‘domestic dependent nations’ that exercise inherent
sovereign authority over their members and territori€kta. Tax Comm’n v.

Citizen BandPotawatomi Indian Tribe of Okla498 U.S. 505, 509 (1991) (quoting
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Cherokee Nation v. Georgid0 U.S. 6 Pet) 1, 17 (1831)). Indianitrestherefore
possess‘the commoraw immunity from suit traditionally enjoyed bywereign
powers.” Seminole Tribél, 181 F.3d at 1241 (quotirfganta Clara Pueblo v.
Martinez 436 U.S. 49, 58 (1978))A suit against a tribe i%arred unless the tribe
clearlywaived its immunity or Congress expressly abrogatatirtimunity by
authorizing the suit 1d. Although the Supreme Court hespressedioubs about
“the wisdom of” tribal immunity, the Courtonetheleskas recognized that “the
doctrine of tribal immunity is settled law and contralsilessand untilCongress
decides to limit tribal immunityKiowa Tribe of Okla. v. Mfg. Techs., In623
U.S. 751, 7568 (1998);see also Bay Mills134 S. Ct. at 2037 (“[I]t is
fundamendlly Congress’s job, not ours, to determingether or how to limit tribal
immunity.”). Here, the Tribe has not waived its immunity and Congress has not
expressly abrogated iThe question we face is whether PCI anditiakvidual
Defendantalsoenjoy tribal immunity.
A. PCI
Alabamaargues that PGloes not share in the Tribefamunity because

PCl isa business entityeparate from the Trildeatengagsein commercial, not
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governing, activities We conclude thaPCl shares in the Tribe’s immunity
because it operates as an arm of the Tfibe

First, the Supreme Court has not “drawn a distinction between governmental
and commercial activities of a tribethen deciding whether there is tribal
immunity from suit. Kiowa Tribe 523 U.Sat75455. Secondwe agree with our
sister circuitdhathave concluded thain entity that functions as an arm of a tribe
shares irthe tribe’s immunity.See Allen v. Gold Country Casim64 F.3d 1044,
1046 (9th Cir. 2006§“When the tribe establishes an entity to conduct certain
activities, the entity is immune iftinctions as an arm of theibe.”); Ninigret
Dev. Corp. v. Narragansett Indian Wetuomuck Hous. ABGY. F.3d 21, 29 (1st
Cir. 2000) (“The Authority, as an arm of the Tribe, enjoys the full exiktite
Tribe’s sovereign immunity.”)Hagen v. SisseteWahpeton CmtyColl., 205 F.3d
1040, 1043 (8th Cir. 2000) (holding that entity that “serves as an arm of the tribe
. .. Is thus entitled to tribal sovereign immunity’'Becauseilabama does not

dispute that PCI operates as an arm of the THG#shares the Tribe’s immunity.

'8 The parties disagree about whether we hefréemanville Water System, Inc. v.
Poarch Band of Creek Indianiat PCI sharesiithe Tribe’s immunity. 563 F.3d 1205 (11th Cir.
2009). In Freemanville we decidedhat the Tribe and PCI enjoyed immunity from a claim that
the Tribe’s planned construction of a water system violated federal langadhing that
conclusion, we did not address whether PCI shares in the Tribe’s immunity becaueseidise
agreedhat PCI shared in whatever immunity the Tribe enjoyiddat 1207 n.1. As the question
of whether PCI shares in the Tribe’s immunity was not before Bseemanville herewe
address the issue for the first time.
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B. Individual Defendants

1. Immunity as tdGRA Claim

We now turn to whether tHadividual Defendants, individuals sued in their
official capacity,enjoyimmunity from Alabama’s IGRA claim Wehold that tkey
donot Because Alabama alleges thia Individual Defendants are committing
ongoing violations of IGRA, a federal laand seeks declaratory and injunctive
relief to stop the violations, the officials aret entitled to immunity.

In Ex parte Youngthe Supreme Court recognized an exception to sovereign
iImmunity in lawsuits against state officials for prospective declaratory or
injunctive relief to stop ongoing violations of federal 1a209 U.S. 123, 1556
(1908). Under thdegalfiction established ifEx Parte Youngwhen a state official
violates federal law, he is stripped of his official or representative characteo and n
longer immune from suitld. at 15960. “An allegation of an ongoing violatioof
federal law where the requested relief is prospective is ordinarily sufficient to
invoke theYoungfiction,” suchthat the state officer is not immune from suit.

Idaho v. Couer d’Alene Tribe tdaho, 521 U.S. 261, 281 (1997).

We previouslyhave extendethe Ex parte Youngloctrineto tribal offigals.
Although tribal officials are generally entitled to immunity for acts taken in their
official capacityand within the scope of their authotitthey are subject to suit

under the doctrine d&x parte Youngvhen they act beyond their authorityy
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violating a federal statuteTamiami Partners, Ltd. v. Miccosukee Tribe of Indians
(Tamiami ), 177 F.3d 1212, 1225 (11th Cir. 199®Because Alabama alleges
that thelndividual Defendants are eaged in ongoing conduct thablatesfederal
law, thelndividual Defendants are not entitled to immunity.

In an attempt t@void theapplication ofEx parte Younghe Individual
Defendantarguethat the* SupremeCourt [in Seminole Tribe] held that thdex
parte Youngheory is not available in IGRA enforcement actions between tribes
and states.”Appellees’Br. at 52. We disagree.The Supreme Court’gecision in
Seminole Tribé addressed onlywhetherEx parte Youn@ermitteda state offtial
to be suedinderthe provision ofGRA that givesa tribe an express cause of
action to sue to compel a statentgotiate in good faith @ibal-stateconpact
governing class Il gamingased orthe limited remedial scheme available to a
tribe to vindicate this rightSee517 U.S. at 47 Seminole Tribe heither addressed

nor decided whethatateandtribal officialsareimmune from othelGRA-based

19 Severabthercircuits similarly have held that ttx parte Youngloctrine applies to
make tribal officials subject to suit to enjoin ongoing violations of the Constitutioreraie
law. See Crowe & Dunlev.C. v. Stidham640 F.3d 1140, 1154 (10th Cir. 2011)
(“recognizingEx parte Youn@s an exception not just to state sovereign immunity but also to
tribal sovereign immunity”)yYann v. Kempthorné34 F.3d 741, 750 (D.C. Cir. 2008)éced
with allegations of ongoing constitutional and treaty violations, and a prospectivstrique
injunctive relief, officers of the Cherokee Nation cannot seek shelter in the 8thereign
immunity”); Burlington N.& Santa Fe Ry. Co. v. Vaugi®9 F.3d 1085, 1092 (9th Cir. 2007)
(explaining thathe Ex parte Youngloctrine “has been extended to tribal officials sued in their
official capacity”);N. States Power Co. v. Prairie Island Mdewakanton Sioux Indian Co8ty.
F.2d 458, 460 (8th Cir. 1998)Ex parte Youngpplies to the sovereign immunity of Indian
tribes, just as it does to state sovereign immunity.”).
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claims to enforce rights for which the statdteesnot set forth such a detad,
limited remedal scheme.

In Seminole Tribe, thetribe sued the governor of Florida in his official
capecity, as well as the state of Floridaeking injunctive relief aftehe governor
refused to negotiatetabal-statecompact governing class Il gamintd. at51-52.
The Supreme Court held that tBkeventh Amendment barred the sagfainst
Floridaand that thgovernor also enjoyed immunity. TE& parte Youngloctrine
did not applyto the tribe’s claim against the governor for failing to negotiate a
compact in good faith becau%@ongresshasprescribed a detailed remedial
scheme for the enforcement against a State of a statutorily created kiglat. 72,
74. Under this detailesthemea tribehasonly a “modest” remedy when a state
fails to negotiate a compact in good faith:

[T]he only remedy prescribed an order directing the State and the

Indian tribe to conclude a compact within 60 days. And if the parties

disregard the court’s order and fail to conclude a compdbtn the

60-day period, the only sanction is that each party then must submit a

proposed compact to a mediator who selects the one which best

embodies the terms of the Act. Finally, if the State fails to accept the

compact selected by the mediator, the only sanction against it is that
the mediator shall notify the Secretary of the Interior who then must

prescribe regulations governing class Il gaming on the tribal lands at
issue.

Id. at 7475 (construing 25 U.S.C. 8§ 2710(d)(7)yhe Supreme Court exgphed

that applying thé&x parte Youngloctrine—which would permit a tribe to sue a

16



Case: 14-12004 Date Filed: 09/03/2015 Page: 17 of 42

state official for broad injunctive relief to compel negotiatiefvgould be

Inconsistent witrand undermine the limited remelfyRA sesforth. Id. at 75

(“[1Tt is difficult to see why an Indian tribe would suffer through the intricate
scheme of § 2710(d)(7) when more complete and more immediate relief would be
available undeEx parte Young).

The Supreme Court did not address the argument thatdivedual
Defendants raise herevhether théEx parte Youngloctrine applies when a state
suesatribal official underl8 U.S.C. § 1166 seeking to enjoin class Il gaming
Reviewing this issueof first impressionwe hold that theEx parte Youngloctrine
applesto aclaimunder § 1166. lieminole Tribe, lthe Supreme Court
recognized an exception Ex parte Younghat appliesvhen afederalstatute
contains a detailegemedialscheme.ld. at 7475, seealsoVann v. Kempthorne
534 F.3d 741, /(D.C. Cir. 2008) explaining that th&eminole Tribe éxception
applies only “ifwe can discern an intent to displd®e parte Younguits through
the establishment of a more limited remedial regdm@&5 described in more
detail inSectionV, infra, in 8§ 1166Congress creatino remedy for a state to
enforcedirectly its gaming laws on Indian lands, much las$etailed remedial
scheme.In the absence of such a remedial regime, we caromaiudethat

Congress intended 8 1166 to displ&xeparte Young
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2. Immunity as to State Law Claim

We now addressvhether tribal immunityparsAlabama’s statéaw nuisance
claim broughtagainst théndividual Defendants their official capacity First we
considemwhether thdndividual Defendantgnjoy immunity from Alabama’state
law claim. We therturn toAlabama’s argument th#te Individual Defendants
waived th& immunity from the state law claim when thesmowedthe case to
federal court.

a. Scope of Immunity

Federal courts have long recognized that state officials are immune from
state law claimgrought against them in their official capadigcauséhe Ex
parte Youngloctrine does not reach such claingeeNat’| Ass’n of Bds. of
Pharmacyv. Bd. of Regents of the Univ. Sys. of, 883 F3d 1297, 1305 n.15
(11th Cir. 2011) The Supreme Court has explaingzhtthe rationale for theex
parte Youngdoctrine“rests on the need to promote thedicationof federal
rights” but in a case alleging that a state official has violated state law, this federal
interest “disappears.Pennhurst Stte Sch. & Hosp. v. Haldermad65 U.S. 89,
10506 (1984). State officials are immune froisuit in federal court for claims
arising undestate law because “it is difficult to think of a greater intrusion on state
sovereigntythan when a federal court instructs state officials on haemdorm

their conduct to state law.Id. at 106.
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Theimmunity tribal officiak enjoy from statéaw claims brought in federal
court is narrower thatine immunityof state official§rom such claims, however
Specifically, tribal officials maybe subject to suit in federal codor violations of
state law under the fiction &x parte Youngvhen their conduct occuaitsideof
Indian lands See Bay Mills134 S. Ct. at 20B35. InBay Mills, the Supreme
Court held thagatribe enjoyed immunity from suit by a state to enjoin alleged
illegal gaming occurring at a casititat was not oindian lands However, the
state hd other remedieand couldsue ‘tribal officials. . . (rather than the Tribe
itself) seeking an injunction for, say, gambling without a license [under state law].”
Id. at 2035(emphasis added)rhis is becausta State, onts own lands, has many
otherpowers over tribal gaming that it does not possess (absent consent) in Indian
territory”; when not on Indian landmembers o tribe, including tribal officials,
“are subject to any generally applicable state laa.’at2034-35. And tribal
officials are noimmunefrom astate law claim seeking to enjoin gamimgcause
“analogizing toEx parte Youngtribal immunity does not bar such a doit
injunctive reliefagainstindividuals including tribal officers, responsibter
unlawful conduct’under state law that occurs off Indian lantt.at 2035
(internal citation omitted).
Alabama acknowledges that tmelividual Defendantenjoyimmurity from

its state law claim if the casinos doeatedon Indian lands While conceding that
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the Secretary took the lands where the casinos aredaonsddrust for the Tribg
Alabama argues thanhder the Supreme Court’s decisiorCarcieri v. Salazar
555 U.S. 379 (2009)he Tribe’s casinos are not located on Indian lands because
the Secretary lacked authority to take land into trust on behalf of the tiniber
IRA. We reject this argumentbause Alabama cannot raise a collateral challenge
to the Secretary’s authority to take lands into trust (and consequently, the status of
the Tribe’s lands) in this lawsuitWe thereforeconclude that thindividual
Defendants are entitled to immunap Alabama’s state law claim

In Carcieri, the Secretargecided to taka parcel of land into trust for the
Narragansett Indian tribeRhode Islanédppealedhe decision to the Interior Board
of Indian Appeals, whichipheldthe Secretary’s decision. Rhode Isldinen
sought review of the agency action in federal canderthe Administraéive
Procedure Ac{*APA”), 5 U.S.C. § 702The Supreme Court was presented with
the question of whether IRA authorized the Secretary to take lands into trust on
behalf ofthe Narragansettribe, whichhad not beefederallyrecognized when
IRA was enacte in 1934. As described above, IRA authorized the Secretary to
take lands into trust “for the purpose of providing land for Indiagesjhing
Indians as “persons of Indian descent who are members of any recognized Indian
tribe now under Federdglirisdiction” 25 U.S.C. 88 465, 479. Because “the term

‘now under federal jurisdiction’ in 8 4Athambiguouslyefer[red] to those tribes
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that were under the federal jurisdiction of the United States {HBA was
enacted in 1934,” thBupreme Court held tHgecretary lacked authority to take
land into trust for a tribe that was not under federal jurisdicid®34. 555 U.S.
at 39596.

Butthe Supreme Coustdecisionin Carcieri holdingthat the Secretary
lacked authority to take land into trdet the Narragansett triba a lawsuit
against the Secretary raising a timely APA claim does not meaAl#di@ma may
collaterallyattack the Secretary’s authority to take lands into trust for the Tribe in
this case. Unlike Rhode IslandCarcieri, Alabama has not brought an APA
claim against the Secretary. BecaUsecieri involved a timely challenge under
the APA, the Supreme Coutid not address whether the Secretary’s authority to
take land into trust may be reviewed outside an APA aélion.

Theproper vehicle for Alabama to challenge the Secretary’s desigion
take land into trust for the Tribe ia APA claim. SeeMatch-E-Be-NashSheWish
Band of Pottawatomi Indians v. Patchd2 S. Ct. 2199, 2208 (2012)
(characterizing a challenge to t8ecretary’s landnto-trust decision as agarden
variety APA claim”). We hold that Alabama canmaisein this lawsuita

collateral challenge to the Secretary’s authority to thkéandsat issuanto trust.

Y The Supreme Court explained that its decision did not address the status tfdands
Secretary had previously taken into trust for ttegrbigansett tribeCarcieri, 555 U.S. at 385
n.3.
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We find persuasive the opinion thfe Ninth Circuitsitting en bangwhich
recently heldhat Californiacould notraise a collateral attaekthat is,make a
challengeoutside an APA claim-to the Secretary’s authority to take lands into
trust for a Indiantribe. Big Lagoon Rancheria v. Califoia, 789 FE3d 947 (9th
Cir. 2015) én bang. InBig Lagoon a tribesuedCalifornia contending thahe
statehad failed to negotiate in good faith a triséhte compact governing class Il
gaming. Id. at952 California argued, based Qarcieri, tha it had no obligation
to negotiate a compact because the tribe was not under federal jurisdiction as of
1934; thus, théribe’s casinos were not located on Indian lantds. The Ninth
Circuit rejected California’s reliance @uarcieri, whichdid not “address whether
the [Secretary’s] entrustment decisions can be challenged outside arbemtight
under the APA or outside the statute of limitations for APA actioits.at 953
The Ninth Circuit explained that California raised “a belated collateral attack” on
the Secretary’s decision to take land into trust, which could only be reviewed under
“a petition for review pursuant to the APAIY.

Perhaps tacitlyecognizing thatve canreview the Secretary’s authority to
take lands into trusinly under the APA, Alabama argues the district court should
have permitted it to amend templaint to addhe Secretary as a party and assert
an APA claim. Even assumingrguendo thatAlabamaproperlysought leave

from the district court to amend i®mplaint to add an APA claim against the
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Secretary’" we cannot say that the district court abused its discretion when it
deniedAlabamathe opportunity to amend its complaint because amendment would
have been futileSeeHall v. United Ins. Co. of Am367 F.3d 1255, 12664 (11th

Cir. 2004)(no abusef discretion in denying leave to amend when amendment
would have been futile).

A six-yeargeneraktatute of limitationgppliesto APA claims brought
against the United Statahe statutdegins to run when the agency issues the final
action that gives rise to the claiBee28 U.S.C. 2401(a) (fE]very civil action
commenced against the United States shall be barred unless the complaint is filed
within six years after the right of action first accruedJ)S. Steel Corp. v. Astrue
495 F.3d 1272, 1280 (11th Cir. 200 Because th&ecretary accepted the |laat
Issue into trust for the Trikda 1984, 1992, and 1998)e statute of limitations to
challengehosedecisions hadun by1991, 1999 and2002, respectively.

Alabama attempts to skirt the time bar by invoking an exception to the
APA'’s statute of limitations for agpplied challenges. We have allowed an
untimely challenge to Begulationon which an agency relies in taking fim@ency
action on the ground that the regulation was outside the agency’s statutory

authority. Seel.egal Envtl Assistance Foundinc.v. EPA 118 F.3d 1467, 1472

21 Alabama nevefiled a motion to amend its complaiiot add theSecretary as a party or
to add an APA claim in the district couldut it did request such leave in its response to the
United States amiausbriefin the district court
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73 (11th Cir. 1997 (citing NLRB Union vFed.Labor Relations Auth834 F.2d
191, 19197 (D.C. Cir. 1987)). But we arepersuaded that the exception applies
in this case.

The exception gives a party ultimately affected by a rule “an opportunity to
guestion [the rule’s] validity” when the party could not have brought a timely
challenge NLRB Union 834 F2d at 196 (internal quotation marks omitted).
Alabamadoes not argue it was unaware that the Secretary was taking land into
trust for the Tribeindeed record evidenceonfirms thatAlabamawas given
noticewhen the Secretatpok the landsinto trust. BecaiseAlabama could have
brought a timely APA challenge, we will not carve out an exception to thesaix
statute of limitations See Big Lagoon Rancheria89 F.3d at 954.6 (rejecting
based on evidence showing tiliforniahadpreviously aknowledgel that the
Secretary had taken the laatdissuanto trust,theargument thathe stateshould
be permitted to raise an untimely challenge to the Secretary'sritmtiust
decision).

We are in no positigrgiventhe procedural posture of this case, to disturb
the Secretary’®ong-ago decisioato takethe land in question into trust
decisionswvhich Alabama could have but chose not to challenge at the time. As the
district court found, the deedisthelands onwhich the casinos stemonstrate the

United States holds title in trust for the benefit of the TriBecausehe lands at
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Issue are properly considered “Indian lghdise IndividualDefendants are
immune from Alabama’s state law claffn
b. Waiver ofImmunity

Alabama arguem the alternativehat thelndividual Defendantsvaived
theirimmunity from the state law claitmy removng the caseo federal court.
Alabamas argument rests on the assumption thatridezidual Defendants enjoy
immunity from the state law claim in federal cobwt not in state courtThe sole
caseon whichAlabamareliesaddresssstateofficials’ immunity from state law
claims in state court, natibal officials’ immunity from state law claim in state
court See Ala. Dep't of Transp. v. Harbert Int'l, In€@90 So. 2d 831, 840 (Ala.
2008) abrogatedn partby Ex parte Molion, 116 So. 3d 1119 (Ala. 2013%tate
law cannolimit the Individual Defendantstmunity because “tribal immunity is
a matter of federal law and is not subject to diminution by the StaBag.'Mills,
134 S. Ct. at 2031 (internal quotation marks omittseBalso Contour Spa at the
Hard Rock, Inc. v. Seminole Tribe of Fl692 F.3d 1200, 18X11thCir. 2012)
(explaining that a tribe’'sovereign immunityis not the same thing as a &tat
Eleventh Amendment immunitypecause tribes are more akin to foreign

sovereigns). Because the premise of Alabama’s arguntbat thelndividual

22 Becausehe Individual Defendants enjoymmunity from Alabama’sstate law claim,
we need noteach whether the state law claim is preempted. In any event, Alzbaceds
thatits state lawclaimis preempted if the casinos are located on Indian lands.
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Defendants weraot immunefrom the state law claim in state cothloes not
hold up, Alabama’s waiver argument fails.

In summary, PCI is entitled to tribal sovereign immunity as to all of
Alabama’s claimsthus,the district court properly dismissetl claims against
PCIl. Thelndividual Defendants are entitled to tribal sovereign immunity on
Alabama’sstate law claim but nots federal law clainunder IGRA

V. RIGHT OF ACTION UNDER § 1166

Becauseéribal sovereign immunity does not bar Alabama from bringing a
federalclaim againstndividual Defendantsinder IGRAto enjoin alleged illegal
class Il gaming activities dhecasinos, weow consider théndividual
Defendand argumentthatAlabama failed to state a claim for rel@ theground
that 18U.S.C. § 1166rovides Alabama withnoright of action. Alabama argues
that 81166givesdates a right of action to bring federal clagmagairsttribal
officials who violake state gambling laws.

The Supreme Court has suggestediata that a state cannot sue under
§1166: “[I]f a tribe opens a casino on Indian lands before negotiating a compact,
the surrounding State cannot sue; only the Federal Government can enforce the
law.” Bay Mills, 134 S. Ct. at 2034 n(Biting 18 U.S.C. 8§ 1166(d))Similarly, in
dictain Seminole Tribe |lwe expressetsome doubt about whethf§ 1166]

would permit a state to bring an action in federal court seekinglstatanjunctive
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relief against a tribe for violating state gambling laws.” 181 F.3d at 1246 n.13.
With this question of first impression naguarelybefore us, wéoldthat8 1166
does not provide statavith either an express or impliedht of actionto sue tribal
officials to enjoin unlawful gaming on Indian lands

It is well established that the mere “fact thaeddral statute has been
violated and some person harmed does not automatically give rise to a private
cause of action in favor of that persor€annon v. Univ. of Chicagd41 U.S.
677,688 (1979)A statute may, but does not necessaciigate a causaf action
eitherexpresky or by implication. See Transamerica Mortg. Advisors, Inc. v.
Lewis 444 U.S. 11, 15 (1979)The question of the existence of a statutory cause
of action is, of course, one of statutory constructionouche Ross & Co. v.
Redington442 U.S. 560, 568 (1979).

A. ExpressRight of Action

We begin with the question whether § 1166(a) provides a state with an
exprescauseof action to sue tribal officials. To determine whether a statute
provides an express right of action, lwek for an “express provision granting [] a
federal cause of action to enforce the provisions of that &hith v. Russkille
Prod. Credit Ass'n 777 F.2d 1544, 1547 (11th Cir. 1985).

Under 81166(a) with respect to class Ill gamirgpnductedvithout a tribal

state compactall State laws pertaining to the licensing, regulation, or prohibition
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of gambling. . . shall apply in Indian countmypn the same manner and to the same
extent as such laws apply elsewhere in the 3tdi@ U.S.C. § 1166(a)Although
§ 1166(a) contemplates that for purposes of federal law, state laws pertaining to
class Il gaming shall apply in Indian country as they do in the rekestate,
81166 lacks any languagplicitly creaing a federal cause of actidor a stae to
sue to enforcés laws?® Accordingly, we hold that § 116&loes not create an
express right oéction
B. Implied Right of Action

We turn now to the more difficujuestionwhether 8 1166 creates an
implied right of action for a state to sue tribal officials to enjoin violations of state
gaming lawsoccurringon Indian lands After consideringour law governing
implied rights of actionwhich requires clear evidenceaangressionaintent our
prior decision irSeminole [l and the statutory texdfructure, and legislative
history of IGRA, we hold that 8§ 1166 does notatean implied right of actioror

states to sue tribal officiate enforce statgamblinglaws

23 For examples of language Congress has used in expressly creating a righirofseet
15 U.S.C. 8§ 15(a) (“[A]ny person who shall be injured . . . by reason of anything forbidden in the
antitrustlaws may sue therefor in any district court of the United States . . . .”); 18 U.S.C.
§ 2520(a) (“[A]ny person whose wire, oral, or electronic communication is intectept may
in a civil action recover . . .."”); 29 U.S.C. § 1132(a)(1)(B) (“A civil action may be Itoug
by a participant or beneficiary . . . to recover benefits due to him under the terraplainhi
...."); 42 U.S.C. § 1983 (“Every person who, under color of any statute . . . subjects . . any
citizen of the United States . to the deprivation of any rights . . . shall be liable to the party
injured in an action at law . . . .").
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1. Congressional Intent

In determining whether a statute gives rise to an impiggd of action,
“It] he judicial task is to interpret the statute Congress has passed to determine
whether it displays an intent to create not just a private right but also a private
remedy.” Love v. Delta Air Lines310 F.3d 1347, 1352 (11th Cir. 20@g8uoting
Alexander v. Sandova@32 U.S275,286(2001). In the absence abngressional
intent to create an implied right of actioha‘cause of action does not eijsand
courts may not create one, no matter how desirable that might be as a policy
matter, or how compatible with the stattiteld. (quotingSandoval532 U.S. at
286-87). “There must be clear evidence of Congress’s intent to create a cause of
action? McDonald v. S. Farm Bureau Life Ins. C291 F.3d 718, 723 (11th Cir.
2002)(internal quotation marks omitted)

To determine whether Congress intended to create an implied right of action,
“[flirst and foremost, we look to the statutory text for ‘rigicstgating’ language.”
Love 310 F.3d at 135@uotingSandoval532 U.S. at 288see also Armstrong V.
Exceptional Child Ctr., Ing135 S. Ct. 1378, 1387 (201®xplaining that there
was noimpliedright of action whera statute “lack[ed] the sort of rightgeating
language needed to imply a private right of actiofRjghtscreating language
“explicitly confer[s] a right directly on a class of persons that include[s] the

plaintiff in the case.”Cannon441U.S. at 690 n.13Rightscreating language
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does'more than create a generalized digythe public benefit, stasmore than
dedarative language, and focusesre than just ‘on the person regulatedShotz
v. City of Plantation344 F.3d 1161, 1167 (11th Cir. 20@g8uotingSandoval 532
U.S. at 289).

“Second, we examine the statutory structure within whiclprtbna@sion in
guestion is embeddedl’ove 310 F.3d at 1353ln considering the statutory
scheme, we keep in mind the “cardinal princiglgt “a statute ought, upon the
whole, to besoconstrued that, if it can be prevented, no clause, sentence,r wor
shall be superfluouspid, or insignificant.” TRW Inc. v. Andrew$34 U.S. 19, 31
(2001)(internal quotation marks omitted). Additionally, we have explained that
whenthe “statutory structure provides a discernible enforcement mechanism
we ought not imply @rivateright of action” Love 310 F.3d aL353 In other
words “the express provision of one method of enforcing a substantive rule
suggests that Congress intended to preclude oth®entloval532 U.S. at 290
see also Animalégal Def Fund v. U.S. Dep’t of Agric789F.3d1206, 1217
(11th Cir. 2015)“Where Congress knows how to say something but chooses not
to, its silence is controlling(internal quotation marks omitted)).

Third, we look to “legislative history and context within which a statute was
passed.”Love 310 F.3d at 1353We consider legislative history “#and only

if—statutory text and structure havet conclusively resolved whether a [] right of
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action should be implied.1d. Moreover weview legislative history suggesting
the existence of an implied right of action “with a skeptical eye.”
2.  OurSeminole Tribe IDecision

In Seminole Tribe |lweheldthat the provision of IGRA requiring a tribal
state compadbr a tribeto engage in claddl gaming, 25 U.S.C. 710(d)(1)(C),
createl noimplied right of actionfor a state to sue a tribal official to enjoin class
Il gaming occurring without a compatt 181 F.3d at 1246We explained that
neither the statutory scheme of IGRA nor IGRA'gis#ative historyprovides
evidence that Congress intended to creathanimplied right of action.Id. at
124749. While Florida argued iseminole Tribe Ithatthrough 8§ 116@he tribe
had committed “federal crimes by violatingigrida’g statelaw ban on slot
machines, which apigisto the Tribe’s lands for purposes of federal laing state
did “not contend that [§ 1166] implicitly provide[d] it with a right of actiond. at
1240, 1247.In other words, the question whether § 1166 created an implied right

of action was not before us 8eminole Tribe Il

24 \We framed the issue as whethestate had a “privatright of actiof to sue a tribal
official. Seminole Tribe ]1181 F.3d at 1250Because a state is a public rather than a private
actor, we acknowledge that the label of a “private” right of action may nohblywaccurate.
Here,however, no party has argued that we should use a different framework to analyze whe
state, as opposed to a private party, has an implied right of action. In any event tainet
havein the pasemployed the same analysis when deciding whether a state or a private party has
an implied right of actionCompared. at 1246-47 (considering whethestatenas an implied
right of action) andrFla. Dept. of Bus.Regulation v. Zachy’s Wine & Liquor, Ind.25 F.3d
1399, 1402-03 (11th Cir. 1997) (samé)h McDonald 291 F.3d at 726 (considering whether an
individual has an implied right of action).
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Although we did noaddressn Seminole Tribél whether § 1166 gives rise
to an implied right of action, our discussion of IGRA’s statutory scheme and
legislative historyneverthelesapplies toour analysisof theissuein this case We
explainedn Seminole Tribél that because Congress provided a “multitude of
express remedies” in IGRA, we would not read into IGRAdditionalimplied
right of action. Id. at 124849. Wealso describetdow IGRA’s legislative history
showed that Congresarefullybalanced federal, state, and tribal interests,
ultimately limitingthe application of state laws on tribal landd. at 1247 (citing
S. Rep. No. 10@46, at 56 (1988) reprinted in1988U.S.C.C.A.N. 3071, 3074
76). Recognizingan implied right of actiomnder IGRA, we saidyould “upset
the carefullystruck congressional balance of federal, state, and tribal intarebsts
objectives’ Id. at 1248 With these principles in mind, wansder whether
Congress intended to create an implied right of action in § 1166.

3. Analysis of 18 U.S.C. § 1166(a)

In § 1166(a), Congress did natend to create an implied right of actithat
would give states the right tsueto enjoin class Ill gamblingven ifsuch
gamblingwasa nuisancé¢hatcould be enjoinednderstatelaw. Wereach this
conclusion afteconsideringhe text of§ 1166andthe structureand legislative

historyof IGRA. See Love310 F.3d at 13533.
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a. RightsCreating Language

We bain by looking to the text of § 1166(a) for rightseating language.
Section 1166(a3tates:

Subject to subsection (c), for purposes of Federal law, all State laws

pertaining to the licensing, regulation, or prohibition of gambling,

including but notimited to criminal sanctions applicable thereto, shall

apply in Indian country in the same manner and to the same extent as

such laws apply elsewhere in the Sfate.
The plain language & 1166(a)has the effect ahcorporaing state laws
pertaining tahe licensing, regulation, or prohibition gdmbling into federal law
such thathosestatelaws extendnto Indiancountry, wherethey did not previously
reach. Congress clearly expressed that the [évas weraencorporated inluded,
but were not limited to, state criminal laws. Althoughl®6(a)extends the reach
of state law, it does not correspondingly extend a state’s powefdocestatelaw
in Indian countrbecaus& 1166does not contain rightsreating language

The Supreme Court has held that statdeeresing that‘{n]o person . . .
shall . . . be subjected to discriminatiérCannon 441 U.S. at 681, 690 (citing 42
U.S.C. §82000d), and that “no person shall be denied the right tq"vilien v.
State Bd. oElections 393 U.S. 544, 5557 (1969) (citing 42 U.S.C. § 1973c
(current version at 52 U.S.C. § 10304)aontairedrights-creating languageSee

also Shotz344F.3dat1167(concluding that statutestatingthat “[n]o person

2> Subsectia (c) specifies that § 1166 applies only to class Il gaming conducted outside
a tribalstate compact.
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shall discriminate against any individual because such individual has opposed any
act or practice made unlawful by this chepicontairedrights-creating language
(citing 42 U.S.C. § 12203(p) In contrast, a statute that merely describes how the
federal governmemwill effectuate or enforcaghtsdoes notontain rights
creating languageSee Sandovab32 U.S. at 28-89 (oldingthat a statutewhich
did not focus orfthe individuals who will ultimately benefit from [its] protection”
and instead described how rights created in other provisions will be effectuated,
did not contain rightsreating language

Section 1166(a) contasmo language conferring rights on states or any other
potential plaintiffivho would have a claim under state launlike statuteshat
contain rightscreating language, 8 1166 does identify a class of persoms
entitiesprotected under the statutAlthough 8§ 116€a) states thatall State laws
.. shall applyin Indian countryin the same manner . . . as such laws apply
elsevhere in the Statéthis languageloes not indicatéhat Congress intended the
states to be beneficiaries under the statute. The plain language shows that the
focus of§ 116Ga)is on “State laws,” not the states themselves. Where, as here,
the focus oh statute is “removed from the individuals who will ultimately benefit
from [its] protection,” the statute does not contain rigitesating languageSee

Sandoval532 U.S at 289.
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b. Statutory Structure
The statutory structuref § 1166 supports our conclaa that the text of
8 1166(a)does not refleatongressional intent to create an implied right of action.
To the contrarythe structure of 8 1166 undercuts Adala’s argument that
subsectior{a) incorporates all remedies available under state lawendtral law.
The structure of IGRA as a whole alselies ongressional intent to create an
implied right of action under 8 1166(a) for states to sue to enjdawful gaming
becauseGRA expressly prescribes other remedipplicablewhen atribe
conducts class Il gaming without a triksthte compact.
(i)  Section 1166
As discussed aboy& 1166(ajprovides thain the absence oftabal-state
compactall state laws (whether criminal, civil, or regulatopgrtaining to
gamblingare incorporatechto federal law so thatate laws prohibiting class I
gaming applyon Indian lands But 8 1166(a)does not address how thesate
laws are to be enforcedRead in itentirety, 8§ 1166 supports our conclusion that
Congresglid not intendsilently to create an implied right of action for states to sue
to enjoin gamblingpccuringon Indian lands in violation of state law
The remainder of § 1166 focuses on how state criminal laws pertaining to

gaming apply in Indian countrnySubsection (b) states
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Whoever in Indian country is guilty of any act or omission involving
gambling . . . which . . . would be punishable if committed . . . within the
jurisdiction of the State . . . under the laws governing the licensing,
regulation or prohibition of gambling ... shall be guilty of a like offense
and subject to a like punishment.
18 U.S.C§ 1166(b)*° Under his subsectionif a person commitis Indian
countryan act involving gaming that would be a crime under state law, his actions
constitute a federal crime. Furthermore, po@ishment for tis federal crimas
the same as the punishmerduld be for the same crimmderstate law?’
Subsection (df then claifies that the United States has “exclusive jurisdiction
overthese criminal prosecution$d. § 1166(d).
Alabama reasorthat becaus# maysue to enjoin illegal gambling as a
nuisance under state law, it has a similar right of action Uhtl&66(a)

Underlying Alabama’s argument is the assumption §HEt66(ajncorporated the

entirety ofa state’s lawpertaining tahe licensing, regulation, or prohibition of

26 Subsection (b) is directly modeled on the Federal Assimilative Crimes Act, which
states that for federal enclayssich as military bases, “[w]hoever . . . is guiltyanl actor
omission which . . . would be punishable if committed or omitted within the jurisdiction of the
State . . . in which such place is situated . . . shall be guilty of a like offense and wubjkke
punishment.” 18 U.S.C. § 13(a). The Supreme Court has explained that the effect of § 13 is to
create in federal enclavesmplete “conformity with the criminal laws of the respective States in
which the enclaves are situatedJhited States v. Sharpna@d&5 U.S. 286, 293 (1958

%’ TheIndividual Defendants arguehatunder § 1166(b) the violation of any state gaming
laws (civil, criminal, or regulatoryfonstitutes a federal crime. We disagr&bsection (b) by
its plain language makes conduct a federal crime only when an individual iy™gi#n act
which “would be punishable” under state law. This language limits the scope of subsgction (b
to state criminal lawsSee CrimgBlack’s Law Dictionary (10th ed. 2014) (defining a “crime”
as “[a]n act that the law makes punishable”).

8 As noted above, subsection (c) specifies that § 1166 applies only to class Ill gaming
conducted in the absence of a tribal-state compact. 18 U.S.C. § 1166(c).
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ganbling into federal lawincluding all civil remedies ancriminal punishments.
Alabama’sinterpretatiorcannot be correct becausevibuld render subsection (b),
which statespecificallythat state criminal punishments are incorporated into
federal law, superfluousSeeTRW Inc, 534 U.S. at 3{rejecting construction that
would render a provision of a statute superfluous)other words, the fat¢hatin
8 1166(b)Congresexpressly incorporated the punishmednsn statecriminal
laws into federal law is evidence that Congress did not intend 8 1166(a) to
incorporatanto fedeal lawthe entirety of a state’s substantive laws and remedies
regarding gambling

Alabama also argues that becasgbsection (d¥pecifiesonly thatthe
United Statefiasexclusive jurisdiction over criminal prosecutions shouldnfer
thatthe United States and the states share jurisdiction to enforceistidtvs
regarding gaming? Alabama’s argumerggainrestson theflawed assumption

that § 1166ncorporates into federal law all state law remed#s.discussed

29 |n its briefing Alabama argues that the United States has an implied rigtitoof &
sue to enforce state gaming laws. Appellant'saBB637, 43 (citingUnited States v. Santee
Sioux Tribe of Neb135 F.3d 558, 562-65 (8th Cir. 1998pited States v. Seminole Tribe of
Fla., 45 F. Supp. 2d 1330, 1331 (M.D. Fla. 199®Bt, at the same time, Alabama also argues
that“stateshave exclusive authority to bring civil actions under Section 1166(d)&dt41
(citing United States v. Santa Ynez Band of Chumash Mission Indians of Santa Ynez Reservation
983 F. Supp. 1317, 1319 (C.D. Cal. 199'A)abama makes no attempt to reconcile its argument
that states have exclusive authority to bring civil actions with its argument tisaictioh (d)
impliesthat the federal government and states share the right to bring civil actions.

To be clear, the issue of whether the United States tig8 aght of actionunder § 1166
is not before us, and we express no opinion on it.
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above although§ 1166(b) explicitly provides thaa person violating a state
criminal law pertaining to gambling on Indian land shall be punished under federal
law asshewould be under state lawhere is ngrovisionexplicitly creating a
federal remedy for violation afstate civil law. Seel8 U.S.C. § 1168’ Because
of this omission, which we must presumdnive benintentional,we cannot
concludefrom thefact that the United States has exclusive authority to bring
criminal prosecutiosithatthe United States arile statesboth mayenforce state
civil laws. See Animal Legdbef. Fund, 789F.3d at 1217
(il  IGRA

Thestatutory scheme of IGRA as a whpl®videsadditional evidence that
Congress did not intend in 8§ 11&6createanimplied right of actiorfor states As
an initial matterwe mustbearin mind Congress stated intent that und&BRA
thefederalgovernmentvould bethe principalauthorityregulatingindian gaming.
See25 U.S.C. 8702(3) (expressing congressional intenti@RA to establish
“indepandent Federal regulatory authority..[and Federal staglards”to govern

gaming onndianlands.

30 Alabama argues that it is possible for Congressdatea right of action for an
individual to sue under a criminal statutging a string of statutes that create an express private
right of action for violation of federal criminal law&ut because these statutes expressly grant
rights of action, they anerelevant to whether Congress clearly intended to create an implied
right of action under § 1166.
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In IGRA, Congressreatedexpress remedider statesvhen atribe engages
in class lllgamingin the absence aftribal-state compact aronducts class lli
gaming that violates the termsatompact. FirstCongress authorizeatie NIGC
to levy fines orclose a gaming facility if a tribe engages in clasgéaiiing
without atribal-state compact: See Seminole Tribe 1181 F.3d at 124&:iting 25
U.S.C. § 2713).Second, a statmay sue in federal court whartribe violates the
terms of a tribaktate compadty conductingclass Il gaming that is not permitted
by the compact.See25 U.S.C. 710(d)(7)(A)(ii).

Because IGRAexpressly providetheseremedes,we “should not expand
the coverage of the statute to subsume other remedesxinole Tribél, 181
F.3d at 1248 (internal quotation marks omitt&dpPut differently the fact that
Congress provided these enforcement mechanisms shows that it “intended to
preclude” other enforcement mechanisntike an implied right of actior-to

preventtribes from engaging in class Il gamingthouta compact.Sandoval 532

%1 The NIGC has, in fact, exercised this power, ordering tribesdse and desist from
operatingclass Ill gamingvithout atribal-statecompact. Seg e.g, Coyote Valley Band of Pomo
Indiang CO-0401 (Nat'l Indian GamingComm’n June 10, 2004),
http://www.nigc.gov/Reading_Room/Enforcement_Actions/CO-04-01.&xjnole Nation of
Okla., NOV-CO-00-06 (Nat'l Indian Gaming Comm’n May 30, 2000).
http://www.nigc.gov/LinkClick.aspx?link=NIGC+Uploads/readingroenfbrcementactiortsem
inolenationok/NOVCOO0006.pdfCopies of the Internet materialged in this opinion are on file
in the Clerk’s Office.Seellth Cir. R. 36, I.O.P. 10.

32 plabama claims that if states cannot sue, trilidissimply engage in class Il gaming
without compacts. But, it is mere speculation that the prospect of federal erdotagithnot
ensure tribes’ compliance with IGRA.

39



Case: 14-12004 Date Filed: 09/03/2015 Page: 40 of 42

U.S. at 290see Seminole Tribe,lL81 F.3d at 12489 (describing availability of
these other remedies as a “clear signal’ that Congress did not intend to create an
implied right of action for states to ue

Indeed,if we were to holdhat states could sue to enjoin class Il gaming
when a tribe engaged in class Ill gaming without a compactyould undermine
IGRA’s careful balance of federal, state, and tribal intereS¢ésninole Tribe |l
181 F.3dat 1247. Sectio8710d)(7)(A)(ii) indicatesthat Congress intended far
state tachave a right of actioto enjoin class Il gamingnly where the gamings
unauthorized by a compact between the state and the tribe allowing some class lll
gaming Permittinga state to sue to enjoin class Ill gaminghe absence &t
compact “would be tantamount to deleting the second requirement that must be
met in order for the state to pursue this express right of aatiwter
8 271Qd)(7)(A)(i)). Seminole Tribe [1181 F.3d at 1249We cannotusurp the
legislative role by deleting it ourselves, particularly when dsmgvould
undermine one of the few remaining incentives for a state to negotiate a compact
with a tribe.” Id.

Alabamaargues that becauS®ngrespermitted a tribe to engageadtass
[l gamingonly if its lands weré within a State which does not, asatter of
criminal law and public policy, prohibit such gaming activity,must have

intended to providéhe state with a remedy to enforite laws prohibiting such
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gaming 25 U.S.C. § 2701(5)But, again, the fact thafongressnay have
intended fora state to be free from Indian gaming within its borders where such
gaming was completely prohibited under the state’s law does not mean that 18
U.S.C. 8§ 1166 creates a remedytfwestate to enforce this righSee Canng41
U.S. at 688 (“[T]he fact that a federal statute has been violated and some person
harmed does not automatically give rise to a private cause of action in favor of that
person.”).
C. Legislative History

After considering the text of § 1166 and the structure of IGRA, we conclude
thatCongress did not intend to create an implied right of actiornlite& But
evenif the statutory text and structure did not conclusively resolve whether there is
an implied right of action, the legislative history and context of the statute make
Congres's intentclear As we explained iseminole Tribe |lthe legislative
history“indicates that Congress, in developing a comprehensive approach to the
controversial subject of regulating tribal gaming, struck a careful balance among
federal, state, and tribal interests.” 181 F.3d at 1247 (citing S. Rep. Nd44&6GQ
5-6). To strikethis balance, Congress placed “limits on the application of state
laws and the extension of state jurisdiction to tribal Iandts$. (citing S. Rep. No.
100446 at 56). According tothe Senate Report,the compact process is a viable

mechanism for setting various matters between [states and tribes as] equal
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sovereigns” Id. at 1248(quoting S. Rep. No. 18846 at 13) &lteration in
original). TheSenateReport recognized the need fosdme incentivé for states
to negotiate in good faithld. (quoting S. Rep. No. 16846 at 13). Permitting
states to sue to enjoin class Ill gaming without a compact “would surely frustrate
[Congress’s] intent [as expreskin thelegislative history].” Id.

Thus, like the district court below, we fail to discern a private right of action
that would allow Alabama to bring a federal claimder IGRAto enjoin the
Tribes’ alleged class Il gaming.

VI. CONCLUSION

We conclude that (1) PCl is entitled to sovereign immunity sl tof
Alabama’s claims; (2) thimdividual Defendants are entitled to sovereign
Immunity as to Alabama’s state law claim; and (3) Alabama failed to state a claim
under IGRA because 18 U.S.C1866 gives statesnoright of action to sue.
Accordingly, weaffirm the judgment of the district court

AFFIRMED.
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