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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 14-12387

D.C. Docket N00:13-cr-60226DTKH-1
UNITED STATES OF AMERICA
Plaintiff-Appellee
versus
CHRISTINA M. KITTERMAN,

Defendam-Appellant

Appeal from the United States District Court
for the Southern District of Florida

(July 1, 201%
BeforeJORDAN JULIE CARNES, and LINN Circuit Judges

LINN, Circuit Judge

*

HonorableRichard Linn United State<Circuit Judge for theFederal
Circuit, sitting by designation.
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Christina Kittermarappeals heconviction and sentence faire fraud She
arguesthat the district court committed reversible erior finding sufficient
evidence to warrardenyinghermotion for judgment of acquittah its evidentiary
rulings, and inits sentencing determinatiorBecausehere is sufficient evidence
that Kitterman had the intemecessary to commwire fraud and becauseany
errors the district counmay havemadein admitting evidence om sentencing
Kittermanwereharmlesswe affirm.

ANALYSIS!
This court hagurisdiction pursuant tol8 U.S.C. 8742(a)(2012) and 28

U.S.C. §1291(2012)

a. Standard of Review

“We review de novo a district court's denial ojudgment of acquittal on
sufficiency of evidence grounds.. In reviewing a sufficiency of thevidence
challenge, we consider the evidence in the light most favorable to the Government,
drawing all reasonable inferences and credibility choices inGbeernments
favor.” United Satesv. Friske, 640 F.3d 128812906-91 (11th Cir. 2011jcitations

and internal quotation markamitted) A conviction is supported by sufficient

! As we write for the parties, wassume familiarity with the underlying facts.
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evidence if ‘any rational trier of fact could have found the essential elements of the
crime beyond a reasonable dotiblackson v. Virginia, 443 U.S. 307, 319 (1979).

We reviewa district courts evidentiary rulings for abuse of discretiamnd,
if the evidentiary objeatn is preservedalso addreskarmless error See Coquina
Invs. v. TD Bank, N.A., 760 F.3d 1300, 1309 (11th Cir. 2014)nited Sates v.
Baker, 432 F.3d 1189, 1202 (11th Cir. 200%3kQrogated on other grounds by
Davisv. Washington, 547 U.S. 813, 82@2006)

We reviewa district court’s determination of logs applying the sentencing
guidelinesfor clear error.See United States v. Medina, 485 F.3d 1291, 1297 (11th
Cir. 2007). Even if the district couctearlyerredin its calculation ofoss we will
not reverse the district court’s sentence if the error is harmldeed States v.
Barner, 572 F.3d 1239, 12448 (11th Cir. 2009). An error in applying the
sentencing guidelines will blearmless if the district court would have imposed
the samesentence without the errdid. at 1248, and the sentence is substantively
reasonable.

We review the substantive reasonableness of the sentence by “assum[ing]
that the guidelines issue should have been decided in the way the defendant argued
and the adisory range reduced accordinghand then adikng] whether the final

sentence resuttg from consideration of the 3b53(a) factors would still be
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reasonablé. United States v. Keene, 470 F.3d 1347, 1349 (11th Cir. 2006). We
reviewthe substantive reasablenes®f a sentenceuhder a deferential abusé-
discretion standartl Gall v. United Sates, 552 U.S. 38, 41 (2007).

b.  Sufficiency of the Evidence

Kitterman concedesthat the emails and telephone call described in the
indictment were transmitted “by wire in interstate commg@&roat argues that there
Is insufficientevidence that shieadthe intentto defraud, asequiredby 18 U.S.C.
§1343(2012) According to Kittermanwhen she impersonated the Florida Bar
official she thoughtshe was convinog defendants who had already agreed to
settle their case® pay moneythey already owed The governmentespondghat
there was sufficient testimony for a jury to infer that Kitternselieved she was
talking to investorand intended tdeceivethem

Sufficient evidence supports the jury’s determination. A jury could
reasonably credit Glass’s testimony that, on the call, Kitterman said “the reason for
the complaints .. was unfunded or neleaned loans.” If the jury credited Glass’s
testimony, it could justifiably infer that Kitterman believed she was talking to
people who could loan money, namely, investors. A jury could also reasonably
credit Rothstein’s testimony that Kitterman knew she was talking to Ari Glass and

“she knew that Ari Glass wassciated with the New York hedge furidahich
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were investors. This testimony is supported by Rothstein’s email to Kitterman
stating that he was “waiting for ari” to begin the call. Given the status of the
investors, there was sufficient evidence thatirgg could believe that Kitterman
intended to cause “th@eprivationof something of value by.. deceit.” United
Statesv. Bradley, 644 F.3d 1213, 1240 (11th Cir. 2011).

C. Admission of Evidence

At trial, Kitterman objected to the introduction @&vidence about her prior
illegal campaign contributions, her association with members of the ,raafiasher
substance abuseOn appeal, Kitterman continues to argue that this evidemase
inadmissible angrejudicial.

I Unlawful Campaign Contributions

Kitterman contendsthat the evidence of hemunlawful campaign
contributions isunrelatedto the wire fraudchargeand is prejudicial The
government responds that the campaign finance contributieres admissible to
proveKitterman’s intent to defraud.

The district courtdid not abuse its discretion admitting the evidence of
Kittermaris illegal campaign contributions The centralissuein this casewas
Kitterman’sintent when she posed @& Florida Bar officiabluring thephone call,

asKittermanclaimsthatshe wasnistaken about the identities of the people on the
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call. That Kitterman previously engaged in deceptiaets at Rothstein’'s behest
makes itlesslikely that she engaged in the charged offenses by mistédest-ed.
R. Evid 404(b) (evidence gbastcrimes “may be admissible for. . proving ...
intent [or] absence of mistake”). Moreovetr the probative value was not
outweighed by any prejudicial effedtecauseevidence of campaign fraud “of
the ‘white collar’variety, [which] is not the type that would ordinigrinflame or
prejudice a jury’ United Statesv. Prosperi, 201 F.3d 1335, 1347 (11th Cir. 2000).
li.  Association with the Mafia

Kitterman argues tha&othstein’s testimonguring crossexaminatiorabout
herallegedrelationship with the mafiavas inadmissibl&ecause it was being used
to show a criminal dispositionThe government responds that Kitternagpered
the doorto this testimonyandthatany prejudice was cured by the district court’s
instruction

Although Kitterman denies opening the door to thislence it wasdefense
counsel who firstelicited testimony from Rothstein on direct examinatibat
Kitterman “spent a significant amouot time’ in Runway 84, a place “frequented
by members and associates of Organized Criraad thatshe “knew tho]se
people” Kitterman dd not move to strike tis testimony nor does she n@appeal

its admissibility Thus,anyharm from the prosecution’s questioning of Rothstein
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as to his relationship with Kitterman arises frone more specific information
elicited on crossexamination most notablythat Kitterman was “very close” with
someof the mafia members.While it is a close call whether the district court
abused its digetion in not limiting the extent of #t crossexamination, ay
incrementalharm resulting from Rothstein’s testimony on cregaminationwas
cured by thedistrict courts curative instructionwhich the “jury is presumed to
follow,” United Sates v. Almanzar, 634 F.3d 12141223 (11th Cir. 2011 )andfor
whichwe have no reason to beliewasineffective. See United Statesv. Perez, 30

F.3d 1407, 1410 (11th Cid999 (internal quotation marks omittedyWhen a
curative instruction has been given to address some improper and prejudicial
evidence, we wilreverse only if the evidence is so highly prejudicial a®do
incurable by the trial court's admonitioir."see also United Sates v. Mock, 523

F.3d 1299, 1303 (11th Cir. 2008)T] he district court did not err in refusing to
grant Mock a mistrial when the jury learned that Mock was carrying a syringe and
vial at the time of his arrestMock himself referred to his illegal use of drugs in
his casen-chief, and therefore evidenceathMock carried drug paraphernalia
would not likely have an additional prejudicial effecn any case, the district

court gave the jury a curative instruction to disregard this information.
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ii.  Substance Abuse

Kitterman argues thdkothstein’s supmrt for her during andafter herdrug
rehabilitationhad no proper purpodeecauseshe admitted thdte could be“really
nice and kind and sweét The government responds that Rothstein’s support for
Kitterman contradicts Kitterman’s portrayal of Rothstein as an abusive boss
any prejudice was cured by the district courtsructionto the jury

Thedistrict court did noabuse its discretiom permitting the prosecution to
elicit testimonyregardingRothsteirs support forKitterman bothduring and after
her drug rehabilitation. Kitterman’s testimony paintedRothsteinas agenerally
abusiveperson For instanceshetestified that “[w]henever” she gauRothstein
work to approve he woulderideit, and he “quite frequently”threatened to fire
her. Rothstein’s support for Kitterman while she was recovering from drug
addiction contradicts tls picture In any eventany error was harmlesss the
district courtissued a appropriateurative instruction.

d. 60-Month Sentencing Deter mination

Kitterman argues that the district couwwsbmmitted procedural error in
determining the recommended sentence under the Guidelines bas&d 20
loss determinatiorand this error influenced the ultimate senteat&0 months

Shealso argues that the sentence is substantively unreasonable. The government
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concedes that the $120,00ttire was not reflected anywhere in the evidence and
appears to have been an arbitrary calculdtidinargues howeverthat any error is
harmless for two reasons: first, it believes the district court should have applied a
greater loss amount; and second, according to the governrfentdistrict court
would have imposed the same sentence independent of the sentendelmes
calculation The goernment also argues that tH&0-month sentere is

substantively reasonable.

In this case, severdifferentfigures were argued as appropriate loss amount
figures,including $90 million based omn asserted intended loss from the Ponzi
scheme at the timef Kitterman’s deceptive telephone ¢&b3 million based on
the actual loss when the scheme imploditd million allegedly inducedhto the
Ponzi schemdy Kitterman’sfraudulent phoneall; and as Kitterman contends,
zerobased on the loss amount actually attributable to the call. The district court
was painstaking in its consideration of this issue and ultimately settledhanit
corsidered to béa more accurate figuredf $120,000 In reaching that figure, the
district courtconcluded that Kitterman had knowledge that she was attempting,
through false pretenses, to extract settlement money from multiple defendants for
lawsuits that Rothstein had purportedly brought #adto attribute zero intended

loss to her would have been “incorrect.”
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While we acknowledge the diligent efforts dhe district courtto find an
accurate loss figure under tloballengingcircumstances of this casthe law
requiresthe existence of “reliable and specific evidence” beyond surmise to justify
aloss amountletermination.Medina, 485 F.3d at 1304Neither party has pointed
to any evidence to justify the district court’s determination of a $120,000 loss in
this case, nohavewe been able to finduchsupport in the record Accordingly,

we concludehat the district court errad its loss determination

Neverthelessthis errorwas harmless. The district court indicated that it
would have imposed the same sentammgvithstanding thguidelines calculation.
Specifically, the district cotiexplainedthat it “want[ed] to be very cleathatthe
guidelines would not “make[] a difference to the sentence”iasthtedthat “the
sentence would have been the same after considering the factors in Title 18,
Section 3553(a).” In view of tlsedefinitive pronouncements, the district court’s
additional statementthat it “think[s]” it would have reached the same result

independent of thguidelinesdoesnot evinceequivocation.

The district court’s sentence of 60 months is also substantivelynadals.
In this case, had there been no loss, the parties agree thaidhnessuggestec
sentence 08-14 months. The problem for Kitterman is thiae guidelines are

intended for normal cases arfdr a number of reasonBer case is anything but
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First, Kittermanimpersonated an officiaf the Florida Bar. Second, as the district
courtexplained, this case will put people on notice that if “they do a fraud, and at
the time they do jtthey don’t appreciate the consequences of that fraud, whiere
be consequences if they are apprehend&tird, while it is perhaps impossibl®
estimate what value Kitterman ascribed to Bag complaints, the district court
was correct that “it wouldblatantly be wrong to say [thatended losshad no
value” Thus,azero loshere doesot, asmightnormally be the cassuggest that
Kitterman’'sintent wadesspernicious. Fourth this case is unusual because the
district court notedKitterman was a lawyerand should have appreciated that
“what [shewas] doing is wrong.”Fifth, Kitterman’s sentence ialsojustified by
the fact that Steven Caputiwho posedas a banker to deceive investors but who
also did not know about tHeothsteinPonzi scheme-received aimilar sentence

of five years Finally, Kitterman’'s sentence is ggificantly below thetotal
statutoy maximum of 60 years imprisonmelot the three wire fraud convictions
See United Sates v. Dougherty, 754 F.3d 13531362 (11th Cir. 2014(supporting

“a significant upward variance from tep of [a defendant’sjguideline rangé
based, in part, on the fact tHdtis sentences for each count were below the

respective statutory maximuihs
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CONCLUSION

For the foregoing reasonKitterman’s conviction and sentence are

AFFIRMED.
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