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JULIE CARNES Circuit Judge

In light of this Court’s en banc decisionumited States v. VaBailon, 868
F.3d1293(11th Cir. 2017), we hereby vaeatur prior panel opinion, published at
842 F.3d 1299, and substitute it with the following opinion, which has been revised
only in Section I1.D. Accordingly, Defendant’s motion for panel rehearing is
denied as moot.

A jury convicteddefendant Robert Green of being a felon in possession of a
firearmor ammunition in violation o8 U.S.C. €22(g)(1) The district court
sentenced Defendant to 262 months in prison followed by 3 years of supervised
release.Defendant appeals his conviction and sentence. After careful review, we
affirm.

BACKGROUND
A. Facts

In early 2013, Defendant was charged with various state offenses. While on
predrial releasePefendant wore a coudrdered GP$onitoring bracelet that
reported hidocationto the Sata Rosa County Sheriff's Office. On April 3, 2013,
the Sheriff's Officediscoveredhat Defendant was no longer wearing the GPS

bracelet A week later saveral officers went to the home of Jodi Simmanisere
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they believed they would find Defenddrtg arresthim. Initially, Ms. Simmons
denied that Defendant wasside but shegave the officers permission to entiee
trailerand search for himWhen they entered the master bedroom, the officers
discoverecaman’s camouflage jackdtanging on the bedst. The jacket was a
large jacket andodiSimmons was not a large persddn the floor next to the
bed, and on the same side of the room as the closet, the officers olaspanedf
men’s shoesOn anearbynightstand, the officersawa firearmloadedwith .22
caliber ammunitiontwo pipes ofthetype typically used to smoke
methamphetamine, a camouflage Jagd a washcloth. The camouflage bag
contained a digital scale, ggams of methamphetamine, .@aliber ammunition,
and emptyplasticbaggies of the type used to hold drugs or ammuniti@n the
floor of the bedroommear the ran’s jacket angair of shoesthe officersalso
found a blue bag containing tools and ingredients tsethnufacture
methamphetaminas well agnore .22caliber anmunition. Theblue bag
containedan identification card in the blue bag that did not belong to Defendant or
Simmons.

ConfrontingSimmonswith their belief thaDefendant was in fact in the
trailer, Simmons said, “He went that way,” gmuinted theofficers back toward

the master bedroomAn ATF agent who had accompanied the deputies to the

! GPSdata showeefendant’s presence &immons'’s traileevery dayhe wore the GPS
braceletexcept March 13 and March 14.
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trailer foundDefendanhiding inin the master bedrooniosetunder a pile of
clothes He was wearing no shaes

Defendant resisted arrest and struggled téhoffices, but eventually they
were able tdhandcuffand place him in a patrol car. While Defendant was seated
in the carthe ATF agent opened thmardoorand knelt dowro speak to
Defendant, readintp him Mirandarightsand indicating thahewantedto talk to
Defendant about the firearm that had been discovddefendantold him that he
had only recently acquired the gun, having traded soetBamphetamine fat.
A local deputy, who had been summoned to transport Defendtajsol, was
standing at the back of the car at the time, but didwehear the conversation
between Defendant and the ATF ageBéveral months later, when the same ATF
agent transported Defendant from local custody to federal court on the present
charge Defendant volunteered to the agtatthefirearm discovered in
Simmonss trailer was not his, but that instead he owned only ay&®
B. Procedural History

The Governmenthargedefendantwvith being a felon in possession of a

firearm and ammunitigrin violation of18 U.S.C. 822(g)(1)? In support of

2 18 U.S.C. § 922(g)(1) states:

It shall be unlawful for any person . . . who has been convicted in any court of[] a
crime punishable by imprisament for a term exceeding one yearto. ship or
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Defendant’s alleged felon status, the indictmestéd 12 prior felony convictions.
Before trial, Defendargtipulatedto beinga convicted felon. Accordingly, the
district judge redacted thiedictment to remove thiesting of Defendant’sl2 prior
convictionsin thecopy of thendictmentto be submitted to the juryOver
Defendant’s objectiorhowever the district judge declined to remothee
following sentence in the indictmentFor eachof these crimesfROBERT
WILLIAM GREEN was subject to punishment by a term of imprisonment
exceeding one year.”

Also before trial, the Government notified Defendant that it planned to
introduceDefendant’s 2006 Florida conviction for being a felon isgassion of a
firearm or ammunitiounderFederal Rule of Evidence 404(b). Defendant moved
in limineto exclude the evidence because the conviction resultecafpbea of
nolo contendereAfter a lengthy colloquy with counsehe district judge denied
Defendant’'amotionand admittedefendant’s prior convictian

Nonetheless, pursuant to a request by defense counsel and a stipulation
between the parties, the jumas informed only that Defendant had been convicted
of possession of ammunition by a convicted felon and that the ammunition

guestionwas shotgun shellsThe districtjudgethengave thgury thestandard

transport in interstate or foreign commerce, or possess in or affectimgezoa)
any firearm or ammunition. . .
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cautionary instruction regarding Rule 404(b) evidence, explatoititem that they
could not consider the above evidence to decide if Defendant had committed the
acts charged in the indictment, but instead they must first find beyond a reasonable
doubt from the other evidence whether Defendant had committed thos@&laets.
court instructed that if the jury first found that Defendant had committed the
charged acts, then it could consider phier conviction to decide whether
Defendant had the state of mind or intent necessary to commit the charged act.
At the close bthe Governmet’s case, Defendant moved ajudgment of
acquittal. He argued that the Governménéevidence was insufficient to show that
he had actual or constructive possession of the fireaemmunition. Regarding
his confessionDefendantissered that it wasinreliable uncorroborated by the
other evidence, and therefore insufficiemestablish constructive possessidime
district judge denie®efendant’anotion. The jury returned a guilty verdict.
The United States Probation Offipeepared a Presentenimvestigation
Report (PSR The PSR set an adjusted base offense level oBa8ed on a
lengthy and violent criminakcord Defendant had 26 criminal history poirits.
The PSRalsorecommended that Defendant be sentenced unelérthed Career
Criminal Act (ACCA), 18 U.S.C. 924(e), based atne existence dbur prior

gualifying Florida convictions:(1) aggravated assault with intent to commit a

® The Sentencing Guidelines criminal history chart tops out at 13 points.
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felony; (2)resisting an officer with violence; (8)ird-degree felony battery; dn

(4) felony battey causinggreatbodily harm. The ACCA enhancememésulted in
atotal offense level of 34With acriminal history category of VI, the PSR yielded
asentencing range of 262 to 327 months’ imprisonment.

Defendant objected to the ACCA classification, arguing that his two felony
battery convictions were not categorically violent and questioning whether the
PSR’s descriptions of the facts underlying the two convictions were drawn from
Sheparddocuments.In response, the Government provided the statutory basis,
charging document, and judgment for each convictiime district court overruled
Defendant’s objection and sentenced Defendant to 262 months’ imprisonment.

Defendant novappealsis convictionandsentence

Il. DISCUSSION

On appeal, Defendant argues that the district court erred leii¥)nghis
motion forajudgment of acquittal2) refusingto change the word fones,” in the
indictment’sreference to Defendant’s prior convictions, to the sinduame’;

(3) admittingevidence ohis 2006 convictiorunder Rule 404(hyand(4)
sentencing hinunder the ACCA
A. Judgment of Acquittal
Defendant argues that the district court erred by denying his motion for a

judgment of acquittal:'We reviewde novahe denial of a motion for judgment of
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acquittal, viewing the evidence in the light most favorable to the government and
drawing all reasonable inferences in favor of the jury’s verdidhited States v.
Martin, 803 F.3d 581, 58{L1th Cir. 2015).“The issue isnot whether a jury
reasonably could have acquitted but whether it reasonably could have found guilt
beyond a reasonable doubtd. (quotingUnited States v. Thompseatv3 F.3d
1137, 1142 (11th Ci2006).

To prove that Defendantolated §8922g)(1), the Governmeritad toshow
(1) thatDefendant knowingly possessed a firearm or ammunitiorihé2)
Defendant was a convicted felon, andtf8tthe firearm or ammunition was in or
affecting interstate commerceélnited States v. Palm&11 F.3d 311, 1315 (11th
Cir. 2008). Defendardontests only the first elemenhis knowing possession of
the firearm and ammunition

The parties agree that Defendant did not have actual possession of the
firearm or ammunitiorat the time the officers found him: Defendant was in the
closet, and the gun and ammunition were neaffBut] [t] he government need
not prove actual possession in order to establish knowing possession; it need only
show constructive possession throwlifect or circumstantial evidencelnited
States vBeckles565 F.3d 832841 (11th Cir.2009 (quotingUnited States v.
Greer, 440 F.3d 1267, 1271 (11th Cir. 20R6M defendant constructively

possesses a fireaton ammunitionf he (1) is aware of bknows of the firearm’s
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or ammunition’s presence and (2) has the ability and intent to exercise control over
that firearm or ammunitionUnited States v. Perg@61 F.3d 568, 576 (11th Cir.
2011) (per curiam):‘However, a defendant’s mere presence in the area of [an
object] or awareness of its location is not sufficient to establish possession.”
Beckles565 F.3d at 841 (quotation marks and citation omitted).

Here, arational trier of fact couldoncludethatDefendantad both
(1) knowledge of thepresence of therearm and ammunition ithe bedroom
where he was founand (2)theability and int&t to exercise control over the
firearm and ammunition, as required to establish constructive posseAsitm
the first prong of the constructive possession thstevidence reasonably permits
an inferencehat Defendanknew that the firearm and ammunition were present in
Simmons’s bedroomDefendantadspent significant time in Simmons’s hoine
the weeks preeding his arrestin fact, GPSdata derived from the ankle bracelet
worn by Defendanfrom March 12 through April 2, 20l @aced Defendant at
Simmons’s residenaevery day he wore the bracedetceptfor March 13 and
March 14. Hiding in the closet undex pile of clothesvhen arrested, Defendant
was in the same room as the firearm, whiets in plainview onthenightstand.In
fact, it appeared that Defendant had recently been in or near the bed next to the
nightstand because, based on the shoes on the floor and his shoeless state when

found, he had apparently beaten a hasty retreat to the closet upon the arrival of the
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officers. Plus, given Defendant’s admission to the arresting officer that the firearm
on the nightstand was his, one cool/iouslyassume that he knew where he had
put the gun.Thus, the abovéacts clearly support the jury’s finding that Defendant
was aware of the presence of tinearm and ammunition.

Regardinghe seconghrong of the constructive possession test, the same
facts recited above bolstan inferencéhat Defendanhad the ability and interid
control the gurand ammunition The loadedyun was on a nightstand next to the
bed where Defendant’s shoes wpl&ced the bag containing ammunition and
drug paraphernalia were nearbds noted Defendantadmittedto Officer Brent
Carrier that the firearrwas his Accordingly, ajury couldreasonablynfer that
Defendantad previously exercised control over the seized firearm, and
maintained the abilityo continue to do so.

Defendantrgues, howevethat his admission was uncorroborated and
thereforeshouldnot havebeenconsidered unddgnited States v. Micielb94 F2d
102, 10709 (5th Cir. 1979} This argumenis unpersuasiveMicieli repeatghe
familiar rulethat“a confession [must] be corroborated in order to sustain a
conviction; a defendant cannot be convicted solely on the basis of his own
admission.”ld. at 108. TheMicieli court emphaged, howeverthat “extrinsic

evidence of a corroborative nature” can be used to establish the admission’s

* In Bonnerv. City ofPrichard, 661 F.2d 1206, 1209 (11th Cir. 198&jh (ban}, we adopted as
binding precedent all decisions of the former Fifth Circuit handed down before October 1, 1981.

10
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credibility. 1d.; see alsaSmithv. United States348 U.S147, 156(1954) (“One
available mode of corroboration is for the independent evidenoelster the
confession itself and thereby prove the offense through the statements of the
accused.”).Here, as irMicieli, extrinsic evidencsubstantiateBefendant’s
admissiorthat he engaged in a drufyg-firearmtransaction As recited above, the

circumstances surrounding his arrest suggest Defendant’s connection to the

firearm. Drug paraphernalia, methamphetamine, and .22 caliber ammunition were

also in close proximity to Defendanthus, Defendant’admission was properly
considered. 1 combination with all the other circumstantial evidence of
Defendant’s knowing possession of the firearm and ammunition, the jury could
reasonably find constructive possessidecordingly, the district judge correctly
denied Defendant’s motion fajudgment ofacquittal.
B. TheIndictment's Reference to Multiple Felonies

Because Defendant stipulatécthe had a prior felony convictigrihe
district court removed frortheindictment the list of Defendant’s 12 prior felony
convictions before giving the indictmertb the jury. Over Defendant’s objection,
however the district court refused to change the word “crimes” to “crime” in the
following sentence of the indictmentEor each of these crimeROBERT
WILLIAM GREEN was subject to punishment by a term of irmpniment

exceeding one year.The district court explained that it would be improper to re

11
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word the indictment and that doing so would falsely suggest to the jury that
Defendant had only one prior conviction.

On appealPefendant argues that the indictmis reference to “crimes”
(plural, rather than singular) was prejudicibécause it allowed the jury to infer
that Defendant had more than one felony convicamal irrelevantbecause a
single felony would have satisfied the conviefetibn element othe 8 922(g)
offense.

We reviewa district court’sevidentiary rulingsinderanabuse of discretion
standard Aycock v. R.J. Reynolds Tobacco,Gé9 F.3d 1063, 1068 (11th Cir.
2014) “A district court abuses its discretion ‘if it applies an incortegtl
standard, applies the law in an unreasonable or incorrect manner, follows improper
procedures in making a determination, or makes findings of fact that are clearly
erroneous.” Id. (quotingBrown v. Ala. Dept. of Trans®b97 F.3d 1160, 1173
(11thCir. 2010). To the extent that the district court based its determination on an
interpretation of the Federal Rules of Evidence, our revialg isovo Doe No. 1
v. United States749 F.3d 999, 1003 (11th Cir. 2014).

Defendantites two cases in suppathis argunentthat the district court
abused its discretion in refusing to redact the indictment’s references to
Defendant’s previous “crimés Defendanfirst pointsto Old Chief v. United

States519 U.S. 172174(1997), which, in the context of a trial on a%22(qg)

12
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prosecutionaddressethe question “whether a district court abuses its discretion if
it . .. admits the full record of a prior judgment, when the name or nature of the
prior offense raises the risk of a verdict tainted by improper considerations, and
when the purpose of the evidence is solely to prove the elemigijtpoior
conviction” The Supreme Court answered that question in the affirmative
concluding that the district court abused its discretion by admitie record ba
specificconvictionin the face of the defendant’s general stipulation that he had a
prior felony conviction Id. at 19192. In other words, the stipulation to the fact of
a prior felony conviction sufficed, and gilding the lily with information concerning
the details of that conviction was errdut Old Chiefdid not examine the issue
presented heravhich iswhether a defendamiilling to stipulate to the fact of a
prior felony convictions unfairly prejudiced whetthe indictmenteveals, through
its use of the plural word “crimestfat the defendaftasmore than one prior
felony conviction albeit the nature or number of those convidianot stated.
Thus, whileOld Chiefs focus on avoiding unnecessamejudice inforns our
analysis, it i;otdispositive

The second case Defendant relies ddnged States v. Dortcl696 F.3d
1104 (11th Cir. 2012). Thatecisionis alsohelpful, but ultimately not controlling
In Dortch, the district courgavethe jury an unredacted copy of the indictment

which listed several of the defendant’s previously undisclosed felony convictions.

13
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Id. at 1110.0n review, wenheld thateven assuming the district court erred, any
errorwas harmlessld. at 1111. Becausdortchwas limited to harmless error
review,however this Court did notdecidewhethent would have been error had
the jury been informed only that the defendant had more than one conviction,
without any elaboration on the nature of those convictions. Eaes,hadve
reached the merits iDortch, the error alleged in that case differs from that alleged
here, which iswhether when the defendant has stipulated to being a convicted
felon, thereshould typically beno need to indicate that he may have susthine
more than one prior conviction

Three of our sister circuits haaedressethis issue TheEighth Circuit has
held that “it is not error to allow the government to introduce more than one
conviction in a case where only a single conviti®necessy to make the case
even when a defendant stipulates to having a felony convidtlaited States v.
Garner, 32 F.3d 1305, 1311 (8th Cir. 1994venmore to the poinat issue here
the Eighth Circuit haalsoheld that a district court does not byrrequiling thata
defendanstipulak to the existence done or more felony offenses” “to avoid
misleading the jury into believing [the defendant] had only one prior conviction.”
United States v. Einfeldi38 F.3d 373, 376 (8th Cir. 1998) (explainthgt “there
was nothing unfair about the court’s form of stipulation,” which was intended to

avoid “mislead[ing] the jury as to [the defendant’s] criminal historyhus,the

14
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Eighth Circuitpresumably would allovadistrict court to submit to the juryna
indictmentthat references a defendant’s prior “crimes” despite the fact that the
defendant stiputad to being a convicted feldn.

The Seventh Circuit has taken the opposite approach, cautioning that
“indictments and evidence should not make the jury cognizant of any prior
convictions beyond those necessary as an element of the dfféhmeed States v.
King, 897 F.2d 911, 913 (7th Cir. 199@tcord United States v. Wilsg#22 F.2d
1336, 1339 (7th Cir. 199 (“The indictment read to the jury, however, correctly
listed onlyoneof [the defendant’s] three prior convictions.”fhe Seventh Circuit
suggested that the district court erred by “introducing evidence in the form of a
stipulation that King had been convicted of felonies on three prior occdsions
King, 897 F.2d at 913Evidence of one conction was sufficientvhenthe
defendanhad stipulatedo having a prior felonyld. Ultimately, howeverthe
court upheld the defendant’s conviction on harmless eeview. Id. at 914.

TheFifth Circuit hastaken a similarly dim view of allowingvidence of
additionalconvictions when a defendant has stipulated to being a convicted felon

In United States v. Quintey872 F.2d 107, 111 (5th Cir. 193¢he defendant

> |n an unpublished opinion, the Third Circuit reached a similar concluSiea.United States v.
Lofton, 393 Fed. App’x 872, 873—74 (3d Cir. 2010). But the defendant in that case did not
object, so the Third Circuit’s review was for plain errti. (“[The defendant] has not referred
us to a single relevant legal authority definitively holding that the governsnatrbduction of
more than one prior conviction to prove the first element of a 8§ 922 @)arge constitutes error
per se and we know of no such authority.”).

15
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argued that the indictment’s reference to his three prior convictiofadtent
felonies’ was prejudiciaf In response, the Government argued that it was free to
allege more than one prior felony conviction to establish that the deftenda a
convicted felorfor purposes of 822(g) Id. The Fifth Circuit held thabecause
the defendant had stipulated to having a prior felony conviction, which is all that is
necessary to prove the second element dd22%g) offensg“evidence regating
[the defendant’s] two additional felony convictions was both unnecessary and
irrelevant, and should not have come before the”juig. at 111. Nevertheless
the court credited the Government’s argument that any error was harmless because
“[v]iewing thisrecord as a whole, ..the trial court’s error in admitting evidence
of [the defendant’s] additional convictions had little, if any, influence on the jury’s
verdict” Id.at 113.

We conclude thatheapproach adopted by the Seventh Aifth Circuts
strikes a more prudebalance unddfederal Rule of Evidence 4@3the mine run
of casesand when redaction is requested by the defendestordingly, we
concludethatthe district court should haygantedDefendant’s requesb redact
the indictment to remove any reference‘toimes” (plural), given thatDefendant

had stipulated to having a prior felony conviction. Firgtis&rict courthas the

® But it may be that the jury was given a great deal more information than justttieatathe
defendant had three violent felony convictions because the opinion also suggests teaidhe di
court admitted certified copies of the three convictioBse idat 112.

16
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power toredactanindictmentto avoid unfair prejudiceCf. Fed. R. Crim. P. 7(d)
(“Upon thedefendant motion, the court may strike surplusage from the
indictment or informatiori); United States v. Adkinsph35 F.3d 1363, 1376 (11th
Cir. 1998) (“A redaction of an indictment is permissible so long as the elements of
the offense charged are fully and clearly set out in what remains.”)

Secondthe indictment’s reference to Defendant’s previous “crimes” was, in
Rule 403 parlanceumulative with the potential tainfairly prejudice Defendant.
It was cumulative insofar as the word “crime” would have established the
convictedfelon element of the §22(g) offense with the same force as the word
“crimes.” As for unfair prejudice, unnecessarily communicating to a jury that a
defendant has multip convictions, which could mean two convictions or dozens
of convictions, increases the risk of unfair prejuditaus, “the evidence
regarding [Defendant’s] additional felony convictions added very little to the case
against hinf, Quinterqg 872 F.2d at 112yhile at the same time creéag a risk that
the jury would “declar[e] guilt on a ground different from proof specific to the
offense charged.Old Chief 519 U.S. at80. We thereforeonclude that the
district courtshould have agredd Defendant’s request thiatedactthe
indictment. Nevertheless, reversal is not warranted if, as the Government
contends, thé&ilure to redactvas harmlessAnd we conclude that washarmless

here.

17
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As discussed above, the Government presesigaficantcircumstantial
evidencdhat Defendanknowingly possessed a firearamdammunition. To
repeat Defendantwho had violated a court order by removingdasartordered
GPS trackedevice and who was obviously trying to evade the watchful @fyes
law enforcement, had spent significant time at Simmons’s home, which was the
place where the firearm and ammunition were found. When law enforcement
officers found himat Simmons’s homdye washiding, shoelesan a closet irthe
same room where the loaded fireamas king in plain sight on aightstand, along
with methamphetamine pipes and a camouflagecbatainingammunition,
methamphetaminand drug paraphernalidn the same room, officers found a
pair of men’s shoes and aamis camouflage jacket. To cap all this off, Defendant
subsequently admitted having traded methamphetamine for the firearm in
Simmons’s homeGiven all this evidence, we conclude that any reference to prior
crimes, in the plural, was harmless.

Furtherthe sentencat issue in the indictment did not state that Defendant
had previously committed 12 felonjessimply said that he had been convicted of
“crimes.” Nor did the indictment indicate what types of felonies Defendant had

been convicted afr when Defendant had been convicfe8eeOld Chief 519

” Indeed, when it came time &mimit, as Rule 404(b) evidence, the judgment on one of
Defendant’s prior felonies, the district court accommodated Defendant’srosrigeredacting

18
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U.S.at 185(“[E]vidence of the name or nature of the prior offense generally
carries a risk of unfair prejudice to the defendantipally, the district court
instructed the jury that the indictment was not evidence of ghdtordingly,the
district court’s refusal to change the word “crimes” to “crime” in the indictment
washarmlessand notaground forreversal.
C. Use ofNolo Pleato Prove Rule 404(b)Prior Act
1. Background
Under Rule 404evidence of defendant’s priocrimes or bad actmaybe
admittedfor purposes other than proving a defendan#idcharacter or general
propensity to commit a crime. Fed. R. Evid. 404(a)@dle 404(b) provides:
Evidence of a crime, wrong, or other act is not admissible to prove a
person’s character in order to show that on a particular occasion the
person acted in accordance with the characterThis evidence may
be admissible for another purpose, such as proving motive,
opportunity, intent, preparation, plan, knowledge, identity, absence of
mistake, or lack of accident . .
Generally,“[w] e review for an abuse of discretion a district court’s admission of
evidence of a defendant’s pribad acts under Rule 404(b)United States v. Hqlt
777 F.3d 1234, 1266 (11th Cir. 2015).

Before trial, the Government notified Defendant that it planned to intrpduce

as prior act evidence pursuant to Rule 404{i® judgment showinBefendant’s

extraneous information contained in the judgment, including a second confactassaulthat
wasmemorialized in thgudgment. Seediscussiorinfra.

19
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2006Floridaconviction for being a felon in possession of a firearm, ammunition,
or an electric weapon. Defendant mouetimineto exclude the evidence
arguing thabecausehis convictionwas entered based on his pleaoto
contenderd”“nolg’), the conviction was insufficient to permit a conclusibiat he
actuallycommitted the acts for which he was convicied sentencedlhe
district court denied Defendant’s motiofhe Government agreghdoweverto
redact the judgment to remove any referegondie felony batterpn which
Defendant was also convictdd,deletewords indicating that Defendant was also
convicted of possession affirearm and electrizweapon, and to deletke
sentence imposed @efendanbased on this convictich Thus thejudgment
showedonly that Defendant had previously been convicted of possessing
ammunition as a convicted felon. In addition, the parties agreed to stipulate that
the ammunition in question was shotgun shells, which the district court observed
would further reduce prejudice to the Defendaitefendant now challenges the
admission othis previous convictioas Rule 404(b) evidence.

We set out éhreeparttestfor determining whether evidence of a prior bad
act is admissiblender Rule 404(kin United Sates v. Miller 959 F.2d 1535, 1538

(11th Cir. 1992) (en banc)TheMiller test provides that such evidence is

8 The Government also offered to delete from the judgment any reference to thatfact t
Defendant had entered a nolo plea, but Defendant insisted that this informationedzdied,
with defense counsel stating, “Well, if it's coming in over my objection, I'd ratlshownolo
contendereather than have them contemplating he pled guilty.”

20
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admissible if: (1) the evidence is relevant to an issue other than a defendant’s
charater,(2) there is sufficient proof to allow a jury tandl that the defendant
committed the act bg preponderance of the evidenaed (3) the evidence’s
probative value is not substantially outweighed by the risk of unfair prejudice
under Rule 403.

On appeal, Defendant argues that his prior ammunrgossession
conviction does not satisiiller’s second or third prongsAs to his challenge of
the third prong, we reject his contention that the probative value of this evidence is
outweighed by the risk of unfair prejudicAs to the second prong, Defendant
argues that because his 2006 Floadaviction for possession of ammunition by a
convicted felon was entered based gk plea, this conviction did not constitute
proof sufficient to allow thury to find it more likely than ndtthat Defendant did,
in fact, previously possess ammunition after having achieved felon status.

In support of his argument thahalo convictionwas not properly
admissible to prove that iadactually possessed ammunition in the past,

Defendantitedthe district courto Federal Rules of Evidence 446d

® In deciding whether the prosecution has introduced sufficient evidence to makeviting

that the defendanngaged in the prior act, the trial court need not make a finding to that effect,
but instead it “simply examines all the evidence in the case and decides wheihey tould
reasonably find the . . fact [at issue] by a preponderance of the evidenEkriddleston v.

United States485 U.S. 681, 690 (1988).

21
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803(22)(A). Rule 410, whose caption is “Pleas, Plea Discussions, and Related

Statements” provides:
(a) Prohibited Uses In a civil or crininal casegvidence othe
following is not admissible against the defendant who made the plea
or participated in the plea discussson

(1) a guilty plea that was later withdrawn;

(2) anolo contendere plea

(3) astatement made during a proceeding on either of those
pleas under Federal Rule of Criminal Procedure 11 or a
comparable state procedure; or
(4) a statement made during plea discussiath an attorney
for the prosecuting authority if the discussionsrbt result in
a guilty plea or they resulted in a latgithdrawn guilty plea.
Fed. R. Evid. 410(alemphasis added)
Rule 803 which lists exceptions to the hearsay rule providepertinent part:

Rule 803. Exception to the Rule Against HearsayRegardless of
Whether the Dechrant is Available as a Witness

The following are not excluded by the rule against hearsay, regardless
of whether the declarant is available as a witness:

(22) Judgment of a Previous Conviction.Evidence of a
final jJudgment of convictionf:

(A) the judgment was entered after a trial or guilty plea,
but not a nolo contendere plea;

Fed. R. Evid. 803(22)(A).
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Rule 410 speaks only ofrmlo plea, not a conviction pursuant tmalo plea,
and, as discussed belowistbmissiorhas created uncertainty as to whether the
latter is also excluded from admission by the riarther,as to the specific
guestion presented in this appead mave no precededecidingwhether a
criminal conviction pursuant toraolo plea ca be admitted to prove a prior act
under Rule 404(b). Given that absenceaftrollingauthority, the only oipoint
case from this circuit available for the district court’s considerationawas
unpublished opinion holding that a Florida conviction basednolo pleadoes
satisly Miller’s second prong; that is,relo convictionconstitutes sufficient
evidence to satisfy Rule 404{®proof prong.SeeUnited States v. Neufeldi54
Fed. App’x 813, 82621 (11th Cir. 2005)holdingthat a conviction based on a
Floridanoloplea could be used as a basis for proving a similar act under Rule
404(b).

Nonpublished opinions, however, do not constitute precedee¢United
States vlzurieta, 710 F.3d 1176, 1179 (11th Cir. 20188e alsd.1th Cir. R. 362
(“Unpublished opinions are not considered binding precedent, but they may be
cited as persuasive authority. Therefore, we view the question before us as one
of first impression.In deciding this question, we look first toggedentn which
we have permitted consideratiohanolo conviction then to what we have said in

the few cases that have presented a question concerningetiaetionbetweem
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nolo convictionand the federal rules of evidenead finally to authont from
sister circuits concerning this question.

2. Use ofNolo Convictions,Generally

When a defendant enteaisiolo plea, whether in state or federal court, that
plea typically results in the issuance of a judgment of conviction. Accordingly we
refer to such convictions aadlo convictions.” The meaning of the word
“conviction” in a federal statute is a questiorfederal law unless Congress has
provided otherwiseUnited States v. Mejiad7 F.3d 401, 403 (11th Cir. 1995).

As best we can determingur Courthas made no distinction between a conviction
based on aolo plea and one based on a guilty plea or aigedd guilt after trial.
Indeed, “[o]nce convicted, whether as a result of a plea of guilty, nolo contendere,
or of not guilty (followed by trial), convictions stand on the same footing, unless
there be a specific statute creating a differenténited States v. Williams$42

F.2d 136, 139 (5th CitJnit B 1981)

Our decision not to treatreolo conviction any differently than a conviction
based on a guilty plea ona verdict of guilty has been appliedseveralkcontexts.

For example, we have applied statutory sentencing enhancements that are triggered
by particular types of convictions, regardless of whether the conviction was
obtained via aolo conviction or otherwiseSege.g, Mejias 47 F.3d at 404

(aFloridanolo conviction is a “conviction” within the meaning of 21 U.S.C.
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8 841(b)(1)(B)which provides a sentencing enhancement that doubles the
mandatoryminimum sentence from five to ten yeéos adefendant who has a
prior felony drug conviction)Jnited States Waupin 520 F.3d 1304, 1308 (11th
Cir. 2008) (aFloridanolo conviction constitutes a prior “conviction” under 18
U.S.C. 82252A(b),a child pornography statute that prescribes a sentencing
enhancement fanindividual previously onvicted of a similar flense) United
States v. Draytgnl13 F.3d 1191 (11th Cir. 1997)K#&ridanolo conviction
constitutes a prior convictidior purposes of the Armed Career Criminal Act,

§ 924(e).

We have treatedolo convictions the same as other types of convictions
purposes of applyinthe Sentencing GuidelinesSege.g, United States v.
Anderson328 F.3d 1326 (11th Cir. 200@ Floridanolo plea qualifies as a
“conviction” within the meaning of U.S.S.G.2&.1.2(b)(1)(B), which triggers a
12-level sentencingnhancement for illegal aliens who are convicted of a crime
after having already been removed based on convicfiarcrime); United States
v. Jones910 F.2d 760, 761 (11th Cir. 1990)Raridanolo convictionis a
“conviction” for purposes of U.S.S5.8.4B1.1, the Guidelinesareeroffender
provision). See generally United States v. Ellio82 F.3d 1307131112 (11th

Cir. 2013)(summarizing cases).
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In contextanot involvingsentencingwe have also treatewblo convictions
as we would any other convictioseeQureshi v. INS519 F.2d1174 1175-76
(5th Cir. 1975)(deportation of an individual following a criminal conviction, under
immigration statute calling for deportation based on this type of criminal
conviction, was proper notwithstanding the fact that conviction was obtained by
way of anolopleg.

Finally, we have treated @olo conviction as a conviction under Federal
Ruleof Evidences09, which permits impeachmentatriminal defendant based
on a prior felony convictionSee United States v. Willian&12 F.2d 136138~
140(5th Cir. Unit B1981) (holding thatthe defendant could be impeactm$ed
on the existence of a prior felony conviction, notwithstanding the factithat
convictionresulted from anolo plea)

Defendant attempts to distinguish the above cases, however, arguing that
each of thenaddressed a statute or a rule whose applisawas triggered by a
prior conviction. Defendant argues that Rule 404(b), which permits admission of
prior-acts evidencéor the purpose of showing intent, knowledge, and the like,
does not concern itself thiwhether the party whose intent is at issue was
convictedbased on his conducRather that rule requires the proponent of the
evidence to provide evidence sufficient to enable a jury to conclude, under a

preponderance standard, that the party actually committed the act atSt=ieel.
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another wayalthougha prior nolo criminal conviction may be used in certain
contextsthat does not mean thiis prior conviction may be admitted in evidence
against the defendant for all purposes.

As to Rule 404(b) specificallypefendant does not dispute that a conviction
obtained following a guilty plea aral verdict will meet theule’s requirement
that the proponent of the evidence offer sufficient proof that the pgatiynst
whom the evidece is offereddid what he is alleged to have donde does

disagreehoweverthat one can properly infer fronmalo convictionthat the party

has committed the particular astquestion given the peculiar characteristics of
such a conviction As Defendant’sobjection focuses on the interactionraile
404(b)with anolo conviction, we willturn to our limited case authority relating to
that subject.

3. Our Precedent

Three of our earlier cases address related issuédnited States v.
Morrow, theformer Fifth Circuit held that the Government cannot uselaplea
to a fraud charge to prove a defendant’s knowledge and intent in a subsequent
criminal prosecution. 537 F.2d 120, 145 (5th Cir. 197@)at case involved
admission of a judgmenff convction, under Rule 404(b), that revealbe
defendaris previous enty of anoloplea In finding error, weestedour decision

on the fact that thdefendant’s priopleaof nolo contenderéad been disclosed
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and disclosure of such a plea is not alldwkl. at 144-45. We explicitly stopped
short of decidingvhatthe outcomevould have beehadthe document introduced
beena judgment otonviction based on, but not disclosing, the fact wbla plea:
“The instant case, thus, is not one where we mmssider the propriety of the
Government using only a conviction thebased on a nolontendere plea[The
prior caselaw on which we rely exprességdlaar prohibition on the use of a plea
of nolo contendere to show knowledge and intent in a subsequent criminal
prosecution.”ld. at 145.

Five years latein United States v. William$42 F.2d 18 (5th Cir.Unit B
1981) the former Fifth Circuiaddressed the ugeursuant td-ederal Rule of
Evidence 6090of aprior nolo convictionto impeach aestifying criminal
defendant We concluded that evidence of a primlo conviction was admissible
in this context.Partof the dscussiorfocused on an analysis of the text of Rule
609. That rule permits, during cressamination of a witness for tipeirposes of
impeachment, admission of evidence showingttieavitness has been convicted
of a felony. We noted that the rule did not distinguish between convictions based
on a guilty verdict or guilty plea verstisosebased on aoloplea. Id. at 138.

We further indicated that the distinction between a plesotd and a
conviction based on a pleamdlois not “inconsequential.’ld. at 139. Instead,

“close examination shows, however, that there is a distinct and meaningful
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difference between thevidentiary use of a plea to a criminal charge and a
conviction ofa criminal chargé. Id. Focusing orwhat informatioranolo plea
conveyswe indicated that, for purposes of subsequent proceedings, it “admits
nothing” and “is the same as a plea of not guiltyg” As to the distinction
between anolo plea and aolo conviction, for Rule 609 purposese explained
that the prosecutor could impeach the testifying criminal defendant by providing
proof of theunderlyingconviction, buthe prosecutorcould not offer proof of the
nature of the plea leading up to that aatien. Id. Finally, wenoted that the
difference betweenm@olo plea and aolo conviction is further illustrated by “the
stated policies” of Federal Rules of Evidence 410 and G019As to Rule 410we
noted that the latter “states that a plea of nolo contendere is not admissible in any
civil or criminal action, case, or proceeding against the person who made the plea”
and that [n]olo pleas create a significant incentive for the defendant to terminate
the pending litigation in order to avoid admitting guilty for subsequent litigation.”
Id. (quotation omitted).

The last case in the trilogy United States v. Wyaft62 F.2d 908, 911 (11th
Cir. 1985. In Wyatt the district couradmitted gudgment of conviction entered
upon a plea omolo contenderealong withextensiveevidenceproving thefacts
that served as a basis for that convictidhe defendanbbjectedonly to

admission of the evidence of the underlying fa€® appeal, wagreed that
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admission of the underlying evidence was proper, holding that a conviction based
on anolo plea does notifisulate[] the underlying facts from admissibility under
Fed. R. Evid. 404(b).d. at 911.

As to whether there is a meaningful distinction between useaabaplea
and use of aolo conviction, the opinion does nolearlyaddress that questipn
although it seems to suggest that therelise discussiorfocuseson the pleaand
its value as an admissicas amatter not permitted to be disclosed: “The
government could not have used the nolo plea to ‘prove that [Vihgatthdmitted
his guilt by hisplea and thereby meet its initial burden of proving tledendant
committed the act. . .That would violate Fed. R. Evid. 410 and Fed. R. Crim. P.
11(e)(6).” Id. (citation omitted (emphasis in cited caselNevertheless, in
discussing whether Rule 410 was violated in a way that would constitute plain
error, the Courtentioned both the plea and the conviction in stating its belief that
error had occurredlthoughany errorwas not serious enough to consstptain
error: “Although the government emphasized the nolo ahelmesultant
conviction. . .out of the jurys presence, it was not emphasized at triédl.”at
912. But theCourt therveered back to its focus on the plaating that it'was
neitheremphasized as an admission of guilt in front of the jury nor at closing

argument.”ld. Further, unlike another case in which plain error was found when
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the prosecutor told the jury thahalo plea“was an admission of guiltthe “error
here is far less egregiousld.

The only firm takeaway from the holdings in the above three castsais
(1) it is error for a courfor Rule 404(b)urposesto admit evidence that the
criminal defendant has previously enteratbk pleaas to the prior act in
guestion; (2) it is not error to admit evidence proving the underlying facts of the
purported Rule 404(b) act, even if that act was the subjeat@baplea and
conviction; and (3) a testifying criminal defendant may be impeached with
evidence of a prior felony conviction that resulted fronok plea. Given the fact
that the question before us is whetheok conviction can be used to satisfy Rule
404(b)’s requirement of pad that a defendant committed the prior acts sought to
be admitted unddhe rule none of the above principle®mpel a particular
outcome herg®

4. Out-of-Circuit Authority

19 1t is true that the judgment of conviction for Defendant’s prior féflepessession of
ammunition charge did indicate that the conviction resulted from Defendant’oéatnglo

plea. UndeMorrow, that would normally constitute a ground for reversal. But this information
was communicated to the jury only because Defendant refused the prosecutotts défete

the reference to theoloplea. As defense counsel noted, “Well, if it's coming in over my
objection, I'd rather it showolo contendereather than have them contemplating he pled
guilty.” Accordingly, Defendant cannot fault the Government or the district tmuttie

reference and he has waived any claim based on its incindioa judgment.See United States

V. Mezzanatto513 U.S. 196 (1995) (holding that a defendant can waive Rule 410 protections,
which the criminal defendant did when he agreed, as a condition to engaging in pleatioagoti
with the Government, that thatter could impeach him with such statements to the extent that
they were inconsistent with any later trial testimony).
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Determiningthe circumstances under whialmolo conviction can be usetbs
evidencdn a federal court proceeding has been a work in progyes the
wording of Rule 410, which prohibits use of@lo plea, butmakes no mention of
anolo conviction. Cf. Sokoloff v. Saxh®&01 F.2d 571, 574 (2d Cir. 1974) (“[T]he
effect of a nolo plea is not governed entirely by logic; if it were, the plea might be
abolished . .. The only relevant question is what are the limitations which the law
assures the accused that he will be entitled to invoke, if he files the plea. Thatis a
mere question of what the courts have decidede alternative is no more rational
than the other. ..”) (internal citationand quotation marksmitted)

We are aware of two courts of apptathave conglered therecise
guestionbeforeus InUnited States v. Fredericksgs01 F.2d 1358 (& Cir.
1979) where the defendant was charged with making a threat against the life of the
Presidentthe Eighth Circuit held that the district court did notieradmitting
under Rule 404(b) the defendantisor nolo conviction for making a false bomb
threat Id. at 1364. Rejecting the defendant’s argument thablo conviction
should not have been admitted, the court saw “no reason, for the purposes of
admissibiity under [Rule 404(4) to distinguish between a judgment of conviction
based on a plea of Nolo contendend a judgment of congiion obtained in any
other manner comporting with due process. It is-aettled that a plea of Nolo

contendere constites an admission of ‘every essential element of the offense (that
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Is) well pleaded in the charge Id. at 1365 n.1(citing Lott v. United States67
U.S. 421, 42¢1961)). Fredericksonhowever, did not discuss Rule 410.

More recently, the Ninth Circuit has ruled to the contraryUnited States
v. Nguyen465 F.3d 1128 (9th Cir. 2006), the court reviewed an appeal of
revocation of supervised release based on the federal offender’s violation of a
condition of release prohibiting the commission of any crimes. To prove that
violation, the Government introduced two convictions thatcefendant had
sustained based omalo plea during his supervisionlhe court acknowledged
that Rule 410 barreonly the admission afiolo pleas, not the convictions resulting
from them. Id. at 1131. Nonetheless, the court concluded that admission of the
nolo conviction should also be precluded because to do otherwise would
“produce[] an illogical result”: “Rule 410’s exclusion ohalo contendergplea
would be meaningless if all it took to prove that the defendant condrthiéecrime
chargedwvas a certified copy of the inevitable judgment of conviction resulting
from the plea.”ld. As to Rule 803(22), which provides an exceptiorht® t
hears# rule for judgments of felony conviction resulting from guiltgas, but not
from convictions resulting fromolo pleas, the court noted that the Advisory
Committee Notes explained that the rule’s casueofnolo convictions was
intended to béconsistent with the treatment nblo pleas in Rule 410 Id. at

1131-32. Accordingly, absent the evidence provided byrtbk convictions, the
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court ruled that the Government had failed to prtnat the defendant has
committeda crime. Id.

In Olsen v. Correirg189 F.3d 52 (1st Cir. 199%he First Circuiechoed
some of theane concerns articulated by the Ninth Circuit about the ramifications
of a refusal to read Rule 410 as barring admissiomof@aconviction, just as it
bars introductia of anolo plea. Id. at 60 (the “reasons for excluding the nolo plea
itself could well. . .be applicale to the conviction and sentence that result from
the nolo pled). Nonetheless, the court acknowledged that “[t]he evidentiary rules
that exclude evidence of nolo pleas do not directly apply to the convictions and
sentences that result from such pledsd.’at 58. Specifically, “[t]he text of [Rule
410] does not support Olsen’s argument. Only the plelaitself is barred by the
relevant language of the ruleld. at 59.

Ultimately, though, the court found it unnecessary to pick a winner in a
contestbetween the policy goals and the text of Rule 410 because no policy goals
were undermined by admittingl€e@n’snolo conviction. Specifically,in the 81983
false prosecution claim brought by Olsen, oo conviction was introduced to
show nothing more than the fact of a valid manslaughter conviction and sentence,
not to prove that Olsen had actually committed the manslaughter that was the
subject of the conviction. Accordingly, the court found “no reason here to expand

Rule 410 beyond the scope of its plain language, which in relevant part
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encompasss only nolo pleas.ld. at 62. Moreover, use of thedo conviction for
the abovepurpose was not inconsistent with Rule 803(B2rause the conviction
was not offered for the truth of the matter assertdd.

Indeed,Rule 410s prohibition of the admission ofralo plea
notwithstanding, courts have permitted admissibanolo convictionwhere the
proponent seeks admission of the judgment to show the fact of conaction
show something other than thhé defendant was actually guilty of the crime to
which he etered anolo plea. Sege.g, United States v. Adedoyi869 F.3d 337,
344 (3d Cir. 2004)r(olo conviction admissible where defendant was prosecuted
for failing to disclose felony conviction in applying for entry into the country)
Rosev. Uniroyal Goodrch Tire Co, 219 F.3d1216,1220(10th Cir. 2000) (a civil
plaintiff who was fired based on sustaining a criminal conviction in violation of
company policy could not “affirmatively use tgenerakule against admission of
nolo contenderpleas to preverfEmployer]from introducing the very evidence it
relied upon in making the termination decisiprBrewer v. City of Nap&10 F.3d
1093(9th Cir. 2000)civil plaintiff alleging excessive force could be impeached
under Rule 609 with prianolo convictiong; Sokoloff v. Saxh®01 F.2d 571, 574
(2d Cir. 1974 “W here, as here a stat\fte judicial rulg attaches legal
consequences the faciof a conviction, the @jority of courts have held that there

Is no valid distinctionbetwe@ a conviction upon a @a ofnolo contenderand a
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conviction after a guilty plea or tridland hence thaolo conviction is admissible)
See also United States v. Vasili688 F.2d 387, 390 (5th Cir. 197%)0fo plea
may potentially be used in cresgamination to expose basis of alleged bias of
witness).

5.  Conclusion

From all this, we conclude the following. To have Rule 404(b) prior act
evidenceadmitted the proponent need only provide enough evidence fdrigthe
court to be able to conclude that the jury could,fmda preponderance of the
evidencethat the prior act had been proved.

The prosecutor camf courseprove the prior act by calling witnesses to
testify. Or, as is often the case when the act has become the subject of a
conviction, the prosecutor can prove the act by introducing a certified judgment of
convction. Indeed,"[i] t is elementary that a conviction is sufficient proof that [the
defendant] committed the prior actUnited Statey. Calderon 127 F.3d 1314,

1332 (11th Cir. 1997) (citingnited Sates v. ArambuldRuiz 987 F.2d 599, 603
(9th Cir. 1993) (fact that the defendant was convicted of prior offense is suifficie
proof that the defendant committed the prior act).

Obviously, a conviction based on a verdict of guilty after a trial will suffice.
A jury can convict only ift has found the defendant guilty beyond a reasonable

doubt, which standard clearly exceeds the preponderance stahikaise, a

36



Case: 14-12830 Date Filed: 09/29/2017 Page: 37 of 47

conviction basd on guilty plea to the prior crime also suffices to meet Rule
404(b)s proof requirementCalderon 127 F.3d at 1332 (fact that a conviction
was based on a guilty plea is inconsequential). Indeed, “a guilty plea is ‘more than
a confession which admits that the accused did various acts.’ Itag@mssion
that he committed the crime charged against hiBl6hm v. Comnm of Internal
Revenugd94 F.2d 1542, 1554 (11th Cir. 199Bjternal citations omitted)
AccordFinch v. Vaughn67 F.3d 909, 91411th Cir.1995)Yaquilty plea is an
admission of criminal conduct as well as the waiver of the right tg. trial
Accordingly, had Defendant’s prior conviction been based on a plea of
guilty, that would be the end ahy discussiomas to whether the Government had
sufficiently provel the prioract But Defendant’s conviction was based aroi
plea. And “[a] guilty plea is distinct from a plearadlo contendereA guilty plea
is an ‘admission of all the elememfa formal crminal charge.” Anolo
contendereglea is instead a ‘consent by the defendant that he may be punished as
if he were guilty and a prayer for leniencyBlohm 994 F.2d at 1554nternal
citationsomitted)
In deciding thempact of Federal Rule of Evidea Rule 41®n the question
before us, Rule 41@oes not, as a textual mattaddress nolo conviction
instead, it prohibits only the admission ai@o plea. Indeed,Rule 410 implicitly

deals with the inability to use as admission particular types of pleas or
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statements made during a proceedinglea discussionsFurtherthe factthat
courts have recognized numerous instances in whichoaconviction is
admissible for purposes of proving that a conviction occumgaes against a
reading that Rule 410 contains an absolute prohibition on the nséoof
convictiors. Finally, as to theolicy argument that defendants would be loath to
enter anoloplea if they were aware thtite resulting conviction could later be
used in an unrelated criminal case as Rule 404(b) intent evidbaece,
persuasiveness of that argument is greatly undermined by the existence of long and
well-settled legal precedent permitting useablo conviction in ways that are
much more harmful to a defendaitor example, that a defendant’s sentence for a
subsequent convictias subject to an enhancemeartd sometimea quite
substantial one, by admission afi@lo conviction would seem a much more
sobering prospect than the thought that it mggmeday be used as Rule 404(b)
evidence.

Thus,Rule 410is an uncertain basis on which to rest a determination that a
nolo conviction is not admissible. Rule 803(2Bpweverprovides stronger
support for an argument that a conviction based mol@pleashouldnot, as a
general matter, be considered for the truth of the matter assAdath, Rule
803(22) provides that a prior judgment of conviction basedrmiaplea is not

included in the list of judgments that are exempt from the hearsayAntehere
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the Government sought to admit the conviction to show that Defendant had
possessed ammunition in 2006, therebipg admission of this evidence within
reach of that rule.

A final observation concerning analysis of this questibe:Gbvernment
was required to prove the prior act of possession of ammunition by Defdaydant
preponderance of the evidence. It is conceivable that a state could require, as a
precondition to acceptance ohalo plea, a determination by the court that the
State make a showing of defendant’s guilt that weeldeto satisy the
preponderance standar@ihe Government, howevdras not madéat argument

generally nor specifically argued that Floridew sets such requirements.

X In that vein, it appears that most states do not require the prosecutor to show adattual

order for a trial court to accephalo plea. SeeDavid P. Leonard, AE NEw WIGMORE: A

TREATISE ONEVIDENCE: SELECTEDRULES OFLIMITED ADMISSIBILITY 8§ 5.8.3a, p. 638-39 (rev.

ed. 2002) Federal law falls within this camped. R. Crim. P. 11(b)(3) (requiring that federal
courts find a factual basis for a guilty plea but not imposing the same requiremanblo

plea) But Florida has been recognized as one of a handful of states that set our psdoedure
acceptance of molo plea that are akin to those required for acceptance of a guilty plea. David P.
Leonard, HE NEW WIGMORE: A TREATISE ONEVIDENCE: SELECTEDRULES OFLIMITED

ADMISSIBILITY § 5.8.3a, p. 224 (rev. ed. Supp. 20@sating that Florida treatsrloplea as it

does a plea of guilty).

Specifically, “[b]efore accepting a plea of guiltymwlo contendere,” a Florida judgaust
“determine that the plea is voluntarily entered anddHattual basis for the plea exist$-la. R.
Crim. P. 3.172(a) (emphasis addesbe also Starr Tyme, Inc. v. Cohéb9 So.2d 1064, 1068
(Fla. 1995) (“[U]nlike the Federal Rules of Criminal Procedure, which make no movi a
judicial determination of the factual basis af@o contendere plea, the Florida Rules of
Criminal Procedure require the trial court to satisfy itself that there is alfaetsia for such a
plea before it can be aqued. Fla. R. Crim. P. 3.172(a).” (internal footnote omitexf)

Wallace v. R.V. Turne695 F.2d 545, 548 (11th Cir. 1983) (explaining that although a state
court judge is not constitutionally required to find a factual basis fiot@plea, “[s]tates are free
to adopt procedural rules requiring a factual basis as Florida has done in Rule '3.172(a)
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Accordingly, ourholding s based orwhat wemustassume, at least for this case,
to bea generimolo convictionandit is limited to the specific issue before us:
whether, in the context of a Rule 404(b) proftag Federal Rules of Evidence
preclude a traditionalolo convictionfrom servingas the basis for proving that the
defendant committed the particular prior act at iS8ue.

Translating all the above this case, we conclude that for purposes of Rule
404(b),Rule 803(22) precludes usetbt 2006n0lo conviction hereto provethat
Defendant actually possessed ammunitiobd@6 Instead, the Government
should have introduced evidence proving that Defendant so possessed ammunition

on the date in question. Because it did not do so, there was insufficient eviden

In addition, the Florida Supreme Court has held that a Flaottaconviction sustained during
probation provides a sufficient basis to support revocation of that probation based on the
commission of a new crime, albeit the probationer is not precluded from assertimgoisrice
of the charge to which he pledlo prior to the court’s adjudication of the revocation violation.
Maselli v. State446 So.2d 1079, 108-81 (Fla. 1984h¢do plea “isaclearly sufficient basis for
[probation] revocation” because before a court can enter conviction based on anplea of
contenderethe court “must hold a hearing and be satisfied that the plea is volanthtiat a
factual basis exists for accepting it’As noted, however, the Government failed to argue that
the requirements imposed Blorida law as a condition to entry ohalo plea satisfy the
preponderance of evidence standard.

12 Our holding does naixtendto the use of aolo conviction in proceedings not governed by
the Federal Rules of Evidenaich as sentencing hearings or revocation proceediegs.ed.
R. Evid. 1101(d).

13 The PSR summarizes the facts underlyireendant’s 2006 conviction for possession of a
firearm, ammunition or electric weapon as a convicted felon, as follows. Redjpended to a
report by an individual that he had been threatened at gunpoint by two suspects. Given a
description of the vehicle in which the suspects were riding, officers locatetbpped a

matching vehicle, in which Defendant was found. The individual who reported the threat
identified Defendant as the person who had pulled a gun on him and took officers to a nearby
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for the jury to be able to conclude that Defendant actually committed the prior act
at issue.

6. Harmfulness of the Admission of théolo Conviction

Evidentiary errors are subject to review for harmlessnésgied States v.
House 684 F.3d 1173, 119@1th Cir. 2012) A non-congitutional evidentiary
error does not warrant reversal unless there is a reasonable likelihood thedrthe er
affected the defendant’s substantial rightk. We look to whethethe errothad
substantial influence and whether enough evidence supports the result apart from
the error.Id. See alsdJnited States v. Phaknikon@05 F.3d 1099, 1109 (11th
Cir. 2010) (@en if the district court abused its discretignjeversal is warranted
only if the error resulted in actualgpudice because it had [a] substantial and
injurious effect or influence in determining the jury’s verdi¢tjiotation marks
and citation omitted)

TheGovernment argues that even if admission of the judgsieawing
Defendant’s convictiofor possessig ammunition should not have been admitted,

any error was harmles§Ve agree.The GPS evidence showed that Defendant

cemeaery where he had seen the occupants of the vehicle stash something. Oft®rsrdd a
shotgun loaded with shotgun shells that matched those found inside the vehicle in which
Defendant was riding.

We acknowledge that, faced with such evidence, ket would likely have sought admission
of only the judgment of conviction in order to prevent the jury from learning the umdgrly

facts. Butthe Government did not offer to prove those facts and Defendant was therefore not
forced to choose.
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spent a substantial amount of his time prior to his arresoil 2 at Ms.
Simmons’s trailer. Th&PSsignals indicatetlis presence both late at night and
early in the morningshowing that he stayexernight. Moreover,a man’s
camouflage jacket was foumathe master bedroom of the trailer. Clearly, it was
not Ms. Simmon's jacket, as she was not a large person, and the jackédngas
There was also a man’s pair of shoes lying in the same area. When found hiding in
the closet, Defendant was wearing no shdésere was no evidence that any other
male was living in the homeNear the shoes and jacket, on a nightstand and
immedately visible to the officers in the bedroom, was a handgun loaded with .22
caliber ammunition. Also, near the clothing were two lwaggaining.22 caliber
ammunition; in addition to .22 caliber ammunition, these bags contained
methamphetamine and drpgraphernaliaNext to the loaded gun on the
nightstand were two methamphetamine pigésally, after his arrest, Defendant
acknowledged to the ATF agent that he had recently acquired the hdndgun
trading methamphetamine, although several monthsHatdirdswitch course on
that admission, telling the agent that the only gun he owned was a BB gun.

We concludehere was ample evidence, independent of the Rule 404(b)
conviction, to support a conclusion that Defendant was guilty of possessing the
firearm and ammunitioat issue.As to whether one could conclude that admission

of this evidence had a substantial influence on the verdict, we conclude that it did
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not. The jury was necessarily aware that Defendant had acpnweictionbecause
he had spulated thahe did. So the fact of a prior conviction was not news to
jurors. As to the specific conviction introduced, it was a conviction based on
Defendant'possession of shotguhellsseven years before the events underlying
the present prosecutipnotpossession adimmunition for a handgun.
Accordingly, while it is true that Defendant’s present chargealgasor
possession of ammunition, along with possession of a firearm, his prior possession
of shotgun shells was, in the scheme of thingatively benign when compared to
the othercircumstantial evidencguggesting Defendadatconstructive possession
of the handgun located just a few feet from where he was found hiding and even
closer to items of men'’s clothing that the jury could reasgnakgr were his.
One can reasonabtpncludethat all the circumstances described above were of
far more significance to the jury in deciding whether Defendanstructively
possessed the loaded firearm and ammunition at Simmons’s trailer than was this
year old convictiorfor possessing shotgun shells

Moreover, the court instructed the jury that it must first conclude that
Defendant possessed the firearm and ammunition before it considered the Rule
404(b) evidence concerning his intent or lack of mistake. Fina#yd86
conviction was not emphasized during trial or closing argument. When it was

introduced, the court immediately gave a cautionary instruction as to the proper use
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of the evidence, which was repeated in the court’s final instrisctmthe jury. As
to the closing argument, the prosecutor acknowledged up front that the “whole
iIssue” in the case was whether or not on April 10, 2013 Defendant “was in
possession of that firearm and that ammunition.” The prosecutor made only one
reference in his closing argument tiee 2006 conviction, and the reference was not
provocative, but rather tepid. The prosecutor indicated that the conviction for
possession of ammunition did not suggest that “because he was convictednof tha
the past, he ost be guilty of this. Certainly does not mean that,\emdcan’t use
it for that purpose.” Instead, the prosecutor said, the jury could consider the
convictionfor “a very limited purpose, and that is whether or not the defendant had
the intent to possess those items. And | submit to you that when you consider all
of the evidence in the case, the evidence demonstrates that he had the knowledge
and the intent to take possession of the firearm and the ammunition in this case.”
Other than this isolate@ference, thentirety d the prosecutor'summatiorand
rebuttal argument focused on why the evidence concerning the events at the time
of the arresinadeit reasonable to conclude that Defendaistructively
possesadthe firearm and ammunition found at the trailer where he was stay