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[PUBLISH]
IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1413837

D.C.Docket N0.8:12cv-01816EAK-TGW

ROBERT KROPILAK
NICOLE COLLINS,

Plaintiffs-Appellants,
Versus

21ST CENTURY INSURANCE COMPANY
f.k.a.New Hampshire Indemnity Companycln

DefendantAppellant.

Appeal from the United States District Court
for theMiddle District of Florida

(November 18, 20105
BeforeTJOFLAT andHULL, Circuit Judgesand BARTLE" District Judge

BARTLE, District Judge:

*Honorable Harvey Bartle Ill, United States District Judge for theeaBistrict of
Pennsylvania, sitting by designation.
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This is an appeal from a judgment in favolaoinsurance compangn a
claimagainst ifor bad faith. The question before @eurtis whether the District
Court erred in witholding evidencdérom the juryas a result ots grant ofa
motionin limine and thus ruling as a matter of law that the inshael no duty to

enter intoa consent judgment in excess of the policy limits.

I

The following facts are undisputed. On October 7, 28@®ertKropilak
(“Kropilak™) and Nicole Collins(“Collins”) were involved in a vehicle collisian
Pasco Countylorida after Collins improperly made a ldftand turn in front of
Kropilak’s motorcycle. Kropilak, who was injured, wiagnspoted by helicopter
to a hospital.Collins remainedt the scene of the accidavitere shavas cited by
a responding police officer.

Collins was insurednderan automobile liability insurance policy issued by
21st Centurynsurance Company, f&. New Hampsire Indemnity Company, Inc.
(“21st Century”) Her policyhadaliability limit of $10,000 per person and
$20,000 per accident. On the day the crash occurred, Collins reported it to 21st
Century. At the time, she did nkhow Kropilak's idertity.

Two days after the crashracy Schwagef‘Schwager”), a 21st Century
claims adjustersent a letter to Collins introducing herself and reiterating the policy

limits. Schwager also made clear that Collins could be subject to liability in excess
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of those limits and that 21st Century would not be responsible for any such excess
liability. Schwagerlso adviseadn the letter thaCollins had the right to retain
personal counsel at her own expense.

On October 14, 2008, Schwager leadrthat the police report concerning the
collision was ready for pickupShecommunicated this to her supervisor in an
email labeled “high importangebut forreasons which are not clear, 21st Century
never sent a representatieepick up the police remrt. 21stCentury howeverdid
obtainthe reporta few days later o®ctober 20, 2008, when Kropilak's attorney
mailed a copy of it t@1st Century lang with aletter of representation requesting
insurance information. The next day, 21st Centantye nto possession @n
additional copy of the police report through a tipatty vendor. It was from this
report that 21st Century firkgarnal Kropilak’s identity.

On October 20, 2008h¢ hospital where Kropilak was being treated for his
injuries faxel Schwager a hospital lien in the amount of $33,88@pilak
received a copy of the lien around the same tiAtea laterdeposition he testified
that his receipt of the lien prgated him to conclude that he wouldtaccept an
offer of Collins’ policylimits to settle his claims against her.

21st Century responded to Kropilak’s attorney in a letter dated November
10, 2008 It providedthe insurancenformation requested ara$ked the attorney

to contact Schwager if she waggen to discussing the possibility of settlement.
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Schwager thereafter learned of the extent of Kropilak’s injuries from State Farm
Insurance Company, through which Kropilak held uninsured motmns&rage
Unsolicited on November 13, 200837 days aer theaccident-21st Century
mailed to Kropilak’'sattorneya check for $10,000, the amount of Collins’ policy
limits, in settlement oKropilak’s claim Kropilak’s attorney received the check
on November 17, 200&Kropilak refused to accept the politigits and did not
cash the check

The next day, November 18, 2008, Kropilak filed suit against Collias in
Florida state court. Collins was served with the complaint on February 6, 2009. In
a letter dated March 9, 2009, 21st Century explained to Collins that it was aware of
the lawsuit and that her liability in that action could exceed her policy liraitst
Centuryalsoretained an attorney, Jeff Worman (“Worman”), to repre€efitns.
On March18,2009, Wormaradvised21st Centuryn writing that Kropilak’s
“damages well exceed [Collins’] policy limits of $D00.” A jury verdict in
Kropilak’s suit against Collins, Worman predicted, “could reasonably be expected
to fall within [$]150,000 and $300,000.”

Meanwhile, 21st Century followed up oeveral occasions with Kropilak’s
attorneyto inquire about the $10,000 check mailedNovember 2008. On
December 11, 2008, Schwager telephoned Kropilak’s attorney about the settlement

offer but received no response. 21st Century again contacted Kropilak’s attorney
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on April 1, 2009. It notethat the $10,000 check had not been cashed aed ask
“[w] ill you advise your intention with the check?”

On March 5, 2010g9ver a year and three months after 21st Ceritady
tendered the policy limit¥ropilak’s attorney sent Wormaa*“ settlement
opportunity letter. The letterbegan “T his correspondence will address the
claims conduct issues as regarding [21st Centufailsire to settle this claim®
The lettewenton to propose an agreement betw2gstCentury Collins, and
Kropilak. The agreement, according to Kropilaki$orney would protect Collins
“from financial ruin, but preserve[] all issues regarding [21st Centuciésins
conduct.” Specifically,Kropilak’s lawyer offereda settlementvith aconsent
judgment against Collins for $150,000he parties would then “look solely to the
determinatiorof [21st Century’s)iability for the recovery of damages over the
policy limits.” 21st Centurgould defendin the face of a known reasonable
amoun of harm that was done to [Collins] by a breach of the duties of good faith,
if any.” Under such an agreement, the letter stated, the insurance company “could
settle the personal exposure of [Collins] without hurf2igst Century’sjnterests.
After all, we all know that a lawsuit agairj&tLst Centuryjs going to be filed; it is

just a matter of when and for how much.” The letter continued:

! This letter refers to AB, not 21st Century. It appears from the record that 21st Century was at
one time a subsidiary of AIG21st Century does not argue that this misnomer is material.
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Obviously, if [21st Centurylhas done nothing wrong,

thenthe interest of21st Centuryjs tremendously

benefitted by our proposal to a consent judgment and

covenant not to execute. Specifically, [21st Centoayl

obtain protection of the insured, avoid litigation expenses

in defending the current case and promptly move forward

to defend21st Century’sklaims conduct.
The offer remained open for 30 days.

Worman advised Collins of the settlement proposal contained in the letter.
He alsoforwarded the letter to David Zawrotny (“Zawrotny”), a 21st Century
adjuster assigned to the matter. According to his deposition testimony, Zawrotny
believed that the $150,000 judgment amount proposed by Kropilak’s counsel was
“in the reasonable range” of the value of Kropilak’s lawsuit and that Kropilak’s
pain and suffering injury values alone were likegtween $12000 and $150,000.
Worman subsequently prepared apra report for Zawrotny in which he
predicted that Kropilak’s lawsuit would result in a directed verdict in Kropilak’s
favor on “liability for the crash, causation of injury and permanency of thatin;
and a potential verdict of between $150,000 and $200,000. NonetRélsiss
Century did notaiccepthe proposal
Kropilak’s negligence lawsuit against Collins thereafter proceeded to trial.

On August 6, 2010, a jury returned a verdict in Kropild&igrin the amount of

$173,097.07. In partial satisfaction of this judgm@nst Centurnypaid Kropilak

the $10,000 policy limits an$2,500 for property damage. This IEllins
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personally liable for a balance of $160,597.07. In a letter to CobitesldDctober
27, 2010, Zawrotny conveyed this information and reiterated that “[a]ny additional
money required to settle this judgment will be your responsibility.”

Kropilak and Collinghenentered into an agreement concerning the unpaid
balance of the gment against CollinsSheassigned to Kropilakhe proceeds
she might receive from any action against 21st Century “arising out of, or in any
way relating to, the events which [were] the subject of” Kropilak'gligence
action against herCollins futheragreed to cooperate with Kropilak in pursuing
such an action. Kropilak, for his part, agreed that he would not record, execute on,
or initiate garnishment or collection proceedings in relation to the judgagainst
Collins. He alsostipulatedthatenforcement of liability created by the judgment
would be stayed pending the outcome of thefa#t claim and that the judgment
against Collins would be considered satisfied at the conclusmmydbadfaith
lawsuit,whatever the@utcome.

TogetherKropilak andCollins then initiated the instant action in state court
They souglt the amount of thenderlyingjudgment in excess of Collins’ policy
limits on the ground that 21Century had actenh bad faith toward Collins, st
insured They articulated two theories of bad faitfirst, they assertedhat is
known as thé&owelltheory,thatis that21st Century had improperly “failed to

tender its policy limits to settle the claims of [Kropilak] against [Collins] within a



Case: 14-13837 Date Filed: 11/18/2015 Page: 8 of 16

reasonable period of time uerdthe circumstances.SeePowell v. Prudential

Prop. &Cas.Ins. Co, 5834 So. 2d 12 (Fla. Dist. Ct. App. 1991%econd they

maintainedhat 21st Century had “unreasonably refused to settle under” the terms
proposed by Kropilak’'sounsel in the March 5, 2010 settlement opportunity letter.
21st Century removed tloaseto the United States District Court for the
Middle District of Floridaon the basis of diversityf citizenshippursuant to
28 U.S.C. § 1332.Thereafter21st Cetury filed motions seeking protective order
barring Kropilak and Collins from taking the depositions of 21st Century’s
corporate representative and of one of its managel@egitemployeesn the
subject ofplaintiffs’ second theory of bad faithirhat tkeory, as noted above,
restedon 21st Century’slecision noto enter into the settlement proposed by
Kropilak’s counsk 21st Centunarguedt had no duty under Florida law to
participate in such an agreemeiihe Magistrate Judge heaathument on the
motionsand subsequentlyled in favor of 21st Century.

After the Magistrate Judge granted 21st Centundsions for protective
ordersthe District Court denied the motion of 21st Century for summary judgment
and allowed both theories of liability advanced by Kropilak and Collins to proceed
On the first day ofrial, the District Court, reversing itsetjranteda motionin
limine filed by 21st Century and excluded any evidence concerning the March 5,

2010sdtlement opportunity letterlt accepted 21st Century’s argument that “the
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proposed agreement bears no relevance on the issues, and that any potential
relevance is substantially outweighed by the danger of unfair prejudite.”
Courtfurther noted thathe Magistrate Judge had previously issued a protective
order relating tahatevidence In accordance with the District Courtisder, he
jury heard evidence onlyn the plaintiffs’Powelltheory While the jury found
that 21st Century had acted in Hadh in failing to tender the policy limits until
37 days after the collision, @lsofound in favor of 21st Century on its affirmative
defense thathere was noealistic possibilityof settling Kropilak’sclaim within
thepolicy limits. Accordingly, the court entered judgment in favor of 21st
Century.

Kropilak and Collinshavetimely appealedhe Dstrict Court’s ruling on the
motionin limine precluding their second theory of bad faith.

.

Kropilak and Collinsarguethatthe judgment in 21st Century’s favaust
be reversed because thistiict Court improperlyexcludedevidence related to the
March 2010 settlement opportunity letté&ccording to Kropilak and Collingur
standard of review ide novobecause we arreviewing “both questions of law and

a district court’s application of law to the fattsSeeReich v. Davis50 F.3d 962,

964 (11th Cir. 1995).
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21st Century contersthat because the appeal involves a lower court’s ruling
on a motionn limine, wemust review that ruling for an abuse of discreti@ee,

eg., AlI-Amin v. Smith, 637 F.3d 1192, 1195 (11th Cir. 2011) (citubgrcado v.

City of Orlando, 407 F.3d 1152, 1156 (11th Cir. 2004}e district court retais

“wide discretion in determining érelevance of evidence produced at trial.”

Cabello v. FerédndezLarios 402 F.3d 1148, 1161 (11th Cir. 200%)nder the

abuseof-discretionstandard, wenayreverse a decision of the district court only if
the court “applies an incorrect legal standé&wtlpws improper procedures in
making the determination, or makes findings of fact that are clearly erroneous.”

Klay v. United Healthgroup, Inc376 F.3d 1092, 1096 (11th Cir. 2004) (quoting

Martin v. Automobili Lamborghini Exclusive, Inc307 F.3d 1332, 1336 (11th Cir.

2002)).
1.
Under Florida lawan insurer has a duty to defend its insured agamgt
claimand alleged fastwithin the terms of the policy and to indemnify the insured

up to the limits of the policySee, e.gJones v. Fla. Ins. Guar. Ass’n, In808

S0.2d 435, 44243 (Fla. 2008). The Florida Supreme Courtégdained that
“[a]n insurer, in handling the defense of claims against its insured, has a duty to
use the same degree of care and diligence as anxpHreadinary care and

prudence should exercise in the management of his own busimzsston Old

10
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Colony Ins. Co. v. Gutierrez, 386 &t 783, 785 (Fla. 1980). Pursuant to this

duty,

when the insured has surrendered to the insurer all
control over the handling of the claim, including all
decisions with regard to litigation and settlement, then
the insurer must assume a duty to exercise such control
and make such decisions in good faith and with due
regard for the interests of the insurécis good faih

duty obligates the insurer to advise the insured of
settlement opportunities, to advise as to the probable
outcome of the litigation, to warn of the possibility of an
excess judgment, and to advise the insured of any steps
he might take to avoid samé&he insurer must

investigate the facts, give fair consideration to a
settlement offer that is not unreasonable under the facts,
and settle, if possible, where a reasonably prudent person,
faced with the prospect of paying the total recovery,
would do so.

Macola v. Gov't Emps. Ins. CA953 So. 2d 451, 455 (Fla. 2006) (quotBwston

Old Colony, 386 Sa2d at 785)).Further “[b]ecausdhe duty of good faith
involves diligence and care in the investigation and evaluation of the claim against
the insured, negligence is relevant to the question of good féthston Old

Colony, 386 So2d at 785see als®adeland Depot, Inc. v. St. Paul Fire & Marine

Ins. Co., 483 F.3d 1265, 1276 (11th Cir. 2007 the insureron behalf of its
insuredrefuses in bad faith demand to settle within the policy limits, the insurer

may be held liable for any excess judgme®ee generallgampbell v. Go't

Emps. Ins. Co., 306 So. 2d 5F44.1974). Whether an insurer acted “in good

11
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faith with due regard for the interests of the insuredjeiserallya question for the

jury. Boston Old Colony, 386 S@d at 785.

Kropilak and Collins do not challengleet verdict against them on tRewell
theory of liability. Insteadtheyarguethat the duty of good faith imposed upon
insurers under Florida law inclusla duty to enter into settlement agreements like
the one proposed by Kropilak’s counsehia March 201detter. According to
Kropilak and Collins, th@®istrict Court erred in excluding evidence of that
agreement becaufiee agreement constituted an offer to settle Kropilak’s claims
within the policy limits albeit with the addition oh consent judgment in excess of
policy limits and the preservation tife option of a badhith claim against 21st
Century.

The District Court characterized the March 10, 2010 letter gmpnaga

“Cunninghamtype’ Agreement. 21st Century has called the proptsal

CunninghanmAgreement.” These characterizations refeCtmningham v.

Standard Guaranty Insurance Co., which concerned an insurance dispute arising

out of an automobile collision. 630 So. 3d 179 (Fla. 1994). The parties in
Cunninghanentered into aagreement pursuant to which the injured individuals
would try a baefaith action against the-&ult driver’s insurance company before
trying the underlying negligence clairtd. at 180. Under the agreement, “if no

bad faith was found, the [injured parties’] claims would be settled for the policy
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limits, and [the afault driver] would not be exposed to an excess judgmeddt.”

Florida courts have since characterizegatalbed ‘Cunninghanmagreements” as

“the functional equivalent 6fanexcess judgmerandobsenedthat such
agreements permit parties to “avoid the time and expense of going through a trial

to obtain a final judgment.Perera v. U.S. Fid. & Guar. Co., 35 8d.893, 899

(Fla. 2010)quotingUnited Servs. Auto. Ass’n v. Jennin@81 So. 2d 1258, 1260

(Fla. 1999))

Florida law is clear that an insurer has no duty to enter i@ien@ingham

agreement.TheFlorida Supreme Court addressbis issue in Berges v. Infinity

Insurance Cowhich involved a thireparty claimant’s badaith claims against an

insurance company896 So2d 665, 66&9 (Fla. 2004).There,the Court

summarilyrejectedas without merithe claimant’s contention that the insurer had

acted in bad faith by failing to accept his proposal Ghianinghanagreement|d.
at671n.1

Kropilak and Collins urge that 21st Century did have a duty to enter into the
agreement proposed by Kropilak's counsel becdusas not, in fact, a
Cunninghanmagreementlt appears to bthe position of Kropilak and Collirnthat

the cases concernir@unninghanagreements are inapplicable to the matter at

hand because the agreement proposed by Kropilak’'s counsel would have required

the parties to stipulate to a consent judgment as to Kropilak’s tort claim, rather than

13
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to litigate any claims against the insuedtdr trying the baefaith claims. Even if

what Kropilak and Collins have proposed is different th@uaningham

agreementKropilak and Collins have failed &xplainwhy an insurer is obligated

to enter into the agreement proposed here when Florida law does not obligate

insurersto enter into &unninghanagreement.The agreement proposby
Kropilak and Collinswith its requirement fotheentry of a consent judgment in
excess of the policy limitsvould arguably extend the obligation of an insurer

beyond what would be required irfCanninghanmagreementin Cunninghamthe

insurer simply agreed to try the bdaith action in advance of the underlying tort
claim. 630 So. 2d at 180Vhile an insurer has a duty to act in good faith to offer
the policy limis under appropriate circumstante®void exposing its insured to a
judgment inexcesof those policy limits it has no dutyn behalf of its insuretb
agree to @onsent judgmenh excess of policy limitand then subject itself to a
suit for bad faith for the amount in excess of the policy limits

The argument okropilak and Collings disingenuous to the extahtissers
thatthe proposed agreement was, ssencean agreement to setfier the policy
limits. They state in their appellate brief that the proposal “offered to settle the
claims against Collingithin the $10,000 policy limits,” and that “[t]he
preservation of a bad faith claim against 21stt@srfor liability above policy

limits does not negate the opportunity for 21st Century to have fully settled the

14
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claims . . . within policy limits.”21st Centuryas noted abovdad promptly
tendered the policy limita mere37 days after the accident bending a check to
Kropilak's attorney. Kropilak continually refused to cash the check arsdead
elected tgroceedo trial against Collins and then against 21st Centliryias
Kropilak, not 21st Century, who had refused to settle within the plafnits.

Kropilak and Collingely heavily onCampbell v. Government Employees

Insurance Can support of their appealsee306 So. 2d 52%la. 1974) This

decision is iapposite In Campbell the insurerprior to the trial, had refused the
settlement demand of the claimant which was within the policy lintsat 526.
At trial thatclaimantobtained a verdichgainstan insuredn excess of the policy
limits. 1d. After the trial, the claimant told ¢hinsurer that he would settle the
matter for the policy coverage limit plus an assignment of the insured’s right of
action against the insurer for failure to settié. at 530. The insurer refused and
was sued for bad faithid. at 526. The Florida Supreme Couagreed thathe
insurerhad acted in bad faith by rejecting this proposed agreement and by failing
to communicate it to the insuretd. at 532.

Unlike the insurer icCampbel] 21st Centuryffered the policy limitsvithin
a few weeks after the accident and before any settleshe@emindvas made It is
hard to fathonhow any reasonable juror could find that 21st Cenaated in bad

faith under the circumstances presentethe record.In further contrasto this
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action the insureiin Campbellnever informed the insured of thlaimant’s
settlemenoffer. Furthermorethe claimantherenever sought to have the

insurance company enter into a consent judgment against the insured in excess of
the policy limits. There is simply no support@ampbellfor the proposition that

the conduct of 21st Century constituted bad faith.

In sum, an insureswesno dutyunder Florida lawo enter into a sgalled
Cunninghanmagreement anlikewise owesno dutyto its insured to enter int®
consent judgmenn excess of thémits of its policy. The District Court was
therefore correct in precluding Kropilak and Collins from introducing evidence of
the Marchb, 2010 settlement opportunity letter in support of theirHfaith claim.
This conclusion holds true whether we applydbenovostandard of review
advocated by Kropilak and Collins or the abo$eliscretion standard asserted by
21st Century.

V.

For the foregoing reasons, we affithe judgment of the Distric€ourtin

favor of 21st Century

AFFIRMED.
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