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The Founders of our country had great faith in the jury syst€eeU.S.
Const. amend. VII.So did the Congress that enacted the Stored Communications
Act, 18 U.S.C. § 2701-2712(the “SCA” or “Act”), choosingto leave the award of
damages under the Act’s civil provisions almost entirely to the jury.

In this SCA case, the jury concluded that DefendAppelleeCross
Appellant Terri Burkett violated thé&ct when, in accordance with her lawiger
advice, she viewedher exhusband PlaintifAppellantCrossAppellee Fanklin
Burketts emails in an effort to prove to the divorce court that Frahkiias lying
about and hiding assetsBut, under the circumstancethe jury decided noto
award Fraklin any damages at altneitheractualnor punitive damages

Dissatisfied with the jury’s verdict, Franklin appealed to the district judge
award him hundreds of thousands of dollars in statutory damages. The distr
judge declired, awarded a mommodest amount, and refused to award Franklin
attorney’s fees.

Now Franklin asks us to give him punitive damages, increasawasd of
statutory damages to at least $450,000, and award him attorney'8tedbe jury
andCongress have spoken. An@ Wwase no authority to awardctual orpunitive
damages when the jury has rejected the entry of such an award. Northender

SCA, do we (or the district court) have authority to award statutoragi@snn the

! To avoid confusion and for ease of reference, this opinion refers to the Burketts by their
first names.
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absence of actual damagdsor these reasongje affirm the determination of the
district court not to award punitive damages, and we vacate the district court’s
judgment to the extent that the court awarded statutory damages in the absence of
actual damages. Finally, wiexd no abuse of discretion ithe district court’s
denial of attorney’s fees, so we affirm that ruling.
I
A.
Franklin and TerrBurkett were married on January 21, 199%e Burketts
had their share of turmoil during their marriagéhough they were able tstay
together for asong as they did with the assistance of counselidgcording to
Terri, a part ofthe counseling, the Burketts’ counselor recommended that the
couple share everythingncluding passwords to email accounts in an effort to
make their marriage an “open bob So Franklin gave Terri hipassword to his
Vista web mail accourdnd authorized her to access it
Time passed, ana fewyears later, after discovering that Franklin allegedly
had an extramarital affair, Terri filed fodivorce on February 17, 2010The
divorce proceedings were extremely contentious, lasting over three yedrs, wit
great animosity between the Burketss Franklin explained in his own word$,
will stay the course, fight for every penny | can get at all costs.” Franklin

threatened to leave his wife “penniless” even though the coupléhreethildren
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together? including one with special needsle also promised to “accuse [Terri] of
doing all kinds of stuff andto do] anything [Franklin could] do to make [Terri]
uncomfortable.”

B.

During the divorce proceedings, the valuationVidgta became a primary
iIssue. Previously,ni 2007, the Burketts had established Vistaelemarketing
company. Franklin was the managing member of Vigka for Terri, while she
described herself an owner of Vista, she was not a managing member, director,
or employee othe company Nevertheless, Terassisted in the formation of Vista
by helping tofind a location for the businessontributing tofurnishingthe office
space, and writingcripts for the telemarketers to use dutigines<alls.

In late September of 201Eranklinfiled a financial affidavit in which he
asserted that Vista was likely going to close due to a cowtidognturn in its
sales and losseand invoked this alleged circumstara® a reason to reduce his
support obligations In response, thdivorce court held a hearing on October 4,
2011, during whichrranklin testified that Vista had closed. This testim@ame
as a complete surprise T@rri and her divorce attorney, Joseph Park, because they

both claimed to know of Vista’s ongoing business success.

% Terri has a child from a prior relationship, so the Burketts had four children total

4
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Terri suspected that her estranged husband was lying about the financial
status of Vista and sought to obtain information to prove that Vista was a thriving
business. She recalled the Vista web mail account and decided to begsiragc
her husband’'¥ista email accountfrank@vistamktg.net According to Terri, she
hadhadthe password since 200#hen the business first openeshd hadccessed
the email previously during their marriage.

Terri began regularly accessing the Vista web mail account to mead
husband’'s emailsrom October 2011 until May 2012.As Terri explained her
practice in reviewing the emailshe “may have” looked at emails before Franklin
opened them, “but most of the time” she did neadthem until after he had
opened thenfirst.

After viewing the emails, Terri concluded that Franklin had thaeg about
Vista’s financial health.As Terri describedhe emails theyshowed that Franklin
had signed new contracts, and tleyden@d discussions betweefranklin and
his brotheraboutswitching salaries, taking business offshore, and opening new
offices.

Terri informed her divorce attorney, Park, that she had been accessing her
husband’s work emailshrough Franklin’s email passwordWhen Park asked
Terri for how long she had had access to the ema&#sti responded, “Since

2007." Aftera discussionParkadvisedTerri that she couldlegally continue to
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access the email account as long as she did not read any communications between
Franklin and his divorce attorney. Park alsstructed Territo print all relevant
emails and place them in a notebook organized by subject and date.

Terri followed Park’s instructionaind latergavethe emails to Park, who
then providedhem to an expetb valuethe marital assetincluding asessing the
financial health of Vista. Contrary to Franklin’s contentions that Vista was
virtually worthless, Terri’expert in the divorce proceedsgalued the business at
approximately $3 millionafter reviewing the emaibnd other materials

During Terri’'s May 8, 2012, deposition, Pagrovided Franklin’s counsel
with a binder containing copies of all of the Vista emails thatnklin had
accessed.

Following the production of the emailsranklin’sdivorce lawyer sought for
Terri to produce lte computer on which she had accedseaklin’semails. Terri
was unable to produce the hard drsiace her stepfather Robert Fischexd
disposed ofit. Shehad asked hestepfather to takéer personal computer to a
computer business to have it “oheal” on the day of her May 10, 2012, deposition.
Id. Fischer took the computer to Safety Harbor Computers to obtain a new hard
drive, and hedisposed of the old hard drive by throwing it out in a dumpdr.
backup copy existedld. Terri stated thashe neither instructed nor intendied

her stepfather to dispose of the old hard drive. Rather, she soughtain’ ‘itle
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computer ofcertainmaterials that her husband had placed on it so that her children
would be able to use the comput&hefurther indicated that she thoughit the
old hard drive had been “backed up.”
C.

On June 28, 203, the divorce court entered iadl judgment of dissolution
of marriage. In its judgment, the divorce court found that both Buskettned
Vista. Thedivorcecourt valued the business at $2,850,000, and, in its distribution
of the marital assets, it awardidxd couple’'s/'5% interest in Vista teranklin

Elsewhere in the Judgment, the divorce cooted that it hagxaminedhe
emails and text messageBased on its review and the evidence adduced at trial
the divorce courtoncluded that Franklin had “[llied and misled the [divorce court]
by testifying that [Vista] had ‘closed’ even though there was evidence that it
continued to operate” and that Fkbn had “swor[n] that his income had
significantly decreased when in fact there was written evidence that his income
remained the same throughout the applicable time peridé divorce court
furtherfound thatduring thetime when he claimed Vistavould be closing and his
income was diminishng, Franklin wasactually shopping for homes valued
between $800,000 and $975,000; traveling extensively, includiddonaco and
the French Rivieraand seeking to buy an engagement ring valued at more than

$100,000 for his girlfriend.In addition, the divorce court determined that Franklin
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had “[m]anipulated witness testimony during his brother, Tom Burkett's,
deposition by text messaging him the desired answers from another room” and had
engaged in other deceitful behavior during the course of the divorce proceedings.
Finally, the divorce court found that Franklin had “[clJonspired to secrete and
dissipate assets by moving them to offshore accodnts.”

Franklin appealed the Judgment of the divorce coamdFlorida’'s Second
District Court of Appealateraffirmed.

D.

About amonth afteithe divorce court entered its&l judgmenton July 23,
2012 Vista suedrerri, alleging that she violated the Stored Communications Act,
18 U.S.C. 8 27012712 when sheaccessed Vista’'s welmail accountand
Franklin’s Vistaemail account during the divorce proceedifigs.

The case proceeded to a thossy jury trial. Prior to trial, howeveferri

filed a motionin limine seeking to prevent Vista from introducing at trial testimony

% During the divorce proceedings, Franklin argued that he etedcaremail that he sent
referring to these plans, in an effort to determine whether Terri vadsngethe email account.
The divorce court concluded, however, that “[t]he fabricated email story wdsdefutrial by
[Franklin’s] own testimony that hiead no idea [Terri] had access to the email account until two
days after the ‘fabricated’ email had been posted.” The divorce court fuitdebthe following
email as evidence that Franklin was using his brother’s business, Burkett Ma@sagement
(“BAM”), to mislead the divorce court about his income: “We need to discuss how weowrant
set up the new programs, hire vista as a labor shop to cover expenses whergeB#id
management fee . . . [.] It is just [a] better way cuz vista has exposure antbwasp other
stuff clean . . . [.] Plus. . [Terri]can’t do a damn thing about it.” [sic].

% Initially, Vista also named Park as a defendant. It claimed that Parlohagied with
Terri to violate the SCA. The district court dismissed ¢dbant against Park, finding that the
SCA did not include any language evidencing an intent to cover secondary liabitty as
conspiracy claims. Vista does not appeal this ruling.

8



Case: 14-14068 Date Filed: 02/04/2016  Page: 9 of 58

or exhibits on the issues for which its Rule 30(h)f@d. R. Civ. P.corporate
representative was unable to provide testimofgrri contended that, during his
Rule 30(b)(6) depositionFranklin as the corporate representative of Vistas
unable to provide information regarding the operation of Vista’'s maib account

or its account information. According Te@rri, Franklinwas also unable to provide
testimony orother issues regarding Vista’'s procedures with respect to itsnadb
acount. Based on these circumstancé®rri sought for the court to preclude
Vista from supplementing this deficient testimony at trial. The district court,
however, summarilgenied the motion.

Vista also filed a pretrial motion, seeking to exclude evidence based on the
divorce proceedings. More specifically, Vistakedthe district court to enter an
order precludingTerri from entering into evidence thénal judgment from the
divorce proceedigs or from testifying to the fact that the divorce court fotiedi
to be an owner of Vista.Terri opposed the motignrcontending that théinal
judgment demonstrated that Terri was authorized to access its effaglistrict
court granted Vista’'s ntimn to exclude the divorce judgment

E.

The trial began on June 23, 2014. Vista elicited testimony seeking to

establish thaTerri was not an owner of Vistavhile Terri testifiedto the opposite

effect Over Terri's objection, Vista also offedethe testimony of its former
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informationtechnologydirectors, William Somma and Jeff Gjoen. The two men
testified regarding how Vista’'s email account was seinghow it functioned.

During his testimony, Gjoen explained that CrystalTeels the online host
for Vista’s email account. According to Gjodfranklin’s Vistaemails went to
CrystalTech, which held the emails until the Outlook program on Franklin’'s
computer requested the emails that had not previously been received. Andhat ti
Outlook would “read out” to CrystalTech to get FranklinBamails. CrystalTech
then sentany emaik not previously transmittetb Franklin’s computer. Gjoen
further noted thatCrystalTech stored the emails online as a backup in case
Franklin’s compuer crashed. So, if Franklin accidentally deleted an email, that
email would not be deleted from CrystalTech’s online storageechnical terms,
Gjoen and Somma testified that the Vista email system was a POP3 account
(which leaves the data on the seraad sends a copy to Outlook) that maintains a
copy for backup.

At the close of Vista's casé.erri moved for judgment as a matter of law
pursuant to Rule 50(a), Fed. R. Civ. P. In support of her maoiemi argued that
the accessecemails were notn “electronic storage” and that Vista could not
recover statutory damages because it failed to demonstrate that it hadisarffere

actual damages. The district court reserved ruling and allowed the case to proceed.

10
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Following deliberations, the jury found th&erri had violated the SCA
when she accessed her husband’'s emalisfurther concludedthat Terri had
committed 450 violations of the SCABut the jury determined that Vista had
sustainecho actual damages as a resulfl@fri’'s actions. Andalthoughthe jury
found thatTerri’s conduct was “willful, wanton, or malicious for the purposes of
assessing punitive damages,” atvardedno punitive damages to Vista.ln
summary, Vista recovered nothing.

A few weeks after the jury returned its verdiat, Franklin’s urgingthe
district court conducted a hearing to determine whether it would award statutory
damages to Vista. Vista argued that it was entitled to $450r0G@atutory
damages-$1,000for each vwolation of the SCA In contrastTerri coneended that
the district court should not award any statutory damages to Vista because the jury
found that it had not suffered any actual damages. Ultimately, the distiitt in
an exercise of discretion, awarded Vista $50,000 in statutory damagesso It
declined to award Vista punitive damages or attorney’s fees, explaining that the
case was ‘“really between Franklin, a fmarty, and Terri. And it [was] being
driven by emotions and, perhaps, personal vendetta.”

In the same order, the district court deniedri’'s Rule 50(b), Fed. R. Civ.

P., motion for judgment as a matter of law. In denying the Ru(b)3Qotion, the

district court concluded that Vista's email system fell within the SCA'’s definition

11
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of “electronic communication service.” It ther determind thatthe emailsthat
Terri viewedwere maintainedwithin “electronic storagé as the SCA defines the
term. The district court also rejectelerri’'s argument that Vista was required to
prove actual damages in order to recover statutoradem

Vista timely appealed the district court’'s order awarding damadesri
thentimely filed her crossappeal. Between Franklin’'s appeal and Terri’'s cross
appeal, this case raises issues relating to the following mattety: the
interpretationand application of the SCA2] jury instructions; and (3) evidentiary
rulings.

.

We begin with thefive issuesthat the appeals raiseelated to the
interpretation and application of the SCA: (1) whether Terri accessed a facility
through which an ektronic communication service was providaad thereby
obtained access to an electronic communication while it was in “electronic
storage”; (2 whetherstatutory damages may be awarded under the SCA, in the
absence of actualamages, and, if so, how mudB) whether the district court’s
instructions to the jury regarding Vista’'s SCA claim and damages were erroneous;
(4) whether Vista was entitled to punitive damages, despite the jury’s verdict
declining to award such damages; andwhgther the districtourt erred innot

awardng Vista punitive damages and attorney’s fees.

12
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Many of theseissues raise questierof statutory interpretation. The
interpretation of a statute, in turn, presents a question of law, subjéetriovo
review. Rine v. Imagitas,nc. 590 F.3d 1215, 1222 (11th Cir. 2009).

In reviewing the facts to which we apply the law, we consider all of the
evidence in the record, drawing all reasonable inferences in tdvBranklin,
since Terri raisedmost of these issues in a Rule 50 motiorbee Reeves v.
Sanderson Plumbing Prods., IndG30 US. 133, 150, 120 S. Ct. 2097, 121
(2000). We neither make credibility determinations nor weigh the evidddce.
Finally, we “disregard all evidence favorable toefii] that the jury [was] not
required to believe.ld. at 151, 120 S. Ct. at 2010.

A.

Vista relied on 18 5.C. § 2701(4)) to establishTerri’s liability. As
relevant here,hiat provision makes liable anyone whmtentionally accesses
without authorization a facility through which an electronic communication service
Is provided; . . .and thereby obtains . . . access to a wire or electronic
communication while it is in electronic storage in such system”. 18.U.S.C. §
2701(a)(1).

Terri asserts that when she reviewed Franklin’s emails, she did not use a
facility through which an electronic communication service (“ECS”) was proyided

and she did not access electronic communications that were in “elestianaige”

13
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at the time of access.To understand Terri's argument, knowledge of some
statutory definitions is necessaryElectronic communication service” is defined
as “any service which provides to users thereof the ability to send or receive wire
or electronic communications.” 18 U.S.C. § 2510(15). AdHerterm “electronic
storag¢’ it is defined a follows:
(A) any temporary, intermediate storage of a wire or
electronic communication incidental to the
electronic transmission thereof; and
(B) any storage of such communication by an
electronic communication service for purposes of
backup protection of such communication.
18 U.S.C. § 2510(17).Finally, the term “remote computing servicéRCS”)
means “the provision to the public of computer storage or processing services by
means of an electronic communications system.” 18 U.S.C. § 2711(2).

Based on the statutory definition of “electronic storage,” Terri argues that §
2701(a)’s requirement that information be accessed while it iselectronic
storagé with an ECS means th#te provision protectesmailsonly while they are
still pending delivery to the addresseer, in other words, before the emails have
been opened In support of this contention, Terrvokes the definition of
“electronic sbrage” under 8 2710(17) She asserts thatby its terms,§
2510(17)(A)applies to only those email transmissions still pending delivzerg §

2510(17)(B)covers information stored famly the purposes of providing backup

protection for the delivery of pending email. As a result, Terri reasons, once the

14
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email has been delivateand openedhe continued storage of it ceases to serve the
purpose of backing up the email transmission until delivery has been completed.
Instead, Terri urges, the service provider begins to operate as an §Qfly
storing the alreadglelivered emails until they are deletedAnd, Terri asserts,
information stored oan RCSis not protected by § 2701(a). Finally, Terri argues
that since the emails she read had already beenedby Franklin they were not

in “electronic storagebut rather were in an unprotected RCS.

Much debate surroundthe issues that Terri raisesSee, e.g.Theofel v.
FareyJones 341 F.3d 978 (9th Cir. 2003s amended by59 F.3d 1066 (9th Cir.
2004); In re DoubleClick Inc. Privacy Litig 154 F. Supp. 2d 497, 51P
(S.D.N.Y. 2001)Cheng v. Romad\No. 1:1000#DJC, 2013 WL 6814691, *3 (D.

Mass. Dec. 20, 2013Rure Power Boot Camp v. Warrior Fitness Boot Cab/

F. Supp. 2d 548, 5556 (S.D.N.Y. 2008); Office of Legal Education, Executive
Office for U.S. Attorneys, Searching and Seizing Computers and Obtaining Elec.
Evidence in Criminal Investigations, at 124; Orin Keir,User's Guide to the
Stored Commc’néct, and a Legislator's Guide to Amending72 Geo. Wash. L.
Rev. 1208(2004). But we need not wade into the discussion because Terri’s trial
testimony moots her argument.

During trial, Terri conceded that, at least some of the time, she reviewed

FranKin’s emails before he opened theifihe parties do not appear to dispthiat

15
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emails that had not been opendwy Franklin were maintainedn “electronic
storage’y aservice operating as #CS We agree.

The language of the statutory definitions of “electronic communication
service” and “electronic storage” dictates this resdee United States v. Steele
147 F.3d 1316, 1318 (11th Cir. 1998) (en banc) (citation and quotation marks
omitted) (“In construing a statute we must begin, and often should end as well with
the language of the statute itself.”On this record, CrystalTecatpalified as an
ECS because it was a service that provided Vista’'s employees with the ability to
send and receive electronic communications, including emafleel8 U.S.C. §
2510(15). Likewise, before the emails that Franklin’s Vista account received were
opened, these electronic communications were electronic starage with
CrystalTechfor the purposes of providing backup protection of Franklin’'s emails,
at least until such time &anklinreceivedand opened them on his comput&ee
18 U.S.C. § 2510(17)(B). As a result, the emails that Terri accdsskede
Franklin did were subjedb the protections of 18 U.S.C. § 2701(a) at the time that
she reviewed them.

And, for the reasons we discuss in Section 11.B, it makes no differenke to t

judgment in this particular case whether Terri violated the SCA once or 450 times.

®> We note that classification of service providers under the SCA’s definitionadiepa
how they are operating in a given context. In other words, a single servicggpnodgy act as
an ECS at times and an RCS at other times.

16
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Consequentlythe fact that Terri accessed at least one protected email moots the

issue Terri raises about whether the emails were maintained by an ECS in

electronic storage when she read them after Franklin had already opened them.

B.

Next, both Franklin and Terri cli@nge the district court’s interpretation of

the damages provision applicable to violations of § 2701(a). Section 2707 governs

civil actionsbrought under the SCAndsets forth availableelief for violations of

§ 2701(a). It provides, in relevant part

(@)

(b)

(©)

Cause of action.—Except as provided in section
2703(e), any provider of electronic communication
service, subscriber, or other person aggrieved by
any violation of this chapter in which the conduct
constituting the violation is engaged in with a
knowing or intentional state of mind may, in a civil
action, recover from the person or entity . . . which
engaged in that violation such relief as may be
appropriate.
Relief.—In a civil action under this section,
appropriate relief includes
(1) such praminary and otherequitable or
declaratory relief as may be appropriate:
(2) damages under subsection (c); and
(3) a reasonable attorney’'s fee and other
litigation costs reasonably incurred.
Damages.—The court may assess as damages in a
civil action under this section the sum of the actual
damages suffered by the plaintiff and any profits
made by the violator as a result of the violation,
but in no case shall a person entitled to recover
receive less than the sum of $1,000. If the
violation is willful or intentional, the court may
assess punitive damages. In the case of a

17
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successful action to enforce liability under this
section, the court may assess the costs of the
action, together with reasonable attorney fees
determined by the court.

18U.S.C. § 2707.

Franklin argues that 8 2707(c) required the district court to award him
$1,000 in statutory damages for each of the 450 violations that the jury-faund
$450,000 Terri, on the other handsserts thathat the statuteprecluded the
distict court from awarding Franklin any money in statutory damages because the
jury returned a verdict reflecting that Franklmcurred no actual damages as a
result of the 450 violationsand statutory damages may be awarded only upon a
finding of actual dmages For its part, the district court rejected both
constructions and concluded that § 2&0thorized the district court to exercise its
discretion to award statutory damages in an amount that the district court deemed
appropriate—-$50,000 We agree wvih Terri.

Several canons of statutory construction guide us in our analysis. Of course,
we once agaibegin our statutory interpretation with the language oftamitewe
are construing. See Steelel47 F.3d at 1318.In evaluating the language, we

assume that Congress employed the common and ordinary meaning of thaterm

the statute, and we give full effect to each of the provisithsted States v. DBB,

18



Case: 14-14068 Date Filed: 02/04/2016  Page: 19 of 58

Inc., 180 F.3d 1277, 1281 (11th Cir. 1999). We must consider any specific terms
and the particular provision at issue in light of the entire statutory cortkext.
1.

Our determination of whether a litigant must prove actual damages
receive statutory damagésiges on the meaning of the phrageefson entitledo
recover,” which appears in the first sentence of 8 2707{®tably, n Doe v.
Chag 540 U.S. 614, 124 S. Ct. 12Q2004),the Supreme Courtonstruedthe
materially indistinguishable phraspérsonentitled to recoveryunderthe Privacy
Act, 5 U.S.C. § 552ato require a finding of actual damages before statutory
damages may be awardedAlthough the Court accounted in its analysis for
general tort law and the legislative history of the Privacy #wt, Court relied
heavly on the languagand gammatical structuref the statuteas well aghe
concern forendowingevely word of thestatute with meaning.

The Privacy Act provision at issueDoewas 5 U.S.C. 8§ 552a(g)(4):

In any suit brought under the provisions of subsection
(9)(1)(C) or (D) of this section in which the court
determines that the agency acted in a manner which was
intentional or willful, the United States shall be liable to
the individual in an amount equal to the sum-of
(@) actual damages sustained by the individual as a

result of the refusal or failure, but in no case

shall a person entitled to recovery receive less

than the sum of $1,000; and

(b) the costs of the action together with reasonable
attorney fees as determined by the court.

19
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(emphasis added). The Supreme Court made three observations about the
language of the Privacy Act’'s damages provision that are directly applioaile i
analysis of the language of the SCA.

First, the Supreme Counipined thatthe “simplest reading” of the phrase
“person entitled to recovgt in 8 552a(g)(4)(a)looks back to the immediately
preceding provisiorior recovering actual damagésvhich appears earlier in the
same sentenceSee Dog540 U.S. 614, 620, 124 S. Ct. 1204, 1208 (20039.
under “a straightforward textual analysis” thfe damages provision at issue in
Doe, “[w]hen the statute gets to the point of guaranteeing the $1,000 mifimum
8§ 552a(g)(4)]it . . . has provided expressly for liability to . . . victims for ‘actual
damages sustained.Td.

The SCA damages preion includes exactly the same phraséut in no
case shall a person entitled to recovery receive less than the sum of-$1a800
the Privacy Act damages provision. And just as with the Privacy Act damages
provision (which specifies the kind of damaged&awarded upon a finding of
intentional or willful action), the “but in no case . . .” clause in § 2707(c) of the
SCA’s damages provision immediately follows a statement of the specific types of
damages available upanknowing or intentional violation fothe statute. As a
result, “a straightforward textual analysif)be 540 U.S. at 620, 124 S. Ct. at

1208, demands the conclusion that the phrase “person entitled to recover” in 8

20
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2707(c) includes only those persons who have proved actual damagesisuffere
profits received by the defendant through violation of the SCA.

Second, the Supreme Court noted that its interpretation of the PAc#sy
damages provision accounted fbe phrase “entitled to recoverywhich appears
in 8 552a(g)(4)(a) but a corstruction of the damages provision to allow for
statutory damages without actual damages would necessarily ignore the phrase
“entitled to recovery Id. at 623, 124 S. Ct. at 1210As the Supreme Court
explained, if Congress had intended for any person who proved a Privacy Act
violation to recover statutory damages without respect to whether that person had
received any other type of damages relief, it could have omitted the phrase
“entitled to recovery” angrovided simply for “actual damages sustained by the
individual as a result of the refusal or failure, but in no case shall a pereverec
less than the sum of $1,000ld. Since Congresshose not tavrite the statute that
way, courtsshould give meaning to the words “entitled to recovédrgtaus that
may be done reasonabl$ee id.

As with the Privacy Act’'s damages provision, construing the SCA damages
provision to allow for statutory damages upon a finding of violation without a
corresponding finding of specified damages would render the phrase “person
entitled to recover” meaningless. Had Congress intended to allow for recovery of

statutory damages under 8 2707(c) in the absence of proof of specified gaimage
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could havedeleted the phrase “entitled to recover,” just as it could have in the
Privacy Act's damages provision.

Third, in Doe, the Supreme Court found thdhe location ofCongress’s
placement ofthe “entitled to recovery” language 8 552a(g)(4)(A)provided
further indication of congressional intent that the phrase “person entitled to
recovery” referto only a person who proves actual damages, not to a person who
simply demonstrates a violation of the statubme, 540 U.S. at 62@1, 124 S. Ct.
at120809. As the Supreme Court explained, if a willful and intentional violation
of the Privacy Act were, in and of itself, enough to entitle a person to recovery of
statutory damages,“Congress could have conditioned the entire subsection
(9)(4)(A) as aplying only to ‘a person entitled to recovéty.ld. at 621 n.2; 124
S. Ct. at 1209 n.2. In other words, Congress could have wastibeection
(9)(4)(A) to say, For a person entitled to recovery, actual damages sustained by
the individual as a result dfie refusal or failure, but in no case less than the sum
of $1,000" But Congress did not do that. Instead, Congress deployed the
“entitled to recovery” modifier “only after referring to an individual’'stual
damages, indicating that ‘actual damages’ a further touchstone of the
entitlement” to statutory damagelsl.

Relatedly the Supreme Court observed thae tPrivacy Acs damages

provision “does not speak of liabilitffor statutory damagesjand consequent
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entittement to recovery) in a freestanding, unqualified way, but in a limited way,
by reference to enumerated damagekl’ at 62021, 124 S. € at 120809. In
other words, as the Privacy Act uses the term “liability,” it necessanks li
liability for statutorydamagesvith proof of actual damagesNotably, tie Privacy
Act’s damages provisioseparatelytinks the meaning ofltab[ility]” for a willful

or intentional violatiorto “the costs of the action together with reasonable atorn
fees as determined by the court.” 18 U.S.C. § 552a(g)(4)(B).

The SCA, like the Privacy Act, does not equate a defendant’s freestanding,
unqualified liability in general with a plaintiff's “entitle[ment] to recover” statyto
damages. Instead, as iretRrivacy Act, Congress placed the “entitled to recover”
limitation in the first sentence of 8§ 2707(c) after its reference to actuagdsor
a violator’s profits, indicating that actual damages or profits are further touchstones
of a plaintiff's entitlenent to statutory damageslso like the Privacy Actthe
SCA (and8§ 2707(c) in particularprovides for the availability of othdypes of
relief, including the followingin separate sentences that are not modified by the

phrase “entitled to recover”. “In the case @uacessful action to enforce liability

under this section, the court may assess the costs of the action, together with
reasonable attorney fees determined by the court.” 18 U.S.C. § 2{@W()asis
added) So ike the Privacy Act, the SCA contemplates liability for attorney’s fees,

even in the absence of actual damages, because the sentence providing for
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attorney’s fees speaks in terms of liability &itorney’s feesvithout reference to
“entitle[ment] to recover” actual damages.

Pu simply, to give effect to all of the language812707(c), we understand
the phrase “entitled to recover” tefer tosomething different than “liability” as
the terms are employed in the SCAdad Congress intended for “entitled to
recover’to mean thesame thing as proof of genetalbility for a violation ofthe
SCA, there would have been no reasomdethese separate phrasasthe same
subsection of the SCA’s damages provision.

2.

Besides the statutory language, we find tdlationship of theSCA tothe
Wiretap Act to bear on the framework of our textuallgsia The SCA was
enacted as Title Il of the Electronic Communications Privacy Act of 1986
(“ECPA”), legislation that also included amendments to the Wiretap 28
U.S.C. § 2510et seq and created the Pen Register and Trap and Trace Devices
statute, 18 U.S.C. 8§88 31:31126.

Through the ECPA, Congress endeavored to modernize the Wiretap Act and
to provide protection for forms of communication that did gemnerallyexist in
1968, wherthe Wiretap Act was originally enacted. H.R. Rep. Ne699, at 17
(1986). As the House Committee on the Judiciary explained, the Wiretap Act

originally protected “telephone conversations and -tadace oral
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communications [] against electronic earepping” and “limited the concept of
interception to the ‘aural acquisition’ of the contents of a communicatitsh.”It
made no effort to protect against the “interception of text, digital or machine
communication.” Id. Among other purpose§ongressntended for the ECPA to

fill this gap. Id.

Because the SCA and the amended Wiretap Act were both a part of the
ECPA, meaning that they were enacted togediner they were designed to work
togethey the damages provision of the amended Wiretap Act pesviaklpful
insight into the meaning of the damages provision of the S&Aamended by the
1986 legislation, the Wiretap Act’'s damages provision stated, in relevant part,

(@ In General.—Any person whose wire, oral, or
electronic communication is intercepted, disclosed,
or willfully used in violation of this chapter may in
a civil action recover from the person or entity
which engaged in that violation such relief as may
be appropriate.

(b) Relief.—In an action under this section,
appropriate relieincludes—

(1) such preliminary and other equitable or
declaratory relief as may be appropriate;

(2) damages under subsection (c) and punitive
damages in appropriate cases; and

(3) a reasonable attorney’'s fee and other
litigation costs reasonably incude

(c) Computation of Damages—The court may
assess as damages in an action under this section
whichever is the greater-ef
(1) the sum of the actual damages suffered by

the plaintiff and any profits made by the
violator as a result of the violation; or
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(2) statutory damages of whichever is the
greater of $100 a day for eadtay of
violation or$10,000.

18 U.S.C. § 2520 (1986).

Comparison of the SCA and Wiretap Act damages provisions enacted in the
same piece of legislation reveals that the general structure of both statutes is the
same. We find this fact to be of particular significance, since Congress essentially
scrapped the prior damages provision of the WiretapaAdtstarted ovewrhen it
amended the Wiretap Act in 1986. As a result, it is cthat thedisparities
between thecontemporaneously enactel®86 version of the Wiretap Act's
damages provision and the SCA’'s damagesvision are distinctions with
meaningfuldifferences.

Beginning with the similarities in structure between the two provisions, i
both damages sectionsubsection (agstablishes a victim’s right to recover “such
relief as may be appropriate,” a term that is defined by subsectiosibsection
(b) of each statutan turn,articulates the general categories of “appiaprielief’
that may be awarded. Notably, the categories set forfulisection (b) othe
SCA line upclosely with those identified irsubsection (b) othe Wiretap Act.

Finally, subsection (c) of each statute elaborates on the meaning of “dammges” a

set forth in subsection (b) of each statute.

26



Case: 14-14068 Date Filed: 02/04/2016  Page: 27 of 58

But this is where the statutes divergg4alnd that [makes] all the
difference.® Subsection (c) of the Wiretap Act’s damages provisiathorizes the
court to assess as damages “the greater of” actual damages and profits made by the
violator from violationor statutory damaged48 U.S.C. 8520(c). Subsection (c)
of the SCA’s damages provision, on the other harfigrs the district codrno
choice. Rather it allows the district court to award only “actual damages suffered
by the plaintiff and any profits made by the violator as a result of the vialation
The part of the provision authorizing statutory damages does not present the
district court with anexpressoptionto award statutory damages instead of actual
damages and profits; it merely modifies the measure of “actual damages suffered”
and “profits made by the violatotly providing a floor for when any awafdr
those damagas entered

If, as Franklin argues, Congress intended for the SCA to allow a party to
choose between actual damages and statutory danthgesyntemporaneously
enacted amendments to Maretap Actcertainlydemonstratéhat Congresknew
how to say so But Congress did not do thatThe wording of the damages
provisions of the Wiretap Act and the SG&not the same, andie must give
effect tothe difference between tha, particularly since they were enacted as part

of the same legislation

® Robert Frost, “The Road Not Taken.”
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Nor is it surprising that in 1986, when the ECPA was enacted, Congress
chose to create different remedies for the Wiretap Act and the SCA. Unld&e wir
communications, which had been in mainstream use for manyamrghich had
an establishedole in our societyin 1986, enail use was neither widespread nor
even wellknown in the general communiat the time that Congress enacted the
SCA.” Congress could not have foreseen email’s future ubiquity, so it made sense
for Congress to have proceeded with caution imaiging awards of statutory
damages in the infancy of the technology, before society had a full picture of the
way mainstream use of email would work in practidadeed, so new was the
technology that the House Repb#dd to explain what email was, which it did in a

descrption thatsometodaymayfind quaint®

”In fact, the iconic movi&ou’ve Got Maiwas not even rehsed until 1998. The movie,
which stars Tom Hanks and Meg Ryan, took its name from the alert that AORik yrstem
offered to its subscribers. AOL, in turn, did not even begin to offer commercial eanades
until 1989—three years after Congress eteal the SCA, and ather four years passed before
AOL launched its famous marketing campaign where it mailed compact diskingllimveasier
access to AOL’s email service and, according to AOL, making the compahgpusehold
name.” Seehttp://corp.aol.com/2010/05/24/youget-25-yearsaolcelebrate25th-anniversary-
with-bi/ (last visited Dec. 7, 2015).

8 That description reads,

One d the most popular new computer services is electronic mail,
a service which combines features of the telephone and regular
first class mail. Electronic mail can include telex, teletext,
facsimile, voice mail and mixed systems that electronically
transmitand store messages. Manynail users have found it a
useful substitute for telephone calls, while others utilize it instead
of the government post service.

H.R. Rep. 99-647, at 22.
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In addition, the SCA’s damages provision mustibderstood in comparison
to Congress’s overall treatment of Waretap Actversus the SCA TheWiretap
Act concerns itself with the interception of réimhe communications, whereas the
SCA addresses stored communications. The legislative history of the 1986
amendments suggegtend we agreehat theFourth Amendment demands that the
government demonstrate probable cause both to interceftinneatire, oral, and
electronic communicationsand to reviewthe content ofstored electronic
communications See e.g, id. at 22 (“It appears likely, however, that the courts
would find that the parties to armeail transmission have a ‘reasonable expectation
of privacy’ and that a warrant of some kind is requiredUpited States v.
Warshak 631 F.3d 266, 288 (6th Cir. 201(holding that “a subscriber enjoys a
reasonable expectation of privacy in the contents of emails ‘that ard wstibine or
sent or received through, a commercial ISB8e also United States v. Dgvig§5
F.3d 498, 5289 (11th Cir. 2015) (Rosenbaum, J., concurrimpting that“our
expectation of privacy in our personal communications has not changed from what
it was when we only wrote letters to what it is now that we . . . happen to use email
to personally communicate.”)

Despite the equal protectidhat the Constitution gives to the two types of
communications,Congress has chosen to subjéloe government'sreattime

interceptions of wirg oral, and electronic communications to more stringent
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requirements thamhe Fourth Amendment requires and thamas imposed on

governmentreview of the content ofstored electroniccommunications. For

example,while the Wiretap Act limits the availability of wiretaps government

investigations involving a specified list of crimegel8 U.S.C. § 2516(1), the

SCA contains no similar limitation.

In addition,to obtain a wiretap order, the government must show not only

probable cause of a criminal violation and probable cause that evidence of that

violation will be found in the communications to be interceptalll that the

Fourth Amendment itself require$t mustalsoprovideall of the following:

(€)

©

(f)

a full and complete statement as to whether or not
other investigative procedures have been tried and
failed or why they reasonably appear to be unlikely
to succeed if tried or to be too dangerous;

a full and complete statement of the facts
concerning all previous applications known to the
individual authorizing and making the application,
made to any judge for authorization to intercept, or
for approval of, wire, oral, or electronic
communications involving any of the same
persons, facilities or places specified in the
application, and the action taken by the judge on
each such application; and

where the application is for the extension of an
order, astatement setting forth the results thus far
obtained from the interception, or a reasonable
explanation of the failure to obtain such results.
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18 U.S.C. § 2518(1).The judge considering the wiretap application nadso
“require the applicant to furnisdditional testimony or documentary evidence in
support of the application28 U.S.C. § 2518(2).

But with respect toreview of the content ofstored electronic
communications, the SCA imposes no requirements on the government beyond
obtaining a warrant, which the Fourth Amendment alregelgerally requires,
anyway’ Seel8 U.S.C. § 270@), (b). In other words, Congress haeatedan
extra layer of security against the government’'s-tiea interception of wirgoral,
and electronic communications that it has not decided to impose on the
government's review ahe content of stored electronic communicatiths.

In light of this fact, it would benconsistent, to say the leadt,Congress
treated civil violations of t8 SCA more severely than civil violations of the
Wiretap Act. But Franklin’s proposed construction of the S@RAat it provides
for $1,000 in statutory damages for each violatiawould do just that' In the

pending case, for examplEranklin’s proposednitterpretation of the SCA would

° In fact, depending on the age of the stored communications and other circumstences
SCA purports to authorize inspection of content without a warrant in some circumst&esees
18 U.S.C. 8§ 2703(b). We do not have occasion to opine here on theutmmstiity of this
particularprovision.

19 The SCA'’s treatment of the content of stored electronic communications has not
materially changed since the statute was enacted in 138#ub. L. 99-508 at § 2703(a), (b).

' We acknowledge that a constructioh§ 2707(c) to provide for an award of a total of
$1,000 in statutory damages per civil actioot per violation) even in the absence of actual
damages, would nauffer from this same defect, sint® minimum award of statutory damages
under the Wiretap Act is $10,000Nevertheless, that interpretation of the statute is problematic
for the other reasons we have discussed in this opinion.
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result in an award of $450,000 ($1,000 per viola#otb0 violations) Under the
Wiretap Act,though,the award would heat most,$24,400—or roughly twenty
times less than under the SSAor the same 450 violationaseven ifthe violations
occurred separately aevery day of the period in questio$100 per day X44

days (244 days in the months October 2011 through May R&1Zhat just cart’

be right. Section 2707(c) does not provide for a statutory award of $1,000 per
violation, even when a plaintiff proves actual damages or a violator's profits.
Rather, it establishea floor award of $1,000—regardlessof the number of
violations—when a plaintiff shows actual damages or a violator’s profits.

3.

We are not the first court taold that the SCA does not authorize an award
of statutory damages in the absence of an award for actual damages or profits
realized by the offender.The Fourth Circuit has reached this same conclusion.
See Van Alstyne v. Elec. Scriptorium, %60 F.3d 199 (4th Cir. 2009).

While Vista argues thatvan Alstyne“has repeatedly been called into
guestion for faulty reasoning,” ware not persuaded hine rationalesof the
district-court and statecourt opinions on whiclista relies. Other courts have

disagreed with the result that we avah Alstynageach, based on their views of the

12 Even if we assumed that the 450 violations occurred on 450 different days, the highest
award under the Wiretap Act's damages provision would be $45.800ten times less than
under Franklin’s urged interpretation of the SCA’s damages provision.
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language of § 2707(c), the legislative history of the provision, and policy reasons.
We consider their reasoning and explain below wheyrespectfully disagree with
it and therefore with Vista.

a.

With regard to the statory language, other courts that have concluded that
statutory damages are available in the absence of actual damages have attempted to
distinguishDo€s interpretation of the Privacy Act language by reasoning, “In [the
Privacy Act], the restrictive langige shall be liable seems to dictate actual
damages as the only remedy in that clause, whereas in § 2707(c), thgdatngia
the courtmayassess the sum of actual damages and any profits seems to offer that
formula as one means of calculatiorBheftsy. Petrakis 931 F. Supp. 2d 916, 918
(C.D. lll. 2013)

But the Supreme Court did not ground its determination tieaPtivacy Act
precluded statutory damages in the absence of actual damages, on the mandatory
nature of an award of actual damages urtderPrivacy Act Rather, the Court
based its textual reading of the Privacy Act’'s damages provision on the sentence
structure of the sentence containing the “but in no case” elaligesame sentence
structure that exists in the SCA’'s damages provisiénd the readingf the
SCA’s damages provisigmroposed in these other opiniot@nflicts directly with

the Supreme Court’s “straightforward textual analysis” of the materially
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indistinguishable language of the Privacy Act's damages provissee. Dog540
U.S. at 620, 124 S. Ct. at 1208.

Moreover,we respectfully disagree that the language of the Privacy Act is
distinguishable on the groundaggested by these other caskgleed, gen some
of the courts that have concluded that the SCA authorizes an award of statutory
damages without proof of actual damages have conceded that the language of the
Privacy Act analyzed iboeis “very similar to the language in the ECPACedar
Hill Assocs., Inc. v. PageNo. 04C0557, 2005 WL 3430562, & (N.D. Ill. Dec.

9, 2005) see alsdn re Hawaiian Airlines, InG.355 B.R. 225, 230 (D. Haw. 2006
(“In Doe. . ., the Supreme Court addressed language found in the Privacy Act of
1974 that is nearly identical to the statutory damage language in the [SCA].”).

Nor do we find anythinginconsistent inthe use of the word “may” in 8
2707(c)and the notion that the statute limits the availability of statutory damages
to those who have showed actual damages or profits by the vioRdtrer, use of
the word “may” in theifst sentenceof 8§ 2707(c)conveys onlythat where actual
damages or a violator’'s profits exist,court has discretion to decide whether to
awardto the plaintiffactual damages or profité the violator, or both or neither,
when these damagesceed $D0Q instead of awarding just $1,000 in statutory

damages
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Some courts have also attempted to distinguish the language of the Privacy
Act from that of the SCA on the following basis:

The [SCA] . . . states that “any provider of electronic
communication service, subscriber, or other person
aggrieved by a violation of this chapter . . . may, in a civil
action, recover from the person or entity . . . which
engaged in that violation.” . . . Thus, unlike the Privacy
Act, the [SCA] explicitly states that a rgen aggrieved
by a violation of the Act may recover and this recovery is
not tied to actual damages or profits.

In re Hawaiian Airlines, InG.355 B.R.at 230 We respectfully disagree with this
reasoning because subsection (a) does not end with the phrase “in that violation.”
And the languag®mitted from the opinion’srecitation of subsection (athat a
“person aggrieved by any violation of this chapter may . . . recover . .such

relief as may be appropriate],]” 18 U.S.C. § 2707(a) (emphasis added)

necessarily limits the universe of aggrieved plaintiffso mayrecover to those

who can make the necessary showings to olvief that Congress has aeed
“appropriate” insubsections (b) and (c). That, in turn, brings us back to the
meaning of the “but in no case” clause in subsection (c). For reasons we have
already explained, the language of subsection (c) supports the conclusion that a
plaintiff must prove entitlement to actual damages or profits of the violator in order

to be eligible to receive statutory damages.
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b.

The opinions on which Vista relies have identifieeb reasons whyhe
legislative history of 8 270purportedlysupports the determination that no actual
damages are required for an award of statutory damages g, “the Supreme
Court distinguished the SCA as irrelevant to the interpretation of the Privdty Ac
based on the two statutes’ respective legisgahiistories; and (2he House and
Senate Reports supporting the SCA legislation support the conclusion that
Congress intended for statutory damages to be available even in the absence of
actual damages and a violator’'s profitSee Sheft9931 F. Supp2d at 9189109.

We are not convinced by either reason.

First, while Doedid decline to consider the legislative history of the SCA in
construing the meaning of the Privacy Act, it did so because the SCA was a
separate statute “passed well after the Privesty’ Doe 540 U.S. at 626, 124 S.

Ct. at 1212. As th&upremeCourt explained, “subsequent legislative history will
rarely override a reasonable interpretation of a statute that can be gleanés from
language and legislative history prior to its enactmeltt.’at 62627, 124 S. Ct. at

1212 (citation and internal quotation marks omittet).making this observation,
however, the Supreme Court did soiggest that the legislative history of the SCA
supports the conclusion that statutory damages are available in the absence of

actual damages or evapine on the legislative history of the S@GAall. And,
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more significantly,the fact that the Privacy Act and the SCA have different
legislative histories does nothing to undermine the similarity of émguage
employed in both damages prowiss and the Supreme Court’s textual analysis of
that language.

Second,with regard to thdegislative history of the SCA, we note at the
outset that we do not consider a statulieggslative history wheréhe statug’s text
Is clear. CBS Inc. v. PrimeTime 24 Joint Ventupd5 F.3d 1217, 1227 (11th Cir.
2001). But even to the extent that, afbere, the language employed in § 2707(c)
may be viewed as ambiguotighe legislative history fails to clarify congressional
intent about whether Congress meant to allow statutory damages in the absence of
actual damages.

Courts concluding that the SCA’s legislative history indicatas @ongress
intended for statutory daages to be available in the absence of actual damages
point to the House Report and the Senate Report in support of its point. With
respect to the Senate Repdhese courts point to the following languag&
2707c) provides for “damages . . . including the sum of actual damages suffered
by the plaintiff and any profits made by the violator as the result of the violation as

provided in (c) with minimum statutory damages of $1,008€e Sheft931 F.

13 In Doe, the Supreme Court apparently viewed the language of the Privacy Act as at
least somewhat ambiguous, as it went on to explicate the Act’s legislative hiSeayDoe540
U.S. at 622-23, 124 S. Ct. at 1209-10.
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Supp. 2d at 91819 (quoting S. Rep. No. 9941, at43, 1986 U.S.C.C.A.N. 3555,
3597).

This sentenceonstrueshe Senate version of the bill, which ultimatelig
not become§ 2707(c). CompareS. Rep. No. 9%41, at 82and18 U.S.C. §
2707(c) (1986). Significantly, the Senate version of the bill did not authorize
punitive damages, but the enacted version of § 2707(c) does. While we have been
unable to find an express explanation in the legislative history for why Congress
chose the version of § 2707(c) that provided for punitive damages owegrse
that did not when it enacted the SCA, the difference is significant. It allows the
statute to serve as a deterrent to weaddviolators even when they think their
violations will inflict no actual damageand it permits victims to recover in an
appropiate case even when they can prove no actual dam&gsVan Alstyne
560 F.3d at 209 (holding that the SCA includes statutory language making punitive
damages recoverable even in the absence of proof of actual daffiages).

Conceivably, the availability of punitive damages under the adopted version of the

14 As the Fourth Circuit explained,

The S@\, we believe, provides . . . language [revealing
congressional intent not to limit the availability of punitive
damages to cases where proof of actual damages has been shown].
Section 2707(c) statey]f the violation [of the SCA] is willful or
intentional, the court may assess punitive damagéds8 U.S.C.A.
§ 2707(c). This sentence lacks the limiting language associated
with the award of actual damages and statutory damages, with no
references to persorfigntitled to recovet. The sole limitation is
that the violation of the SCA beuliful or intentionall.]”

Van Alstyne560 F.3d at 209.
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statute could havbeen a consideration in Congress’s determination of whether to
provide for statutory damages in the exiie of actual damagesd a violator’s
profits.

But even setting aside the fact that tied legislative history comeBom
the version of the bill that was not enactéaimply cannot bear the weight that it
must carry to provide clear evidence of congressional intent that statutoages
be avdable in the absence of actual damagBsesumablythe courts citing this
language rest their reasoniog the Senate Report’s use of the word “with” in the
phrase “damages . . . including the sum of actual damages suffered by the plaintiff
and any profits made by the violator as the result of the violation as provided in (c)
with minimum statutory damages of $1,000.”

But “with” could mean “in addition to,” mong other common definitions,
“with” can alsobe “[u]sed as a function word to indicate accompanying detail or
condition: just sat there with his mouth op&nwith, The Am. Heritage Dictionary
of English Language (4th ed. 2000)nder this definibn, “with” does nothing
more in the quotedentence of th&enate Repothan detail the minimum awa
for actual damages aralviolator’s profits where actual damages or a violator's

profits exist in the first place
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As for the House Reporgpinions concluding that Congress intended for
statutory damages to be available in the absence of actual damages rely on the
following passage:

Congress expressly states that “subsection (c) provides

the measureof damages under this section.” H.R. Rep.

No. 99647, at 74 (1986) (emphasis added). The House

Report accompanying the SCA further explains that

“‘damagesncludeactual damages, any lost profits but in

no case less than $1,000,” and the decision to use the

word “include” implies that recovery is not strictly

limited to actual damages but rather encompasses a

broader scopeld. (emphasis added).
Shefts931 F. Supp. 2d at 918Viost respectfully, it is not apparent to usahthe
use of the term “measure” indicates that Congress intended statutory damages to be
available in the absence of actual damages or a violator’s préfisn statutory
damags in the absence of actual damages or a violator’s profits is just as much a
measure of damages as $1,000 in statutory damages where actual damages or a
violator’s profits, or both, exist but total less than $1,000, or an award in excess of
$1,000 where actual damages or a violator’s profits, or both, exceed $1,000.

With regard to the word “include,” we first note that it can introduce an
exclusive list or a partial list. But even assuming that Congress intended the

second meaninghe sentencasing the word “includetioes not set forth all types

of damages that § 2707(c) expressly authorizeather, 8§ 2707(calso expressly
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provides forthe impgition of punitive damages. So the form of damages missing
from the listin the House Repodould just as easilsefer b punitive damages.

Particularly in view of the legislative history of the ECPA as a whalad
the apparent deliberate difference between the damages provisions of the Wiretap
Act and the SCAwe do not find the quoted sentead®m theHouse andenate
Reportsto shed any light on, much legsse a clear indication of, comgssional
intent

C.

Some opinions on which Vista relies also invoka policy reason for
allowing an award of statutory damages without actual damagesfds.piThey
explain “[A]ctual damages may often be very difficult to prove in SCA cases,
when, for example, the SCA violation is an unauthorized access of email which
results in no financial harm to the plaintiff3hefts 931 F. Supp. 2d at 918VNe
can cetainly appreciate thiconcern But as we havementiored, the SCA
accounted for this issue in its own way. Unlike the Privacy Act, subsectiomn (c)
the SCA authorizes the court to assess punitive damages where violations are

willful or intentional.”® As a resultthe SCAprovides a substantial deterrent to

> Themens reaecessary to establish a violation supporting an award of actual damages
or profits is “knowing or intentional.”Seel8 U.S.C. § 2707(a). It is difficult to conceive of a
violation of § 2707(c) that would not be intentional. Because an “intentional” violation also
justifies an award of punitive damages, as a practical matter, virtually all vidlatioder 8
2707(a) are subject to an award of punitive damages. Nor do the terms of § 2707 place any
limitation on the size of an award of punitive damages.
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would-be violators and aneaningful sourcef recoveryto victims in appropriate
cases even in the absence of statutory damag®#e must respect Congress’s
permissiblechoice in handling thissue.

For all of these reasons, we respectfully disagree with Vist&/#dratIstyne
is based on “faulty reasoning” or that it is undermined by the reasoning of opinions
reaching the opposite cdasion.

C.

Terri challenges two jury instructions on appeal: (1) Jury Instruction No. 8,
relating to the definition of “electronic storage” under the SCA, and (2) Jury
Instruction No. 9, regarding damages under the SB#t Terri failed to object to
these instructions before the jury deliberated.

Rule 51 Fed. R. Civ. P., provides that objections to jury instructions must be
madeat a hearingoefore instructions and arguments are delivered or promptly
upon learning that the challenged instruction will twehas been, given or refused,
whichever occurs iist. SeeFed. R. Civ. P. 51(c)(2)Where, as here, a party fails
to timely object, Rule 51(d)(2), Fed. R. Civ. P., provides for pdauor review “if
the error affects substantial rights.”

Under plairerror review, a party must show (1) an error oaxir(2) the
error was plain; (3) the error affected substantial rights; and (4) failure to correct

the error would “seriously affect the fairness of the judicial prdoe.” Farley v.
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Nationwide Mut. Ins. C0.197 F.3d 1322, 1329 (11t@ir. 1999). We have
previously recognized the strict construction of the péanor test that we apply in
the context of erroneous jury instructionsl. As we have explained[R]eversal
for plain error in the jury instructions or verdict form will occur onhexeeptional
caseswvhere the error is so fundamental as to result in a miscarriage of judtice.”
(emphasis in originaljcitationsand internal quotation marksnitted) Satisfying
this standard requires a party to prove that the “challenged instruwedsnan
incorrect statement of the law and [that] it was probably responsible for an
incorrect verdict, leading to substantial injusticeld. (citations and internal
guotation marks omitted)We have described this standard as requiring an error of
law that is “so prejudicial as to have affected the outcome of the progséedid.
(citation and internal quotation marks omitted). Terri cannot satisfy this showing.
1.

In Jury Instruction No. 8, the district court instructed the jury that, for a
violation of the SCA to have occurred, the accessed emails must have been in
“electronic storage.” The district court then explained that the $€#nes
“electronic storage” as(A) any temporary, intermediate storage of a wire or
electronic communication incidental to the electronic transmission thereof8and (
any storage of such communication by an electronic communication service for

purposes of backup protection of suchmoaunication.” In addition, the district
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court stated that under subsection (B)nfails retained by an online host after
delivery constitute storage for the purpose of ‘backup protection.” In other words,
backup storage includes pdsinsmission stor&y even if the @nail has been
previously read by the usarg., Franklin Burkett! Echoing her arguments on
appeal of the denial of her motion for judgment as a matter of law, Terri asserts
that the last part of the jury instruction constituted an incorrect statement of the law
because messages that are in {ra@sismission storage (emails that have been
opened), after transmission is complete are not in “electronic storage.”

Even if we assume without deciding that the district court’s instruction was
error, we have held that “a court’'s reasonable interpretation of the contours of an
area of legal uncertainty hardly could give rise to plain error when those contours
are . . . in a state of evolving definition and uncertaintiéath v. Suzuki Motor
Corp., 126 F.3d 1391, 1394 (11th Cir. 199 Here, that's exactly the case. As we
have noted in Section Il.A of this opinion, considerable disagreement exists over
whether, and if so, under what conditions, opened email transmissigrepualdy
as being held in “electronic storage.” Because the law with regard to this issue is
far from settled, it cannot form the basis for a finding of plain error.

2.
Terri’'s second challenge to the jury instructions fares no betterJury

Instruction No. 9, the district court instructed,
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If you find that Defendant, Terri Burkett, violated the

[SCA], you shall determine how many times she violated

the Act by intentionally accessing the welail account

of Vista Marketing, LLC or the email subaccount of

Frank Burkett without authorization or in excess of any

prior authorization. You shall then record the number of

violations on your verdict form.
Terri contends that the instruction was erroneous because it failed to inform the
jury that, upon a finding of a violatioiferri would be liable for statutory damages
or that the judge would then determine statutory damages based on the jury’'s
finding of the number of violations under the SCA.

Terri has not showeglain error. First, Terri points to nothing affirmatively
erroneous in the instructiprand we find nothing Rather,Terri argues that the
instruction is incomplete or misleading because it does not include further
information. But not only did Terri fail to object to the omissiorthe instruction
of the points about which she now complaifistri never requestedsapplement
to the instruction And acourt cannot err byot providinga special instruction
that a party did not requestWood v. President & Trustees of Spring Hill Coll. in
City of Mobile 978 F.2 1214, 1223 (11th Cir. 1992).

Moreover, even if Terri had timely requested the instruction she seeks on
appealthat instructionrwould have beeran incorrect statement of the law. As this

case demonstrates, it is not necessarily accurate to say that a defendant will be

liable for statutory damages if a violation of the SCA is found. Nor is it a torrec
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statement of law that statutory damaged el calculated based on the number of
violations found since, at most, a plaintiff may receive $1,000 in statutory
damages, no matter how many violations may have occu8eed.suprat Section
[1.B.2. Under these circumstances, it would have beem fardhe district court to
have given the instruction Terri seeks on appeste United States v. Hilb43
F.3d 807, 850 (11th Cir. 2011).

D.

Next, we turn to Vista’'s claim that the district court showdgtehawarded it
punitive damages, despite the jury’s verdict declining to dolissupport of this
position, Vista appears to assert that the district court somehow devalued the jury’'s
finding of 450 violations by failing to award punitive damagksnically, though,
awarding punitive damages wouldve directly conflicted with the jury’s express
finding that $0 in punitive damages should be awarded to Vista, despite the
number of violations that the jury found.

Vista cites no law supporting its contention that it was entitled to an award
of punitive damages the face of a jury verdict denying it just thdhstead Vista
refers to the language of the statute to argue that “punitive damages should have
been awarded.” But the SCA makes the award of punitive damages entirely
discretionary: “If theviolation is willful or intentional, the courmay assess

punitive damages.” 18 U.S.C.2307(c) (emphasis added). We have observed in
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other contexts that “[a]lthough . . . the mere use of ‘may’ is not necessarily
conclusive of congressional intent toopide for a permissive or discretionary
authority, . . . when Congress has intended mandatory action, it has used the word
‘shall’ to convey that intent.”Usmani v. U.S. Att'y Gen483 F.3d 1147, 1151

(11th Cir. 2007) (internal quotation marks and citations omittéile have also
specifically concluded that the use of “may” in the contemporaneously enacted
Wiretap Act's damages provision is discretiona§ee DIRECTV, Inc. v. Brown

371 F.3d 814, 8118 (11th Cir. 2004)(per curiam) (noting that the 1986
amendments to the Wiretap Act changed the mandatory term “shall” in the

damages provision to “may,” “which suggests that Congress intendegaad of
damages to be discretionary”)

Where, as herghe imposition of punitive damagesentirely discretionary,
the Seventh Amendment pledes a court from increasing the jury’s award.
Millenium Partners, L.P. v. Colmar Storage, L1494 F.3d 1293, 1303 (11th Cir.
2007) (citingDimick v. Schiedt293 U.S. 474, 55 S. Ct. 296 (1935As a result,
the district court correctly declined to award Vista punitive damages, since the jury
returned a verdict for $0 in punitive damages.

E.

Our final consideration involving the SCA concerns the matter of attorney’s

fees. The operative statutorahguage again comes from 8§ 2707(c): “In the case
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of a successful action to enforce liability under this section, the court may assess
the costs of the action, together with reasonable attorney fees determitiezl by
court.” As with the award of punitivelamages, the statutory languagmgain
employing the word “may=—makesan award of attorney’s &s discretionary, not
mandatoryin a “successful actioh

We may reverse a district court’s decision to deny attorney’s fees only if we
find that the districtcourt abused its discretionSee Smith v. Psychiatric Sols.,
Inc., 750 F.3d 1253, 1259 (11th Cir. 2014A district court abuses its discretion if
it does not apply the correct legal standard, or it fails to follow proper procedures
in making the determation, or it bases an award or the denial of an award upon
findings of fact that are clearly erroneousee Inre Hillsborough Corp.127 F.3d
1398, 1401 (11th Cir. 1997We find no abuse of discretion in the district court’s
denial of attorney’s fees in this case.

First, we agree with the district court’s implicit conclusidmt Vista
successfullyenforced liabilityin this action. As we have explained, liability unde
the SCA is a concept distinct from whether a person is “entitled to recover” actual
damages or a violator’s profit$n this case, the jury returned a verdict finding that
Terri violated the SCA 450 times and that she did so intentionally or willfully.

That is enough teuccessfullyenforceliability” under the SCA.
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But that does not end the inquiry since the SCA makes the award of
attorney’s fees discretionary. Here, the district court explainedniald# fees as
follows:

The jury’'s verdict make clear that the jury did not
believe that Vista was entitled to any actual or punitive
damages. Indeed, it is entirely unclear hdgista was
damaged. The-mails that Terri accessed would have
been discoverable in the divorce proceeding. In other
words she was entitled to read thesemails in the
divorce proceeding because they involved Vista's
operations. Only one-mail was privileged. Franklin, at
some point, was aware of Terri's access to the subject e
mail account but chose to allow Terri tontaue her
access so that he could devise a fakead between
himself and his attorney. This conduct does not reveal
any great concern on Vista’s part with Terri’'s
unauthorized access of the account.

In sum, it is evident that this case is really beme
Franklin, a norparty, and Terri. And it is being driven
by emotions and, perhaps, personal vendetta. It is also
important to note that the 450 violations found by the
jury can be construed as a single violation because Terri
accessed the samenmail account so frequently as to
constitute one continuing violation.
(emphasis in original).This statement satisfactorifrticulateshe district court’s
reasons for its decision not to award attorney’s fees in this case.
Vista asserts that it was error for the district court to consadeone
continuing violationthe 450 violations that the jury found. Even assuming that it

was, in this casehe error was harmlessThe singleviolation rationale was but

one of severaleasons for the district court’'s decision not to impose attosney’
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fees. tis clear that the district court primarily relied on its observatibat Vista

had not demonstrated that it was harmed in any way and that the entire case
appeared to baot anaction to vindicateVista’'s rights but instead aveaponto
executeFranklin’'s “vendetta” against Terri.Having sat through the trial, the
district judge was in the best position to observe the demeanor of the parties and
the withesses. Not only that, bilte recordamply supports the district judge’s
findings And Franklin pointsto no evidence to contradict the district judge’s
conclusions.

Vista also argues that policy considerations favor an award of attorney’s fees
in this case. It contends that plaintiffs should not be reluctant enforce their rights
under the SCA because the cost of representation may render them worse off even
if they are successful in securing a jury verdidsually, we would find this point
to have force.But where, as herdifigation seems motivated byndictivenesqas
opposed to dona fidedesire to enforce rights), i unlikely that the availability
(or lack thereof) of attorney’s fees upon a successful action to enforcéyliabil
would factor into a plaintiff's determination of whether to bring a lawsuit under the
SCA (other than as a consideration of a further wapftict punishment on the
defendant) We certainly respect litigantbona fideefforts to enforce their rights,

but that does not seem to be what this case was ever aboutweAdwnot find
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fault in the district court’'s discouragement of use of thertsoas a weapon of
spite

Besides the considerat®nhat the district court invoked, vedso note that
Terri sought legal counsebncerningaccessing Vista's emails, and her attorney
advised her that she could lawfully review thand even instructed héo print
and keep them Under these circumstancesge fail to see howan award of
attorney’s feegould serveas a deterrerb others In short we cannot say that the
district court abused its discretion in declining to award Vista.fe

1.

Finally, we address the evidentiary issues that Terri raises in her cross
appeal. Terri challengeswo evidentiary rulings: (1)he exclusion of théivorce
court’sfinal judgment and factual findings; and (2) the denial of Terri’'s mation
limine and te related admission of evidence regarding the technical functioning of
Vista’'s email system.

We review the district court’'s evidentiary rulings for abuse of discretion.
See Conroy v. Abraham Chevrelempa, Ing. 375 F.3d 1228, 1232 (11th Cir.
2004). Under this standard, we affirm the rulings of the district coureéssthe
court“made a clear error of judgment, or . . . applied an incorrect legal standard.”
Id. But even then, the challenging party must establisdt the error affected

substantibarights to obtain reversal and a new triabeePiamba Cortes v. Am.
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Airlines, Inc, 177 F.3d 12721305 (11th Cir. 1999)see alsa28 U.S.C. § 2111
(“On the hearing of any appeal . . . in any case, the court shall give judgteent af
an examination of the record without regard to errors or defects which do not affect
the substantial rights of the partigs.Here, we find no reversible error.
A.

Terri first objects to the district court’s decisiprecludingadmission of the
divorce court’s final judgment and testimony relating to the final judgm&hie
notes that Vista introduced evidence that Terri was neither involved in nor an
owner of Vista in support of Vista’s contention that Terri was not authorized to
access Franklin’s Vista accdurin view of this evidence, Terri asserts, she should
have been able to present the final judgment and related evidence of the divorce
court’s findings that Terri had previously been involved with Vista and that she
was an owner of Vista

The district court excluded the evidenselely on the basisthat it was
irrelevant. While wedisagreethat the evidence was irrelevante do not find
reversible errar

Vista alleged that Terri violated the SCA by accessing Vistaiail account
“without authorizatiord  And, in fact, “intentionally access[ing]without

authorization a facility through which an electronic communication service is
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provided” is part of an alternative element for establishing liability under the SCA.
Seel8 U.S.C. § 2701(a)(1).

The final judgmentconcludedthat Terri was an owner of VistaTerri's
status as an owner of Vista, in tutandsto make it more probable that she was
authorized to access Vista's email accoufis a result, the evidence satisfies the
test for relevant evidence set forth in Rule 401, Fed. R. Evid.. “Evidence is
relevant if: (1) it has any tendency to make a fact more or less probable than it
would be without the evidence; and (b) the fact is of consequence in determining
the action.”

But that is not the end of ¢hinquirybecause we may affirm for any reason
supported by the record, regardless of whether the district court relied Seat
Am. United Life Ins. Co. v. Martinea80 F.3d 1043, 1059 (11th Cir. 2007). In
addition to being relevant, evidence mustoabe otherwise admissibleHere,
Franklin contendghat the final judgment is inadmissible hearsay to which no
exception applies. See United States v. Jon&® F.3d 1549, 1554 (11th Cir.
1994). For her part, Terri responds that the final judgment is admissible under
Rules 803(14) and (15), Fed. R. Evid., as records of documents that affect an
interest in property.

We need not resolve this issue. Even assuming without deciding that the

evidence was admissibl&erri has not shown that failure to admit the judgment
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substantially prejudiced her casAlthough the districfjudgeruled that he would
not allowTerri toadmitthe divorce judgment to prove she was an owner of Vista,
ultimately, he effetively allowedthe equivalent evidence, anywahn this regard,
Terri’s divorce attorney, Park, took the stand and attested to his thelieTerri
was an owner of Vista and specifically that the divorce court had found her to be
an owner of the comparly. The districtcourt then instructed the jury that “what
the judge did in the final judgment of a divorce in determining whether something
IS a marital asset is not dispositive of the issue of who the owners of the business
were.” Put simply, evidence of the divorceuwts finding that Terri was an owner
of Vista was squarely before the jury. Terri can show no substantial pesjudic
from the district court’s decision not to enter the paper document evidencing the
same thing.
B.
Terri also challenges the district cdsrtienial of her motionn limine to

preclude Vista from offering the testimony of Jeff Gjoen and William Somma. In

1% Besides this evidence, Terri testified that she was an avfnéstaand was authorized
to access the emailsAmong other points, Terstated that she had a marketing degree, that she
assisted Franklin in the formation of the company, that she and Franklin discussedgrhesti
funds to start the business, that she helped find office space and furnished thethaifishe
wrote marketing scripts used in sales calls, and that, “as an owner, ceinededistributions
with her name on them. Terri also testified that Franklin had provided her witasse/ord to
the Vista email account in 200@nd shegave detéds surrounding the circumstances of that
event. In addition, Terri explained that she had relied on the advice of her divorseyatiano
had told her that Vista was a marital asset, ingstng and printing the emails.
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her motion, Terri asserted thatt trial, Vista should not be permitted to present
evidence of how Vista’'s email functions (aofilwhether as a matter of fact, the
emails Terri accessed were electronic communications in electronic storage
provided by an electronic communication service, as those terms are defined by the
SCA) because Vista's Rule 30(b)(6), Fed. R. Civ. P., deposition witness
Franklin—denied knowledge of these matters and did not indicate that another
individual had that information. The dstrict court denied the motion without
explanation.

We do not find an abuse of discretion. While Terri suggests that she was
“ambusheti with the testimony of Gjoen and Somma at trial, the rebaicesher
contention As early as in Vista's Rule 26 initial disclosures, Vista disclosed that
both men were likely to have discoverable informatiofhe initial disclosues
further specified that Sommaas then the “Current IT Specialist for Vista” and
that Gjoen was thePtior IT tech who created Frank Burkett's personal web
account.”

By the time of the Rule 30(b)(6) deposition, Vista had closed, and neither
Somma nor Gjoen were employed by the compakga result, Franklin testified,
he was the only person available to act as the Rule 30(b)(6) represenkiive.
Franklindid direct Terri to the people who had the information about Vista’s email

system.Franklin testified that Somma was Vista’s former IT director and that he
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was possibly the person to speak with regarding Vista’'s email retention policy, as
well as its server and equipment. He added that Gjoen had initiadlylisksed
Vista’'s email procedures. Athe end of Terri's deposition, Terri’'s counsel
recognizedhat Somma was “[d]efinitely . . . going to be the guy we need to talk to
on a lot of things about [the email].” Despite these facts, Terri didake the
depositionsof Somma or Gjoen Under tlese circumstances, we do not find that
the district court abused its discretion in denying Terri’'s matidimine,

V.

For the reasons we have describe@ affirm the district court’s denial of
Terri’s motion for judgment as a matter of lary instructions,denial of an
award of attorney feesitrial ruling precluding admission of the divorce court’s
final judgment and denial of Terri’'s motionn limine. We vacatethe district
court’s award of statutory damaged=t@anklin

AFFIRMED IN PART; VACATED IN PART.
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FAY, Circuit Judge, concurringpecially

| concur in the portion of Judge Rosenbaum’s opinion that affirms the
following decisions of the trial judge: denying Terri Burkett's motion for judgment
as a matter of law under Federal Rule of Civil Procedure 50(b), her challenges to
Jury Instruction No. 8 and Jury Instruction No. 9, attorney’s fees, Burkett's motion
in limine, andprecluding admission of the final judgment of the divorce court, all
of which are governed Isettledprecedent. Judge Rosenbaum’s opinion,
however, primarily is devoted to interpreting for this circuit the damages section of
the Stored Communications Act (“SCA”), 18 U.S.C. § 2707(c). Becadisagree
with heranalysis, | write separately

This case is controlled Hyoe v. Chap540 U.S. 614, 124 S. Ct. 1204
(2004), andranin v. U.S. Dep'’t of Veterans Affais/2 F.3d 868 (11th Cir. 20Q9)
The wording of the SCA damages section is so close to that Bfitleey Act 5
U.S.C. § 552a(g)(4), | conclude we are bound by the holdings of those cases. No
damages are available to one bringing an action under either Act unless actual
damages are proved. Actual damages “means pecuniary loBsesd, 572 F.3d
at 872 These holdings resolve this case. In my opinion, there is simply no need to

delve into legislative history or the analyses of-harding case law.

! Regarding legislative history, thoe Court noted relative to the Privacy Act that “[t|hose of us
who look to legislative history have been wary about expecting to find reliablpretiee help
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The jury decided that, although there were multiple violations of the 8&te

were no damages whatsoevaztompensatory or punitive. Jury verd are not
“overturned unless no rational trier of fact could have reached the same conclusion
based upon the evidence in the recoddt’l Fire Ins. Co. of Hartford v. Fortune
Constr. Co, 320 F.3d 1260, 1267 (11th Cir. 2003). “Neither the distoarts nor

the appellate courts are free to reweigh the evidence and substitute their judgment
for that of the jury.” Castle v. Sangamo Weston, |37 F.2d 1550, 1559 (11th

Cir. 1988). 1 would reverse the district judge’s judgment awarding $50,000 in
statutory damages to Vista and remand with instructions to reinstate the jury’s

verdict and enter judgment accordingly.

outside the record of the statute being construdabe 540 U.S. at 626, 124 S. Ct. at 1212
(emphasis added).

% In his order awarding Vista $50,000 in statutory damages, the district judymdetiged: “The jury’s
verdict makes clear th#te jury did not believe Vista was entitled to any actual or punitive damages
Indeed,it is entirely unclear how Vista was damadge@®rder & J. on Damages at 12 (emphasis added).
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