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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

Nos. 1414124 1513321

D.C. Docket N06:13-cr-0028GJA-DAB-1

UNITED STATES OF AMERICA,
Plaintiff-Appellee,
versus
WILLIAM EDWARD OSMAN,

DefendantAppellant.

Appeals from the United States District Court
for the Middle District of Florida

(April 12, 2017)
Before TJOFLAT, HULL, and O'MALLEY Circuit Judges.

HULL, Circuit Judge:

"Honorable Kathleen M. O’'Malley, United States Circuit Judge for the BeBécuit,
sitting by designation.
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William EdwardOsman appealsis restitution orderfollowing hisguilty
pleato one count of production of child pornography, one count of distribution of
child pornography, and one count of possession of child pornography. We affirm.

|. FACTUAL BACKGROUND

A.  Convictions

On six separate occasions between December 2012 and September 2013,
Osman sexually abused and molested his approximatelyeareld daughter,
A.E., and used his cgbhone to photographdisexual abuseln September 2013,
Osman sent some of the chpdrnography images he had created of A.E. to
another individual, M.G., in exchange for chpgdrnography images of M.G.’s
threeyearold daughter.In October 2013, agents from the Department of
Homeland Security executed a search warrant at Osman’s residasoan
admitted to using the internet to search for child pornograofyrensic
examination of Osman’s electronic devices revealed at least 194 movies and 588
still images of child pornography as well as the images of A.E. and M.G.’s
daughter.

A grand jury charged Osman witfi) six counts of production of child
pornography, in violation of 18 U.S.C28251(a), (e) (Counts-@); (2) one count
of distribution of child pornography, in violation of 18 U.S.Q2Z&2A(a)(2)(B),

(b)(1) (Count 7); (3pne count of receipt of child pornography, in violation of 18



Case: 14-14124 Date Filed: 04/12/2017 Page: 3 of 19

U.S.C. §82252A(a)(2)(B), (b)(1) (Count 8); and (dhe count of possession of
child pornography, in violation of 18 U.S.C2852A(a)(5)(B), (b)(2) (Count 9).
Undera plea agreement, Osman pled guilty to one count of produztichild
pornography (Count 1), one count of distribution of child pornography (Count 7),
and one count of possession of child pornography (CouA®part of the plea
agreement, Osman agreed to make full restitutighi o under theMandatory
Resttution for Sexual Exploitation of Children Adt8 U.S.C. 259. The district
courtsentenced Osmaumulatively to sixtyyearsof imprisonment.
B. Restitution Hearing

At the restitution hearing, Osman argued the government’s estimate of
A.E.’s futurecounseling needs was speculatiy@en her very young agéhe
government acknowledged any estimate of damages and future counseling needs
necessarily would be speculativesome extenn a case involving an infant
victim but nevertheless asserted restitution was appropiagupport of its
position, the government called Sharilyn Rowland Petrie, a licensed counselor who
specialized in work with child victims of sexual abuse andekiit violence.

Petrie testified she had been a licensed counselterigears and
approximately eightypercent of her caseload involved victims of clséckual
abuse.Petriefurther stated she had worked with children at various developmental

stages.Petrie testified she met with A.E.’s mother the day before the hearing and
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discussed some of A.E.’s behavioral characteristics withPetrie acknowledged
any estimate she could give about A.E.’s future counseling needs wdudd dxd
on predictions laout the care A.Hikely would need, and was, thus, in some sense
speculative. BytPetrie testified thater opinion was based omany years of
research about the consequences of early adverse life events artéhsive
experienceounseling victim®f abuse

Based on her professional experience amdkerstanding ahe standard
continuum of treatment for a child sexaadduse victim, Petrie’s expert opinion was
that A.E.likely will need future treatmenthe continuum of treatmerRetrie
describednvolves four different, agappropriate stages. The firstis Eye
Movement Desensitization and Reprocessing (‘EMDR”); second, therapy at the
seconggrade level (seven or eight years old); third, therapy at puberty; and fourth,
therapy when the victim is ready to marry or have a child.

Petrie explained the@etwo types of therapies available for victims of
childhoodsexualtrauma—EMDR and cognitive behavioral therapiecause
A.E.’s memories of the abusdtially would be stored in a nonverbal forma
because ofier age at the time of the abuse, Petrie opinedfAsEwould need
EMDR treatment rather than cognitive behavioral therapy, because EMDR does
not require the victim to be able to recall events in narrative f&ine explained,

however tha young victims often needed additional courses of treatment because
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it is difficult to identify all of their traumatic memories and triggefssix-month
course of EMDR treatment at a rate of $125 per hour would cost $3,250.

Petrie testified A.E. wouldeed another stage of therapy between the ages of
sevenandeight around the time she would be in second gra&tehat point, A.E.
would realize her family was different from other familiesgin to have
guestions, antikely would start to exhibit emotional and behavioral disturbances.
At that age, Petrie explained A.E. would be aware of her father's absence from the
family and wonder why he was not theifeetrie also noted that, according to
A.E.’s mother A.E. already had beguaskingabouther father. Petrie further
explained thasheadvises familieso provide ageappropriate information to the
child about the absent parent, including the reasons for his absghee than
keep the abuse a secret from the child. Petrie explained that trying to keep the
abuse a secret from the child can cause additional trauma when the child inevitably
finds out abouit later in life. Based on her conversations with A.E.’s mother,

Petrie opinedhatA.E. likely would exhibit greater behaetal problemsand
require additional therapy at about the time she reablkeesecond gradelhis
opinion was, in part, based on the fact th&i.’s mothertold her thatA.E. was
already experiencingeparation anxiety and intense reactiorgtessorsuch as
being touched To Petrie, hisindicated A.E. likelywould manifest heanxieties

through her patterns of behavid?etrie stated A.E. would require six to nine
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months of therapy at this stage $125 per hour, a nimaonth course of treatment
would cost $4,875.

PetriethenestimatedhatA.E. would requirea third course of therapy in
adolescenceyhenshe reaches puberty and develops a greater understanding of
sexual relationships and thatare of whahadhappened to heriShe explained
thatother childrerwith whomshe had worked at that stage developed “a new level
of understanding and disturbastesgarding thesexualabuse they had suffereg
a young child Petrietestified A.E. wold need therapy for nine months to one
year at this stage and stated a aimanth course of treatment at $125 per hour
would cost $4,875.

Finally, Petrie explained th&tE. likely would needht least one more
course of therapyeither when she is in the process of selecting a life partner or
on the verge of becoming a pardétrie explained that most people who have
experienced childhoegexualtrauma will question their own ability to parent a
child. She explainethatthe duration of treatment needed at this stageld
dependargely on how A.E.’s life progressedf. A.E. maintainsgood relationships
and abesnot suffer any other major trauma, sikely would need only three to six
months of therapy, whereasraichlonger course would be necessary if A.E. had

difficult relationships and experienced other adverse life evétdgie therefore



Case: 14-14124 Date Filed: 04/12/2017 Page: 7 of 19

concluded that six months of therapy was a “good estimate” for A.E. at that stage
at a rate of $125 per hour, that theramuld cost $3,250.

On crossexamination, Petrie explaindidata victim of A.E.’s age at the
time of the abusesévento fourteenmonths old) would remember the abuse as a
“felt sense,” rather than as words or images, because most memory prior to age
three disappears from verbal recollecti&@heconceded thanore painful or
traumatic experiences may be recalled more viyidly explaired thatlack of pain
did not necessarily medhe memory was less likely to be retaindeetrie testified
that she recommends that A.E. begMDR immediatelyto begin addressing her
nonverbal memories of the abusghe also reiteratetiatA.E. would ned
additional treatment at the seceméidedevelopmental stagbecause EMDR
therapy was unlikely to addrefgdly A.E.’s traumatic memoriesPetriedid
acknowledgehowever, thatit was possiblethough not likelyfor a child to live a
normal life after experiencing sexual abuse, even without therapy

Following the restitution hearing, the parties submitted memoranda
concerning their respective positions on restitution. In his memorandum, Osman
argued thaPetrie’s testimony was speculative and lmaméed on competent
evidence.He noted Petrie’s conclusions were basedmyone meeting with
A.E.’s mother, neither Petrie nor anyone else had evaluated A.E., and no evidence

or medical records were present€&dsman furthecontenad there was no
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evidence the abuse in this case was a traumatic experience that A.E. would
remember past the age of three and ntitatPetriehadconcedecdhildren could
suffer traumatic experiences without any lasting impactaddition, Osman
contended restitution wasqger onlyto the extent the defendant proximately
caused the victim’s losses are claimedno losses had been shown in this case.
Osman assertdtle government had to demonstrate a present need for counseling
on which the estimate for future treatmeatild be basetb support a request for
prospective restitutionOsman argued it would be a violation of due process to
award restitution based solely on speculative information and notedslaere
process by which victims can seek restitution at a éufione when their losses
become ascertainable.

In response, the government argued the losses A.E. suffered were
attributable directlyo Osman.Although Petrie acknowledged her estimate of
A.E.’s future therapeutic needs was speculative, her conctusiere based on a
substantial amount of research concerning the effects of early atlieerse
experiences and Petrie’s experience as a courtdelartims of childhood abuse
The government contended Petrie’s testimony demonstrated A.E. would need
counséing to address the harm caused by OsmiEre government requested a

total of $17,875 in restitution for A.E.
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C. District Court’s Restitution Order

The districtcourtordered restitution for A.E. in the amount of $16,250. The
court determiné thatPetrie’s testimony supported the imposition of restitution for
A.E.’s future counseling costd.he courtexplained thaOsman’s reliance on cases
involving mere possession of child pornography to support his argunatiie
government had not established any losses proximately caused by his conduct was
misplacedbecause issues of causation are not present in production ktases.
undisputed thaDsman sexually abused A.E. and produced photographs
memorializing the abuséhere was no question any losses A.E. suffered were
causedlirectly by Osman.

Thedistrict courtrejected Osman’s argumerihatthe government had not
established A.E. suffered any lossesl that any need for future therapy was too
speculative to support a restitution awaiven if Osman was correttiat
restitution could not be awarded for future damages unless there was evidence of
the victim’s need for counseling at the time of the awidwel court concluded that
restitution wasppropriaten this casdecause Petrieestfied A.E. had a present
need for EMDR therapsgnd could predict the need for additional therapy based on
normal maturation patterng he district court pointed othhatother courtdave
recognized the propriety of awarding restitution for futoenselng costsn

production caseand had done so based on evidence simildratioproffered by
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Petrie Although Petrie did not meet with A.Ehe court pointed out that Petrie
did obtain a direct assessment of A.E.’s behavior from A.E.’s mofrtexdistrict
courtconcludedhatthe preponderance of the evidence supported the imposition of
restitution for A.E.’s futureounseling costandthatPetrie’s testimonyad
provided a reasonable estimate afsblossees Thedistrict courtnoted, however,
thatthe government’s requested restitution amount of $17,875 was inconsistent
with the amounts Petriestimatedht the hearing, which totaleahly $16,250. The
district court also concluded that the government’s request for restitution
predicated on the futarcounseling needs of A.E.’s mother was not supported by
specific testimony with respect to any such needs and must, therefore, be denied.
Therefore, hedistrict courtlimited its restitutionaward t0$16,250. Osman timely
appealed.
II. STANDARD OF REVIEW
We review the legality of a restitution order in a child pornographydase

novoand the underlying factual findings for clear errbmited States v.

McDaniel 631 F.3d 1204, 1207 (11th Cir. 201We reviewde novothe legal
conclusion of whether a person is a “victim,” while “proximate cause is a factual

finding we review for clear error.1d. (quotingUnited States v. Robertsof93

F.3d 1322, 1334 (11th Cir. 2007)).

10
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lll. DISCUSSION

A. Legal Principles

The Mand#ory Restitution for Sexual Exploitation of Children Act, 18
U.S.C. 82259, mandatethata districtcourtorder restitution focrimes involving
the sexual exploitation of children. 18 U.S.@2Z9(a), (b)(4)(A). Under #t
statute, the restitution order “shall direct the defendant to pay the victithe full
amount of the victim’s losses as determined by the coldt.§ 2259(b)(1). A
victim’s losses include any costs incurred for medical services relating to
psychdogical care.ld. §2259(b)(3)(A). The Supreme Court has recognizleat
the distribution of child pornography is “intrinsically related to the sexual abuse of
children,” because “the materials produced are a permanent record of the children’s
participaton and the harm to the child is exacerbated by their circulatidew

York v. Ferbey458 U.S. 747, 759, 102 S. Ct. 3348, 3355 (1982).

Section 2259(b)(2) providekatan order of restitution under259 shall be
issued and enforced in accordance WBHJ.S.C. 8664. 18 U.S.C.§2259(b)(2).
Under 83664e), any disputeegardingthe proper amount or type of restitution
shallbe resolved byhedistrict courtunderthe preponderancef-the-evidence

standard.18 U.S.C 8 3664(e) United States v. Bdivin, 774 F.3d 711, 728 (11th

Cir. 2014)cert. denied135 S.Ct. 1882 (2015) If the victim subsequently

discovers further losseisat were not ascertainable at the time of the original

11
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restitution orderthe victimmay petition thecourtfor an amended restitution order
within sixty days of the discovery of those lossé8. U.S.C.8 3664(d)(5).

The government bears the burden of proving the amount of loskittie
victim sustained as a result of thexualabusecrime. 18 U.S.C8 3664¢€). The
government must demonstrate the amount of the'losls evidence bearing

‘sufficient indicia of reliability to support its probable accurdcyJnited States v.

Singletary 649 F.3d 1212, 1217 n.21 (11th Cir. 201d)dtingUnited States v.

Bernardine 73 F.3d 1078, 10881 (11th Cir. 19969) We havenoted “the
determination of the restitution amount is by nature an inexact scieBaglivin,
774 F.3dat 728 (itation and internal quotation marégmitted. Consequentlya
district court‘may accept areasonable estimatef the loss based on the evidence
presented.”ld. (citation andnternal quotatioomarksomitted). Further, the
governmenimust onlymeet its burdeby a preponderance of the evidence, which
meanghe need for restitutois more likely than not to occutSeeid.
B. Future Therapy Costs

This Court hasiot addresseéxplicitly whether 8259 permits an award of

restitution for future therapy cost8ut seeMcDaniel 631 F.3d at 1207, 1209

(upholding a restitution awatfiat was based in part on the victim’s future therapy
needswithout discussiopn Other circuitdo haveaddressethis issue have

concludedhatrestitution for future expenses, including thenattc costs, is

12
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appropriate under 8259 as long as the award is based on a reasonable estimate of

those costsSeeUnited States v. Rogerg58 F.3d 37, 3940 (1st Cir. 2014);

United States v. Pearsdsi’O F.3d 480, 4887 (2d Cir. 2009); United States v.

Dansey 270 F3d 451, 4556 (7th Cir. 2001); United States v. Julian, 242 F.3d

1245, 124648 (10th Cir. 2001)United States v. Laney89 F.3d 954, 9667 (9th

Cir. 1999). Although 83664 provides a mechanism by which victims can seek
additional restitution at a latéate,asthe Ninth Circuit explainedesort to that
proceduras necessary only where the vicghtosses were not ascertainable at the
time of the original restitution awardLaney, 189 F.3d at 9667. When the
victim’s need for future counseling atite costs ofuchcounseling can be
ascertained, 8259 permitsa presentaward of restitution for those future losses.
Id.

We are persuaded by our sister circuits and hold that a restitution order
underl8 U.S.C. § 2259 may include restitution for fettirerapyexpenses as long

as the awardeflects a reasonable estimate of those costsaraked omecord

evidence SeeUnited States v. Doe, 488 F.3d 1154, 1160 (9th Cir. 2007) (“We

will uphold an award of restitution under Section 2259 if the district court is able to
estimate, based upon facts in the record, the amount of [the] victim’s loss with
some reasonable certainty.Laney 189 F.8l at 967 n.14 (“Of course, district

courts must estimate the amounts that victims will spend on future counseling with

13
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reasonable certainty, in accordance with the procedures set forth in 18 U.S.C.
§3664.").
C. Award for A.E.’s Future Therapy Costs

In Paplinev. United Stateshe Supreme Court considered “what causal

relationship must be established between the defendant’s conduct and a victim’s
losses for purposes of determining the right to, and the amount of, restitution under
§2259.” 572 U.S. , , 134 S(Ct.1710,1716(2014) The defendant in
Parolinewas one of many individuals who possessed gblchography images of
the victim Id.at __, 134 S. Ct. at 171 The SupremeCourt had to determirthe
extentto which the defendantas liable for the victim’s overall losses as a result
of his viewing anctirculation of her imagesid. at _, 134 SCt. at 171718. The
SupremeCourt concluded restitution was proper und@28§9 “only to the extent

the defendant’s offense proximateaused a victim’'s losses|d. at _ , 134 SCt.

at 1722.1n Paroline becausehe defendant wasnly one of many possessors of a
victim’s image the SupremeCourt concluded mvas impossible to tracal of the
victims’ losses tahatdefendant.Seeid. at _, 134 S. Ct. at 172Accordingly,

the SupremeCourt explainedhedistrict courtshouldonly order restitution in an
amount that reflected the defendant’s relative role iri¢hasal process

underlying the victim’s lossedd.

14
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Osman’s reliace onParolineis misplacedThatdecisionhas no bearing on
his central argumentthatthe government failed to show A.E. suffered any losses

from his conduct.Parolineaddressed the causal connection required to hold a

single possessor of widely disseminated cpibdnography images, far removed
from the original abuse, liable for a victim’s loss&eeid. at __, 134 SCt. at
171618. It is undisputed Osman triggéréhe “causal process” underlying any
losses suffered by A.E. because he perpetrated the, abodecedhe child
pornography images of heand disseminateitiem Seeid.at , 134 SCt. at
1727. Osmas argument that the government has failed taldsth thatA.E. has

in fact, suffered any lossas an antecedent issue not raise®aroline Seeid. at

_,134 SCt. at 1726 (“It is common ground that the victim suffers continuing and
grievous harm as a result of her knowledge that a largeemmaeate number of
individuals have viewed and will in the future view images of the sexual abuse she
endured.”).

The districtcourtdid not err inconcluding that A.E. has suffered a logsn
awarding restitution to A.E. for future counseling expemsesied to addresisat
loss First, Petrie’s testimony bears sufficient indicia of reliability to support its
probable accuracySingletary 649 F.3d at 1217 n.2Petrie acknowledged her
estimates of A.E.’s therapy needs necessarily wezdictivebecause ofA.E.’s

very young agebut explainedhatthose estimates were based on extensive

15
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research concerning early adveliée events, hetenyears ofexperience
counseling victims of childexual abuse, and her discussion with A.E.’'s mother.
AlthoughPetrie acknowledged it was possible a chiKd A.E. could live a normal
life despite thesexualabuse shbadsuffered she opined that waslikely. There
can be no doubt that A.E. eventually will learn of the alamseher father’s
incarceration in @annection with that abuse, either from her mother or through her
own researchA.E. will need tolearn tocope withthe knowledge of both, and
feelings of guilt arising therefrom

Petrie’s testimonwlsoestablishedhatA.E. already had suffered and would
continue to suffer losses from Osman’s congdaisti Petrieprovided reasonable
estimates of A.E.’s therapeutic needetrietestified EMDR therapythe first
stagewas presently recommended for A.E. to begin addrgssr nonverbal
memories ofOsman’ssexualabuse.Because of the difficulty of identifying and
addressing all of the traumatic memories and possible triggers with a victim as
young as A.E.Petrie explainethatadditional therapy likely would be needatd
the secondjradedevelopmental stag¢he second stageBased on her
conversation with A.E.’s mother, Petrie also testified A.E. alréadiexhibited
behaviors, such as separation anxiety and sensitivity to touch, which indicated that
she was more likely to have greater behavioral problems at the spenledtage

thatwould requirecounseling.While Petrie did not examine A.E., we are

16
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confident that the mother of A.E., a twearold child, was the best possible
source of information regardifgE.’s behaviors. A.E.’'s mother wasth the
child daily and alreadgoticed A.E.’s averment to touch. The mother’s constant
interaction and observation offers more than an expert'santhreehour
observatiorcould

In addition, Petrie expected A.E. would ndéedhercounseling in
adolescencéhe third stageandexplainedthatother children with whorshe had
worked at that stageadexperienced a new level of insight into and disturbance
regarding thesexualabuse they had sufferedt this third stage Petrie noted the
duration of therapy needed would depend on A.E.’s readiness and ability to
cooperateandPetrieestimated A.E. wouldeed, at the low endjne months of
therapy As noted earlierPetrie testified that parents and other fammbmbers
are advised not to withhold information about the abuse once thasobi¢d
enough to process that information, so as to avoid even greater psychological harm
caused by feelings of mistrust. Thus, Petrie explained the question was not
whether AE. would learn of the abuse, only when.

Petrielasttestified she expected A.E. would needarth course of therapy
when selecting a life partner or starting her own family becdug@st people”
who suffered childhoodexualtrauma such as A.E.’s will question thewn

ability to parent a child. Petrie acknowledged her estimate of the necessary

17
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duration of treatment for A.E. at thisurth stage was the moaghcertainbecauseét
largelywould depend on how A.E.’s life praggsed. If A.E.’s life experiense
wererelatively positive with n@ther major significant trauma,course of three to
six months would be appropriate, whereas a longer course of treatment might be
necessary if A.E. experienced other traunegsilting fom Osman’s sexual abuse
In view of these variablefetrie testified six months was “a good estimate” of
A.E.’s needs at thifourth stage.We find thatPetrie’s testimony provided a
reasonable estimate of A.E.’s losses by a preponderance of the eyitlenc
district courtdid not err in relying on that estimate in awarding restitution. 18
U.S.C. 882259(b)(2), (3)(A), 3664(eBaldwin, 774 F.3d at 728.

We are unpersuaded Bsman’s contention that3564(d)(5) provideghe
appropriate remedy for A.E. As the Ninth Circuit explainefdaney
8 3664(d)(5) allows a victim to seek additional restitution for losses not
ascertainable at the time of the original restitution aw&ee18 U.S.C.
8 3664(d)(5);,Laney 189 F.3d at 9667. Because acasonald estimate of A.E.’s
future therapy needs is presently ascertainable, the deitdtproperly included
those costs ihis restitution award underZ259. In rejecting the same argument
Osman makes here, the Seventh Circuit reasoned that: “We do not believe that
Congress sought to create such a cumbersome procedure for victims to receive

restitution. In enacting section 2259, it is clear that Congress intended to provide

18
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victims of sexual abuse with expansive relief for ‘thé amount of . . . [the]r
losses” suffered as a result of abusBanser 270 F.3d at 455 (citing 18 U.S.C.

§2259(b)(3)(B)). We agreeSeeMcDaniel 631 F.3d at 1207, 120Raney, 189

F.3d at 96657.

We are not dealing here with just the likelihood that a young chilég&ho
pornographic images are shared onlnlke suffer residual effecterom the
reproduction of those images will need treatméfie are dealing with a child who
was molested by her father, who will be informed of that fact, who will know that
her father is lasent from her life and suffering imprisonment based on that
interaction. That is a heavy burderptaceon a child. We cannot imagine that
therapy will not be in order at the relevant times. Given the facts here, it seems
that the need for future therapy is not just likely, but a virtual certainty.

AFFIRMED.
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