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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1414399

D.C. Docket Ngs.8:13cv-01342VMC-AEP,
8:10-cr-00305T-33-AEP

ROBERT MARTIN,

Petitioner- Appellant,
versus
UNITED STATES OF AMERICA,

Respondent Appellee.

Appeal from the United States District Court
for the Middle District of Florida

(August 9, 2017)

Before TJOFLAT, andROSENBAUM, and SENTELLE Circuit Judges.

PER CURIAM:

Doc. 1109679124

" Honorable David Bryan Sentelle, United States Circuit Judge for the District of

Columbia, sitting by designation
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I

Appellant Robert Martin is a federal prisoner currently seryilsgentence
after pleading guilty talrug and firearm chargesFollowing sentencing, Martin
filed a motion pursuant to 28 U.S.C. § 2255 to vacate his sentence. 82266
motion, Martin contended that his trial counsel was ineffective for advising him to
withdraw his original guilty pleawhich limited his sentencingexposue, and to
insteadpursue a motion to suppress the basis that the pertinent search warrant
was constitutionally defective According to Martin, his counsel essentially
guaranteedo Martin that hewould prevail on the motion to suppress. But Martin
was unsuccessful on the motion to suppressled up accepting a lefss/orable
plea agreemenpand is now serving 188 months in prison.

The sole issue on appeal wghether the district court erred imenying
Martin’s § 2255 motionwithout holding an evidentiary hearing to determine the
nature of the advic#lartin’'s counselgave to Martin about withdrawinlgis first
guilty plea. Because the record affirmatively contraditis allegations set forth in
the 8 2255 motion and because the record conclusively demonstratddatiat
would not have prevailed on hgs2255motion, we conclude the district court did
not err when it declined to hold an evidentiary heariagcordingly, we affirm.

.

A. Martin's Conviction
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Martin was charged in a thre@aunt indictment with distributingt leastt00
gramsof methamphetamingyossessing a firearm after having been previously
convictedof a felony,and possessing methamphetamine. During the criminal
proceedings, Martin’s thecounsel filed a motion to suppress, arguing that the
search warrant leading to discovery of the drugs and firearm was invalid because,
among other things, it was not signed by a magistrate judge.

Shortly after filing the motion to suppress, counsel alas to secure a plea
deal for Martinthroughwhich Martin would plead guilty to the firearm offense and
limit his exposure to a maximum tgear sentence. Martin signdde plea
agreement, which provided for the dismissal of the two drug counts.

At Martin’s changeof-plea hearinghe asked for a continuance to retain new
counsel, Tom Ostrander. Ostrander, who was present, stated that the intent was not
to “throw away the opportunity to plead but simply to allow . . . me to get up to
speed.” The distict court granted the continuance and rescheduled the cloénge
plea hearing.

But when Martin appeared at the continued hearimg informed the
magistrate judge that he no longer wished to plead guilty. Instead, he explained, he
wantedto proceed withthe pending motion to suppress.

The government voiced its surprise and opined that Martin could be “very

dissatisfied” with what happens if he did not prevail on the motion to suppress.
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Based on Martin’s prior criminal history, the government announced thainMart
would face a potentiahandatory life sentence.

The magistratgudge likewiseemphasized the significance and potential
danger of moving forward with the motion to supprebsartin indicated that he
understood the risk associated with backing out of the plea agredméntas
firm in his desirdo proceed

A few weeks later, after holding an evidentiary hearing, the magigicde
issued a report and recommendation (“R&R”) recommending that the motion to
suppress be deniedAlthough the magistratgudge recoquized that the search
warrant was missing the signature of the issuing judge, he found the warrant to be
valid because other evidence established thas#fungjudge hadin fact,issued
the warrant in conformity with the Fourth Amendmérithe R&R concluded that
the issuing judge had, through an oversightply failed to include her signature
on the appropriate section of the warrant. Martin did not file an objection to the
R&R, andthe district courtltimately denied the motion to suppress

Following the denial of the motion to suppress, Maagain changed course

anddecided to plead guilty to the felam-possession count and the distributmfn

! Specifically, the magistrate judge noted that the issuing judge (1) opslhp\aed the
search warrant after finding probable cause to authorize the warrastat@&khatshe reviewed
the entire warrar@pplication package and (3) made handwritten notations on the warrant
application and the warrant itself, evidencing her consideration of the searcdntwaithe
magistratgudgealso determined that the search warrant sufficiently incorporateddgadgrom
the application package meet the Fourth endment’s particularity requirement.
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methamphetamine count. During the chaofyplea hearing, the district court
noted that it wadMartin’s second plea agreement and confirmed that Martin
understoodhat he faced a sentence of imprisonment ftemyears to life for the
drug offense. The court also asked Martin lfis counselOstrander had done
anything in an unsatisfactory manner, to whidartin replied, “No, §.” Martin
indicated that haevas “fully satisfied with the advice and representation [he had]
received in [the] case.”

The district court accepted Martinsecondplea and held a sentencing
hearing. During the hearipngttorneyOstrander requested that Martin receive a
tenyear sentence and spoke about the propriety of the motion to suppress. He
argued that the motion to suppress was -feeihded because no appellate court
had yet found that an unsigned search warravdas valid under the Fourth
Amendment. Ostrandatsonoted that he “could not tell [Martin] to withdraw the
[original] plea. . . . But [Martin] went forward [with the motion to suppress]
because it hadeen sold to him thatthat the search warrant wasda The
district courtdenied Martin’s request for a tgear sentence ansmposeda
sentence of 188 months’ imprisonment as tour@ | and 120 months
imprisonment as t@ountll, with the sentences to run concurrently.

B. Martin’s § 2255 Motion
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Soonafter the district court handed down its sentence, Martin filed his
2255 motion seeking to vacate, set aside, or cohiscsentence.Martin argued
that Ostrander had been ineffectsiace hehadadvised Martinto withdraw his
guilty plea and litigatehe motion to suppress because search warrantvas
unsigned and unenforceabldJnder this recommendation, Martin withdrew his
original plea. Martin argued thaOstrander’s performance was deficibeicause
“any competent attorney in crimal law woutl [have] known the ‘Good Faith
Exceptiori’ would have resulted in the denial of the suppression motion. Martin
further asserted that Ostranderscommendatiorto file a motion tosuppress
prejudicedMartin because he ultimately pled guilty to an agreement that required a
longer sentenceAccording toMartin, he would not have withdrawn the original
plea had he been properly advised by Ostrander.

Attached to Martin’s§ 2255 motion were three nearly identical affidavits
filed by friends of Martin Vo attested to the fact that they had “diligently
followed [Martin’s] case throughout all of the proceedings.” The affidavits stated
that Martin was advised by his previoadtorney that the case “should be
dismissed” due to the lack of an endorsing sigmatur thesearch warrant

The district court determined that an evidentiary hearing was not necessary
for the adjudication of Martin’§ 2255 motion. After reviewing the record, the

district court denied the motiprconcluding that Martin made the decision to
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withdraw his initial plea agreement “with full knowledge of the ramifications of

his decision.” The court recounted the warnings issued by the government during
various hearings and found that Martin “cannomndastrate that he rejected the
initial plea agreement based on his attorney’s failure to advise him."diStret

court also concluded that nothing in the record suggested that the motion to
suppress was frivolous or unsupport&hMartin was not abléo demonstrate that
Ostrander’s performance was deficient un8leickland v. Washington. And the

court foundthatwhen Martin walked away from the first plea agreement, he was
“equipped with the knowledge that he potentially faced a sentence of life
imprisonment.”  Thus, the court concluded Martin had failed to sustain
Srickland’s prejudice prong. The district court declined to grant a certificate of
appealability (“COA”) because it found that Martin had failed to enak
substantial showing of the denial of a constitutional right as required by 28 U.S.C.
§2253(c)(2).

C. Maurtin's Appeal

Martin appealed the denial of §s2255 motion proceedingro se. After
considering Martin’s appeal, this Court granted a COA on the following issue:

Whether the district court erred in denying Martin’'s
claim of ineffective assistance of counsel without holding
an evidentiary hearing to determine the nature of the
advice given to Martin by counsel with regard to whether
to withdraw his first guilty plea
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Martin filed a pro se Initial Brief, but after this Court appointed counsel to
represent Martin, his counsel filed a replacement b appealMartin asses
that the district court erred in denying <2255 motion withoutonductingan
evidertiary hearing because the record did not conclusively establish that he was
not entitled to relief based on his claim that Ostrander rendered ineffective
assistance of counsel.
1.
We reviewfor abuse of discretioa district court’s denial of an evidgary
hearing in the context of &2255 motion. Aron v. United Sates, 291 F.3d708,
714 n.5 (11th Cir. 2002) A district court abuses its discretion if it “applies an
incorrect legal standard, applies the law in an unreasonable or incorrect manner,
follows improper procedures in making a determination, or makes findings of fact
that are clearly erroneousiinthrop-Redin v. United Sates, 767 F.3d 1210, 1215
(11th Cir. 2014) (citation omitted). In reviewing the denial, we liberally construe
pro se filings, including pro se applications for relief pursuant to § 225%vron,
291 F.3d at 719ylederos v. United Sates, 218 F.3d 1252, 1254 (11th CR000).
V.
A criminal defendant like Martimvho files a8 2255 motion is entitled to an
evidentiary hearing in the district court "[u]lnless the motion and the files and

records of the case conclusively show that the prisisnentitled to no relief. . . ."
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28 U.S.C. § 2255(b):Aron, 291 F.3dat 714 If the petitioner “alleges facts that, if
true, would entitle him to reliéf,he must receivean evidentiary hearingo the
district court can rule on the merits of his claifdinthrop-Redin, 767 F.3dat
1216 (quotingAron, 291 F.3d a?15). A petitioner need not provas allegations
until an evidentiary hearing is heldron, 291 F.3d at 715 n.6.

But § 225%b) does not require that a district court hold an evidentiary
hearingevery tme a petitioner asserts a claim of ineffective assistance of counsel.
Holmes v. United States, 876 F.2d 1545, 1553 (11th Cir. 1989\ district court
need not hold an evidentiary hearing where the movant’s allegations are “patently
frivolous’ or where they aredsed uporiunsupported generalizatiahsWinthrop-

Redin, 767 F.3dat 1216 (citations and internal quotation marks omittedAn
evidentiary hearings also notrequired where the petitioner’'s alk@gns are
“affirmatively contradicted by the recordld. (citing Holmes, 876 F.2d at 1553).

Based on this standard, we must determine whether Martin set forth

sufficient facts in his8 2255 motion that, if taken as true, would enthien to

relief for his ineffectiveassistanc®f-counsel claim.In doing so, v do not decide

228 U.S.C. § 2255(b) provides, in relevant part, as follows:

Unless the motion and the files and records of the case
conclusively show that the prisoner is entitled to no relief, the court
shall cause notic¢ghereof to be served upon the United States
attorney, grant a prompt hearing thereon, determine the issues and
make findings of fact and conclusions of law with respect thereto.
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whetherMartin’s counsel was actually deficient in his performance, but rather,
whether theallegations, taken in the light most favorabldVartin, support hiss

2255 motion. We must also consider whether Martin’'s allegations are
affirmatively contradicted by the recordJltimately, we find that an evidentiary
hearing was not necessary in this case because the record affirmatively contradicts
the allegations seforth in Martin’s § 2255 motion and because the record
conclusively demonstrates that Martin would not have prevailed on hisaned
assistancef-counsel claim.

A. Martin’'s Allegations Are Contradicted By the Record

The main thrust oMartin’'s argunent as set forth in hi§ 2255 motion is
that he was denied effective assistance of counsel beCatrsmdesaidhe would
prevail on the motion to suppressd the case would be dismissédartin poined
to three pieces of evidence in support of his contention. First, Madiedthat
Ostrander advised him to reject the original plea deal because “the search warran
was unsigned, [and}herefore, it was unenforceallle Second, Martinclaimed
that Ostrandeadvisedhim to “withdraw his guilty plea écause hevill get the
case thrown out of coumith a Motion to Suppress."Third, three individuals
attested thaMartin told them that Ostrander advised Martin that “no signature . . .

means no case.”

10
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Other portions of the§ 2255 motion, however, contradict Martin's
contention that Ostrander guaranteed a win with respect to the motion to suppress.
Elsewhere inMartin’s pro se § 2255 motionMartin stated that Ostrandarerely
“painted a picture” of successfully challengimg tunsigned warrantAnd contrary
to Martin’s allegations of a promised winis § 2255 motionexplicitly states that
Ostrander simplyadvised Martin that he “could” win the motion to suppress.
Similarly, the affidavitdVartin attached to his 8255motion likewise support the
notion that Ostrandeold Martin thatthere was &hance that he would prevaihot
that hewould prevail All three affiants attested that Ostrander told th&ie
could win this case, due to the lack of a signature on threawts . . .” And each
of the three affiants recounts that Martin described listeninghte® &dvice and
suggestions” of Ostrandeithese statementhow thatwhile talking strategy with
his client, Ostrander stated that it was possible, but not mettiat Martin would
prevail on the motion to suppress.

Other portions of the recogimilarly contradictMartin’s claimto the extent
that it may liberally be construed to suggest that Ostrander guaranteed a win on the
motion to suppressApproximately one weekfterthe district court’s denial of the
motion to suppess, the court held a changkeplea hearing during which it
guestioned Martinabout Ostrander’s representationDuring the questioning,

Martin confirmed thaOstrander had done “everything that [Martin] asked him to

11
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do in [the] case” and that Ostrander had not performed in an unsatisfactory
manner. Martin even indicated that he was “fully satisfied with the advice and the
representation [he had] received in [the] casBy this point Martin knew that
Ostrandetad lost the motion to suppresSoit would have been appropriate, at
this point, for Martin to complain that Ostrander had guaranteed a win on the
motion to suppres$ he believed that Ostrander had in fact done Martin made

no such complaint and instead confirmed his satisfaction with Ostrander’'s
representation We have recognized “a strong presumption that the statements
made during the colloquy are trueUnited States v. Medlock, 12 F.3d 185, 187
(11th Cir.1994).

To the extent that Martin’pro se § 2255 motion can be read to complain
that Ostrander guaranteed the dismissal of Martin’s ¢4sdin’s own words and
those whose affidavits he filed affirmatively contradict Martin’s claiBecause
the distict court is not required to hold an evidentiary hearing where the
petitioner’s allegations are affirmatively contradicted by the redwah, 291 F.3d
at 715, we conclude that the district court did not abuse its coalldetiscretion
in declining to hold & 2255(b) evidentiary hearingnder the circumstances

B. The Record Conclusively Shows that Martin is Entitled to No Relief

Since tke record,even when viewed in the light most favorable to Martin,

shows that Ostrander, at mosgcommendedoroceeding with the suppression

12
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motion but did not guarantee dismissal of the casefind that the district court

did not err in declining to hold an evidentiary hearing because the record
conclusively showthat Martin is entitled to no relief. Martin could not prevail on
his Srickland claim because he cannot establidhficient performance by
Ostrander.

During pleanegotiations, defendants drentitled tothe effective assistance
of competent counsél. Lafler v. Cooper, 566 U.S. 156,162 (2012) (citation
omitted). Accordingly, e weltknown twegpart Srickland v. Washington test
applies to challenges to guilty pleas based on ineffective assistance of counsel.
Hill v. Lockhart, 474 U.S. 52, 57 (1985)Under Strickland, in order to make a
successful claim of ineffective assistance of counsel, a defendant must show that
(1) his counsel's “performance was deficient” and (2) his counsel’'s “deficient
performance prejudiced the defensé&ttickland v. Washington, 466 U.S. 668, 687
(1984).

To establish deficient performance by defense counsel, the defendant must
show that “counsel's representation fell below an objective standard of
reasonableness.’ld. at 688. Review of counssl’conduct is highly deferential,
there is a strong presumptidhat counse$ performance falls within the “wide
range” of reasonable professional competerndeat 689. Thealefendant bears the

burden of showindthat counsel made errors so serious that counsel was not

13
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functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.”
Id. at 687.

To demonstratehe prejudice prong ditrickland, the defendant must show
“that there is a reasonable probability that, but for counsel's unprofessional errors,
the result of the procdang would have beedifferent.” 1d. at 694. A reasonable
probability equates to “a probability sufficient to undermine confidence in the
outcome. |d. To establishSrickland prejudice in the context of a plea bargain,
the defendant must show the outcome of the plea process would have been
different with competent advicesee Lafler, 566 U.S. at 164.

Our decision irBmith v. Sngletary, 170 F.3d 1051 (11th Cir. 199%ads us
to the conclusion that Martin is unable to establish the defiperibrmance prong
of Srickland. In Smith, a criminal defendant wasffered a plea bargain in which
the state offerechot to seek a habitualffender enhancement for sentencing
purposes. Id.at 105253. After discussing the plea offer with counsel, the
defendant declined amndent to trial. Id.at 1053. A jury later convicted the
defendantand the courenhanced hisentencesentencing him to thirty years
because it found him to be a habitual violent feloffgnderbased on an ouf-
state conviction.ld.

After exhausting Id state remedies, the criminal defendant filed a motion

pursuant to 28 U.S.C. § 2254, alleging that he was entitled to relief because he

14
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received ineffective assistance of counsil. The defendant conteed that he
rejected the plea offer, which would\Je resulted in a lesser senterfloegause his

trial counsel told him that if he were found to be guilty, he would not bheduio

an enhanced sentencéd. Counsel assured him that his -aiitstate conviction
could not serve as a predicate offense under Florida’s habitual offender law and
that his maximum sentencé convicted would be seventeen yeardd. The
district court denied th& 2254 petition without an evidentiatyearingand the
defendant appealedd.

This Court affirmed. Even though we accepted that counsel gave the
defendant incorrect legal advie®ncerning Florida habitual offendedaw, we
concluded that he could not show that counsel's performance was deficient under
Srickland. 1d. at 105456. We noted that “[ijgnorance of weldefined legal
principles is nearly inexcusalilbut also acknowledged the universaticognized
rule that an “attorney is not liable for an error of judgment on an unsettled
proposition of law.” Id. at 1054 (citationgnd internal quotation marks omitted).
Ultimately, we determined, when counsel evaluated the plea offer, the relevant
statute had been effective less than eighteen months and no appellate court had
decided the habitualiolent-felony-offender issue.Id. at 1055. Put simply, the
law was not settled as to whether-otistate convictions could serve as predicate

offenses under Florida’s habitual offender law.

15
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As a result, we concluded that counsel's adwo® not fall belowthe
objective standard of reasonablenes$d. at 105455. While we recognized that
many reasonable attorneys would not have interpreted the relevant Florida law as
defense counsel did, relief could be granted/ if no reasonable attorney in the
circumstances would have interpreted as defense counsdiddi&ince we could
not find that no reasonable attorney would have reached defense counsel’s legal
conclusiondefense counsel’s performance was not deficihtat 105556. And
because the record conclusively establishatf#ict, we affirmed the denial of the
§ 2254 petitionwithout an evidentiary hearindd. at 1056.

Herg at the time Ostrander advised Martin to pursue the motion to suppress,
the law in Florida regarding the enforceability of an unsigned search warrant was
not clear. Indeedhe district court noted when denying the motion to suppress, “A
number of lower courts have examined the issue of whether an unsigned search
warrant is ‘issued’ within the meaning of the Fourth Amendment with varying
results, and this Circuit is silent as to the effecrodinsigned warrant.”

It was reasonable for Ostrander to pursue the motion to suppress because no
controlling authority had addressed whether a search conducted pursuant to an
unsigned search warrant violated the Fourth Amendment’s warrant requirement.
So while Ostrander’s advid® proceed orthe motion to suppress based on the

unsigned warrant turned out to be wrong, based on our holdfagitin, it did not

16



Case: 14-14399 Date Filed: 08/09/2017 Page: 17 of 17

fall below the objective standard acfasonablenessSmith, 170 F.3d at 10585.
And asin Smith,® because the record here conclusively establishes that Ostrander’s
performance was not deficient, an evidentiary hearing was not necessary. For this
reason, we conclude that the district court did not err when it deniethigl&
2255petition without holding an evidentiary hearing.
V.

The district court did not err when it declined to hold an evidentiary hearing

on Martin’s§ 2255motion. We therefore affirm the denial of the petition.

AFFIRMED.

% While Martin relies orLafler to support his position that Ostrander reredeneffective
assistance so he is entitled to relief un&teirckland, Smith is not contrary td_afler. In Lafler,
the parties conceded that counsel’'s performance was defidiemt he erroneously advised the
defendant to reject a plea offer on the grounds that he could not be convicted Sedriadfler,
566 U.S. at 174.As a resultthe Supreme Court found it unnecessarylégide the issuef
deficient performance Id. at 163, 174. The Court likewise concluded that the petitioner had
demonstrad prejudice. In Smith, however, like in Martin’'s case, we directly considered the
issue of performance because the government did not concede it. When we did soas'sh Ma
case, we concluded that the petidgohad not met his burden to show deficient performance.
Because Lafler met both prongs @fickland and neither Smith nor Martin didlafler is not
instructive here.
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