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WILLIAM PRYOR, Circuit Judge

This appeal and crosgppeal require us to review the convictions and
sentence of Damion Baston, an internationaltssficker nicknamed'Drac”

(short for Draculawho sometimesdlresgedup as a vampire, complete with yellow
contact lenseand goldplated fangsBastonforcednumerousvomen to prostitute
for him by beating them, humiliating therand threatening to kill them, and he
pimpedthem around the world, from Florida Australiato the United Arab
Emirates Baston challenges the sufficiency of the evidence forcongiction a
supplemental jury instruction, amtitke awardof restitution tohis victims Those
challenges fajlbut thecrossappeal by the governmeabout aefusalto award

one victim increaserestitutionhas merit.

The governmentrgues thathe district courerredwhen it refusedo awad
restitutionto a victim ofBaston’s sex trafficking in Australidhe district court
ruled that araward ofrestitution forBaston’sextraterritorial conducivould
exceedhe power of Congressder Article | of the ConstitutigiJ.S. Const.

Art. I, and the Due Process Clause of the Fifth AmendneerAmend.V. To

decide those issues, we magamine the scope of the Foreign Commerce Clause
id. Art. |, 88, cl. 3, a question of first impression in this Cirghd the
constitutionality ofthe William Wilberforce Trafficking Victims Protection

Reauthorization Act 020088 223 18 U.S.C8 159a)(2), a question of first
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impression in any circuitVe conclude thaCongres$as the constitutional
authority topunishsex traffickingby force, fraudpr coerciorthat occur®overseas.
We affirm Baston’s convictionand sentengdut we vacate higrder of restitution
andremandwith aninstructionfor the district court tancrease hisestitution
obligation

|. BACKGROUND

Bastonimmigrated to the United Statéem Jamaican 1989 After he was
convicted of an aggravated felgiBastonwas ordered removed 998 But
Bastonillegally reentered theountry by purchasing the identity atitizenof the
United StatesUnder this assumed identity, Baston opened bank accounts, started
businesses, and rented apartments in Florida. He also obtained a Florida driver’'s
license and &nited StatepassportBastontraveledthe worldunder the assumed
identity, visiting Australia, New Zealnd, Indonesia, the United Arab Emirates,
Russia, ChinaandBrazil, amongother placesBaston fundedhis lavish lifestyle
by forcingnumerousvomen to prostitute for him.

Bastonlearnedhow tobe apimp from Pimpology a bookwritten by
Pimpin’ Ken.Consistent withhe fifth lawof Pimpology Baston“prey[ed]on the
weak” byrecruitingwomen who were sexually abused as childg=ePimpin’

Ken, Pimpology The 48 Laws of the Gan2d (2008).Baston alsdorced his
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victims to refer to him as “Daddy$eeid., andtook all of the moneyhey earned
see idat 20.

But Bastonwasnot alwaysfaithful to thelaws ofPimpology Unlike
Pimpin’ Kenwho rejectedhe use of violencesee idat 2-3, Baston punched,
slapped, choke@nd threateedto Kill his victims whenever thegot “out of line”
And his victimstook thosethreats seriouslyin addition to his Transylvanian
tendencies, Bastamaintained anusculamphysique aided by havirtgs victims
inject him withsteroidson a regular basisie also clained to be a member of the
Bloodsgang

K.L., an Australian, met Bastat a nightclubn Gold Coast, Australia
when she was 24 years ofthedreamed of openiniger own restaurant, and
Bastonoffered tohelpher. But K.L. soondiscovered that Bastonfsal business
was pimping womerBastonsentK.L. to have sexvith clientsthroughout
Australiaat priceshedeterminedWhen Baston was not in Australlze had.L.
wire her earnings this bankaccounsin Miami. K.L. also prostituted for Baston
in theUnited Arab Emirates;lorida and Texas

K.L. testified that Baston beat her “often” and that he threateneartber
and her family if she ever stopped workiog him. Bastonwould backhand.L.
wheneveishe committed angerceived slightlike failing to cook him breakfasir

telling a bouncer how much money she mddee night, Baston suspected that
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K.L. was cheating on him. Hegokeherup, punched her hard in the pelvis, threw
her to the ground, and strangled h¢e. heated ugitchenknives aer an open
flame and threatened to slit her thr@@h another occasipBaston took K.L. to
the bathroom, held her against the wall by her throat, and bit her cheedhentil
bled.K.L. eventually escaped Baston’s contfierher family contactethe
American embasswhichrefused tdet herreturn toBaston inthe United States.
T.M. was 21 years oldthen shenetBaston She was attending Georgia
Southern University and needed money for college. She sent pioturerself to
one of Baston’s assoces,who convinced her to come to Miamoiwork as an
escort After she arrivedn Miami, T.M. metBastonat a nightclubHe convinced
her to work awvariousstrip cluks in Miami, whereshe would meet clients and have
sex with themat prices set by Bastoi.M. also prostituted for Baston irexas
andAustralia.
Baston oftememindedT .M. that, if she ever left him, “it wouldn’t be good”
for heror her family. One night, Baston thoughatT.M. was flirting too much
with a client. He drove her to a seclugedk and backhanded her so hard that she
fell to the groundHe remindedT.M. that he could bury her in the pakdno one
would ever find her. On another occasion, Baston thought T.M. was being
“disrespectful’ so he wrapped a belt around her neck and made her beg for

forgiveness while she crawled around on her hands and kkeeasdog T.M.
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musteredhe courage tflee fromBastonwhenhetemporarilyleft the countryto
visit Jamaica.

J.R. met Baston in 2013he was 2¥ears old at the time, living with her
mother in Georgiand working at a Little CaesarestaurantBut J.R.dreamed of
beinga model. Baston saw her modeling pictures on Instagrarhegah
communicating withheroverthe Interneand phoneBaston promised to help her
modeling career ancbnvinced her ttakea bus from Georgia to Miami. When she
arrived,Baston forced her to prostitute for hatwariousstrip clubs J.R.also
prostituted fohim in GeorgiaLouisiana Texas,Tennessee, and New York.
Baston and J.Rypically stayed irhotels,most oftera Marriott in Miami, and
Baston advertised her services on Backpage.¢dmereverJ.R. wasupposed to
be workingfor Baston shehad tocall him “[e]very hour on the holirand text him
regularly.

If J.R.disobeyed his orders, Bastaould punch hein the faceOne night,
Baston droe J.R.to a secluded parking lot atmld her not to “fuck with him” or
he would “chop . . [her] body up and havé¢i] thrown in the EvergladesOn
another occasion,R. andBastongot into an argumerand, #&houghJ.R. was
pregnant at the tim&astonpunched her in the sidedthreatened to stab her with
a broken broomBaston later forced J.R. to have an abortion because he “didn’t

want b have a baby by a punkid¢h.”
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Baston was arrested at his mother’s house in New York. A grand jury
indicted him on 21 caus, includingsex trafficking of K.L. by force, fraud, or
coercion 18 U.S.C. 81591(a)(1), in the Southern District of Florid&ustralia,
the United Arab Emirates, and elsewltiesex trafficking of T.M, id., “in the
Southern District of Floridh and elsewhefesex trafficking ofJ.R.,id., “in the
Southern District of Floridafdnd elsewhefeand several counts ofioney
launderingid. 8§ 1956,based on the sexafficking proceeds that Baston wired
from Australia to MiamiBaston proceeded to trial on all 21 counts.

The government calleseveral of Baston’s victimss witnesses, including
K.L., T.M., and J.RThe womertestified abouhow they met Baston, how their
relationships progressed, and hBastonused violence and coercion to force them
into prostitution. They also testified abdwdw often theyprostitutedfor Baston
and how much they chargéueir clients

After thegovernment presented tasein-chief, Baston filed a motion fax
judgment of acquittaHe challengedhe sufficiency of the evidence “on the
indictment as a whole” by raisirgpecific argumentagainsteach countWith
respect to theharge ofex trafficking J.R., Baston argued thatnever coerced
J.R.into prostitution she was already a prostitute whenmet herandtheir

relationshipwas nothing but amicahl&he district court denieBaston’smotion.



Case: 14-14444  Date Filed: 03/24/2016 Page: 8 of 35

Baston called three witnesses: sister hismother and himselfBaston’s
defense to theountsof sex trafficking was thatedid not coerce any of the
victims into prostitution; they did it freely and voluntarily. Baston arguedkhat
and T.M, for exampleprostituted in Australia becauges legd there andhey
couldmake a lot of monegloing it With respect to theountsof money
laundering, Bastormrguedn closing that “money made in Australia from a legal
brothel is legal” sdsending the money hy. . wire transfer is not money
launderingoecause there is nothing illegal about that mdney

After theclose of all evidengeBaston renewed his motion for a judgment of
acquittal“for the reasonghat werepreviously indicated.The district court again
denied it.Beforethe district courtnstructed the juryBastonstatedthathe had
“[n]Jo prodems’ with the instructionand was “in agreement” with them.

On the second day afeliberations, the jury submitted the following note to
the district court:

If prostitution is legal in [A]ustraliaand money was made there by

those means, would it be illegal to transfer funds abroad?

Specifical[lly the United States? Which laws are we to consider?

The district court answered the jury’s questmath thefollowing supplemental
instruction:

With resgect to Counts 121 [the counts of money laundering],.

the unlawful activity in question is the recruiting, enticing, harboring,

transportation, providing, obtaining, or maintaining a person,
knowing, or in reckless disregard of the fact that meafsrog,
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threats of force, fraud, coercion, or any combination of such means

would be used to cause that person to engage in a commercial sex act,

in violation of U.S. federal law, that is, 18 U.S.C. sections 1591 and

1596. Under U.S. law, such conduct is illegal, even if it took place

outside the United States, if the defendant was present in the United

States at the time he was charged. As always, you should consider all

of my instructions as a whole.

Baston objected to this instructibecause it “involed a legal interpretation of the
Statutes not includ[ed in] the Jury Instructions” and “introduced new theories to
the case without the Defense being given the opportunity to frgna.” The
district courtrejected these arguments

The jury convictedBaston of all 21 count3.he district court sentencédim
to 27 yearof imprisonment and a lifetime of supervised release. It ordered a
separate hearingn restitution.

The district court ordered Baston to &89,270in restitution:$78,000to
K.L.,$11,200t0 T.M., and$10,070to J.R.The district courtalculated these
amounts based on worksheets providethieygovernmentyhich multiplied the
hours that the victims prostituted for Baston by the amdbatsheychargedand
then subtractetheir estimatediving expensesThevictims’ earningsvere
calculatedbased on thetestimonyfrom trial; the district courtlid not require the
victims to testify a second tina the restitution hearing

The $78,000 award to K.lincluded the money she earned while prostituting

for Baston in the United States, but excluded the $400,000 she earned while
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prostituting for Baston in Australi@astonobjected tha# restitution award based
on conduct that occurred wholly overseasild exceedhe authorityof Congress
under the Foreign Commerce Claasel the Due Process Clause. drstrict
courtsustained the objection by statithgt“the government is ovexaching and
seeking amounts in restitution that atesippoted by ... theconstitution”

II. STANDARDS OF REVIEW

Several standards of review govénis appealand crossappeal We review
the sufficiency of the evidend® novoUnited States v. Hernandet33 F.3d
1328, 1332 (11th Cir. 2005)Ve reviewa supplemental jury ingtictionfor abuse
of discretion butwe reviewde novonvhethertheinstructionmisstatedhe law or
misled the juryUnited States v. Jame&42 F.3d 1333, 1337 (11th Cir. 2011). We
reviewthe factual findings underlyingrastitution ordefor clear errorUnited
States v. WashingtoA34 F.3d 1265, 1267 (11th Cir. 200&8hd we review the
procedures usedt the restitution hearing for abuse of discretidnited States v.
James459 F.2d 443, 445 (5th Cir. 197%Ye review the legality o4 restitution
orderde novoUnited States v. Rodriguezb1 F.3d 1244, 1260 (11th Cir. 2014)

1. DISCUSSION

We divide our discussion into two main pak#e address Baston’'s appeal

first. We then address tlieossappeaby the government

10
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A. Bastons Appal

Baston raises three arguments on apgpet, Baston argues that the district
court abused its discretion when it issued the supplemental jury instruction
SecondBastoncontends that the district court should have granted his motion for
a judgment of acquittal because the government provided insufficient evidence that
his trafficking of J.R. was “in or affecting interstate commerce,’18 U.S.C.
§1591(a)(1).Third, he contends that the district coused unreliable testimony to
calculatehis restitution obligationdVe addresgach argumenh turn.

1. The District Court Did Not Abuse Its Discretion by Issuing the
Supplemental Jury Instruction.

Baston argues that themplemental jury instruction was an abuse of
discretion for three reasons: it did not answer the jury’s question, it misled the jury,
and it misstated the law. But Baston has a problem: he made none of these
arguments in the district court.

Because Bastois challenginghe supplemental jury instruction for the first
time on appeal, we review his arguments for plain error. Fed. R. Crim. P. 52(b).
The government argues that we should not review Baston’s arguaneitits
because he affirmativebgreedo theinitial jury instructions in the district court.
Under the doctrine of invited error, “[w]here a party expressly accepts a jury
instruction, ‘such action... serve[s] to waive [his] right to challentjee accepted

instructionon appeal.”United States. House 684 F.3d 1173, 1196 (11th Cir.

11
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2012) (third and fourth alterations in original) (quotligited States v. Silvestri
409 F.3d 1311, 1337 (11th Cir. 2005)). But “the issue here suih@emental
Instruction given in response to the [jury’s] quas—not the initial
instruction[s].”United States v. Isnadii42 F.3d 1278, 1297 (11th Cir. 2014).
Although Baston agreed to thretial jury instructions, he did not agree to the
supplementglury instruction. Bastoimsteadfailed to object to the supplemental
jury instruction on the specific grounds he raises on appeal. But “failing to object
does not trigger the doctrine of invited errddriited States v. Dort¢l696 F.3d
1104, 1112 (11th Cir. 2012). When a defendant objects to a jury instruction in the
district court, but on different grounds than the ones he raises on appeal, we review
the instruction for plain erro6eeFed. R. Crim. P. 30(d).

We now turn to Baston'’s three challenges to the supplemental jury
instruction None identifies aabuse of discretiohy the district court. “[T]he
court’s supplemental instruction[] w[as] sufficiently clear and responsive to the
jury’s inquiry to fall squarely within the trial court’s range of discretion in this
area.”United Stags v. Fuiman546 F.2d 1155, 1160 (5th Cir. 1977). Because the
district court did not err, it did not plainly err eith&mited States v. Frankljr694

F.3d 1, 9 (11th Cir. 2032

12
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a. The Supplemental Jury Instruction Answered the Jury’s Question.

Baston corgnds that the supplemental jury instruction did not answer the
jury’s question. “When a jury makes explicit its difficulties,” the district court
“should clear them away with concrete accuraBpllenbach v. United States
326 U.S. 607, 6223 (1946).Thedistrict court instructed the jury that it could
convict Baston of money laundering whether or not prostitution is legal in
Australia. This answer was naoasponsive, according to Baston, because the jury
asked whethahe legality of prostitutiomffectal the charges afex trafficking At
trial, Baston argued that he did not codfce. or T.M. into prostitution; instead,
theyprostituted because it was legal in Australia ey could make money
doing it Baston contends that the jury wanted more méiron abouthis defense.

The problenwith Baston’s argumens that the jury did not askbout sex
trafficking. Thejury askedabout money launderings note asked whether it
would be “illegal totransfer fundsto the United States “[iJf prostitution is legal in
[AJustralia[] andmoneywas made there by those means.” (Emphases added.) And
the note asked a legal question about choice eHawhich laws are we to
consider?*—not a factual question abailie victins’ motives for prostituting in
Australia Tellingly, the jury’squestion mirrored the choiad-law argument that

Baston made in his closing argument.

13
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The district court answered this question, and its answer must have been
satisfactory because the jury asked no further questions about morgsriagor
sex traffickingafterreceivingthe supplemental instruction. “[T]hat there was no
further inquiry after the judge’s response to the note [] indicates that the judge’s
response cleared the jury’s difficulty with concrete accurddyited Statey.

Parr, 716 F.2d 796, 809 (11th Cir. 1983kcond alteration in original) (quoting
United States v. Andree66 F.2d 915, 922 (5th Cit982). The district court did
not abuse its discretion laynswering the questidhatthe jury actually asked
insteadof the question that Baston now argutessked.

b. The Supplemental Jury Instruction Did Not Mislead the Jury.

Baston argues that the supplemental jury instruction misled the jury by
suggesting it no longer needed to find that Baston’s conduct was “ifeotirad”
commercel8 U.S.C. § 1591(a)(1), an essential element of sex trafficking. The
supplemental instruction essentially erased this eleraectyding tdBaston by
not repeating it and by stating thecould be convicted so long as he “was
presenin the United States at the time he was charged.” We disagree.

The jury was not misled by the supplemental jury instruction because the
supplementaihstruction said nothing about the elements of sex trafficking. As
explained above, the jury’s note asked only about money laundering, and the

supplemental instruction addressed only that offense. Indeed, the instruction began

14
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with a prefatory clause-“With respect to Counts +31"—thatspecifically

referred tahe counts of money laundering. The jury would not have understood
the supplemental instruction as saying anything about the elements of sex
trafficking.

Nor did thesupplemental jury instruction neémrepeat the elements of sex
trafficking. Although sex trafficking was the “specified unlawful activity” for the
counts of money launderingl. 8 1956,“[a] conviction for money laundering does
not require proof that the defendant committezlspecifiqpredicate offensg,

United States v. De La Matd66 F.3d 1275, 1292 (11th Cir. 2004)jury

instruction on money laundering camit the elements of the specified unlawful
activity. SeeUnited States v. Martine)l454 F.3d 1300, 13312 (11th Cir. 2006

The district court did not confuse the jury by leavingtbatunnecessary
information. If any confusion somehaemainedthe district coureliminatedit by
reminding the jury tdconsiderall of my instructions as a wholeSeeParr, 716
F.2dat809. The jury could refer to thiaitial jury instructions, whicltorrectly
statedthe elements of sex traffickirgndthe requirement that Baston’s condhet

“in or affecting” commerce. Because “the district court’s additional instruction was
responsive tohe jury’s specific concern while prudently refocusing the jury on the
instructions. . .as a whole,'United States v. Davig90 F.3d 541, 548 (6th Cir.

2007),the district courtid not abuse its discretion.

15
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c. The Supplemental Jury Instruction Did NMisstate the Law.

Baston contends that the supplemental jury instruction misstated the law
because it failed to explain that he could not be convicted of sex trafficking unless
heknewhis conduct was in or affecting commerce. We rejected this argument in
United States v. Evand76 F.3d 176 (11th Cir. 2007), whenge held that sex
trafficking by force, fraud, or coercion does not “requir[e] knowledge by a
defendant that his actions are maffecting interstate commerted. at 1180 n.2
accordUnited States v. Phe@55 F.3d 255, 265 (5th Cir. 2014)nited States v.
Sawyer 733 F.3d 228, 230 (7th Cir. 2013). Baston contend<vetswas
wrongly decided, but “a prior panel’s holding is binding on all subsequent panels
unless and until it is overruled or undermined to the point of abrogation by the
Supreme Court or by this court sittieg banc’ United States v. Archgb31 F.3d
1347, 1352 (11th Cir. 2008A\nd Evanshas not been overruled or abrogated.
Accordingly, the district court did not abusediscretion because it was “under no
obligation to give a requested instruction that misstates the lawtéd States v.
L’'Hoste, 609 F.2d 796, 805 (5th Cir. 1980).

Even ifEvanswas wrongly decidedvhich we doubt Bastorwould still
lose. As explained above, the jury’s note asked about money laundering, not sex
trafficking. If the supplemental jury instruction had discussed the knowledge

element of sex trafficking, it would have been nonresponsive and confldireg

16
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a juy requestsa supplemental instructiothe district courshould answetwithin

the specific limits of the question presentddnited States v. Martir274 F.3d

1208, 1210 (8th Cir. 2001) (quotiténited States v. Behlet4 F.3d 1264, 1270

(8th Cir. 1994)). The district court did not abuse its discretion by failing to discuss
something that was irrelevant to the jury’s question. If Baston disagreed about the
elements of sex trafficking, he should have objected to thal jjuiry instruction

that addressed that element, not the supplemental jury instruction.

2. The District Court Did Not Err When It Denied Baston’s Motion for a
Judgment of Acquittal.

Bastoncontendghathis caviction of sex trafficking J.Rwas supportedyb
insufficient evidenceA defendant is guilty of sex trafficking by force, fraud, or
coercion if he’knowingly in or affecting interstate or foreign commerce
recruits, entices, harbors, transports, provides, obtains, advertises, maintains,
patronize, or solicits by any means a personknowing. .. that means of force,
threats of force, fraudipr] coercion. .. will be used to cause the person to engage
in a commercial sex attl8 U.S.C. 81591(ajl) (emphasis added). Baston
contendghat hs trafficking of J.R. wasot“in or affecting interstatecommerce
The question for our review is “whethalfter viewing the evidence in the light
most favorable to the prosecuti@myrational trier of fact could have fourjithis
elementlbeyond a reasonable dotildlusacchio v. United State$36 S. Ct. 709,

715 (2016)quotingJackson v. Virginia443 U.S. 307, 319 (1979)).

17
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The parties disputeur standard of review. The government argues that
becausdaston did notontesthecommerceslementn the district courtwe
should review highallenge to the sufficiency of the evidemegy for a “manifest
miscarriage of justicé Baston contends that we should review his argumhent
novobecause he raised a “genéxdiallengeto the suffieency of the evidencia
the district courtNeither party is correct: &eview Baston’s argument for plain
error. Fed. R. Crim. P. 52(b).

Our review is not limited to correcting‘enanifest miscarriage of justice
contrary to the governmentsgumentThat standardoes not apply unless the
defendantmakesno challenge to the sufficiency of the eviderdterthe close of
all evidenceSeeUnited States v. Hous684 F.3d 1173, 1196 (11th Cir. 2012);
United States v. Tapi@61 F.2d 1488, 1491 (11@ir. 1985) Baston challenged
the sufficiency of the evidenae his renewed motion for a judgment of acquittal.

But our review is notle novceither, contrary to BastonargumentHe
failed toraise the specific challenge the sufficiency of the evideethat henow
raiseson appealQOther circuitshave heldhata defendant preserves all challenges
to the sufficiency of the evidendeheraises a “general”’ challengethe district
court SeeUnited States v. Coope#54 F.3d 1104, 1117 (10th Ca011);United
States v. Spinnel52 F.3d 950, 955 (D.Cir. 1998);United States v. HoyL37

F.3d 726, 729 (2d Cid998) But see United States v. Clark&4 F.3d 949, 953

18
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54 (8th Cir.2009) We need not deciderhetherthosedecisions areonsistent vith
the law in this Circuibecausgeven ifthey areBaston did not raise‘generdl
challengeo the sufficiency of the evidencg&lthoughhis motion for a judgment of
acquittalchallengd the sufficiency of the evidenc&n the indictmenas a wholg
Bastonchallenged the “whole” indictmelly raisingspecificargumend against
each countWith respect to the count eéx trafficking J.R.Baston argued that he
did not forceherinto prostitution he did notarguethat his conduct was nbin or
affecing” commerceWhen a defendant raisspecific challenges to the
sufficiency of the evidence in the district court, but not the specific challenge he
triesto raiseon appeal, we review his argumémnit plain error.SeeUnited States v.
Joseph 709 F.3d 082, 1103 (11th Cir. 2013Wnited States v. Strayb08 F.3d
1003, 1011 (11th Cir. 200;/Ynited States v. Hunerlach97 F.3d 1059, 1068
(11th Cir. 1999.

Turning to the meritsye conclude that eationaljuror could have found
beyond a reasonable douttat Baston’s trafficking of J.R. wa4&n or affecting
interstatecommerceBecause there was no error, there was no plain error.eithe
Franklin, 694 F.3d a®. The district court correctly denied Baston’s motion for a
judgmert of acquittal.

Baston’s coduct was in commercd&he phrase “in commerceéfers tothe

“channels’andthe “instrumentalities” of interstate commerthited States v.

19
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Ballinger, 395 F.3d 1218, 1233 .1th Cir. 2005) (en bandpastonused both when
hetraffickedJ.R.He communicated wither byphone text message, and
Instagramhe convincedherto cross state linesna busheadvertised her services
on Backpage.comandhestayed with her ivarious hotelsAny one of thesés
sufficient toprovethat Baston’s conduct wds commerce.”SeeUnited States v.
Daniels 685 F.3d 1237, 1246 (11th Cir. 2012) (cell phonterstatdustravel);
Evans 476 F.3d at 1179 (hotelsat serve interstate travelgrenited States v.
Pipking 378 F.3d 1281, 1293 1th Cir. 2004) (Internetyacated on other
grounds 544 U.S. 902 (2005pp.reinstated 412 F.3d 1251 (11th Cir. 2005)
Bastonargueghatnone ofhis interstateonduct involved force, fraud, or
coercior—theactus reusf the statute-andthathis actual traffickingof J.R.
occurred exclusively in Floriddout we disagreeBaston alsdrafficked J.Rin
Louisiana, Texas, Tennessee, and New YArd even if we were to assume that
BastontraffickedJ.R.exclusively in Floridawe haveheld thata defendanivhose
“illegal acts ultimately occur intrastatstill acts“in commerce” ifhe“uses the
channels or instrumentalities of interstate commurdacilitatetheir
commission. Ballinger, 395 F.3d at 122@astoris use of phones, the Internet,
hotels, andusesfacilitated his trafficking of J.Rsohis conduct wasin

commerce
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Alternatively, Baston’sonductaffected commercd.he phrase “affecting
commerce’is a term of art that “ordinarily sigrja] the broadestgrmissible
exercise of Comgss’Commerce Clause powelCitizens Bank v. Alafabco, Inc.
539 U.S. 52, 56 (2003Thatpowerreaches purely local activities that are part of
an economic ‘class of activitie8iat have a substantial effect on interstate
commercé Gonzales v. Rai¢h45 U.S. 1, 17 (2005As we explained ifcvans
sex trafficking by force, fraud, or coercierevenwhen it occurssolely in
Florida™"ha[s] the capacity when considered in the aggregatdp frustrate
Congress broader regulation of interstate andeigneconomic activity. 476
F.3dat1179 Baston argues th&vansinvolved the sex trafficking athildren not
women but the reasoninip Evanscamotbelimited to childrenThe statute
prohibiting £x trafficking by force, fraud, or coercion is a valid exercise of
Congress’s full commerce powesnthe government casatisfy thecommerce
elemenin thatstatuteby proving thathe defendant’s condubtd ‘a minimal
effect on interstate commetrtdJnited States v. Rodrigue218 F.3d 1243, 1244
(11th Cir. 2000)accordUnited States v. Wall§84 F.3d 543, 548 (9th CR015)
That standard is easily satisfiedre Because Baston’s conduct was in commerce,
it necessarily affected commerce as wadeUnited States v. Viscom#44 F.3d

1365, 189 (11th Cir. 1998)
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3. The District Court Did Not Clearly Err or Abuse Its Discretion in
CalculatingBaston’s Restitution Obligations.

Baston’s final argumertdn appeal ighatthe district courtised unreliable
evidence to calculatas restitutionobligationsto K.L., J.R., and T.MThe district
courtcalculatel theobligationsbased onthe victims’testimony at trialit
multiplied how ofterthe victims said theworked by how much they said they
charged and then subtracted their estimated livipgrsesBasbn does not
challenge the mathnsteadhecomplainghatthe victims’ testimony was
unreliable because it was rsutbjected to rigorous crogxaminationBaston
maintains that head no occasion to creexaminethe victimsabouttheir
earnngsat trial because tlreearnings wer@ot relevant to his guilt or innocence
Bastoncontends that the district court should have forced the victims to testify a
second time at the restitution hearsahe could crosexamine themThis
argument is matless

The district court did natlearly err orabuse its discretion by relying on the
victims’ trial testimonyIn calculating avictim’s losses, distristcourt can rely on
any evidence “beanrg ‘sufficient indicia of reliability to support its probable
accuracy.”United States v. Singletar§49 F.3d 1212, 1217 n.21 (11th Cir. 2011)
(quotingUnited States v. Bernardingé3 F.3d 1078, 10831 (11th Cir.1996).
Thatevidence includes the “proat trial.” United States v. Hairstoi888 F.2d

1349, 1353.7 (11th Cir. 1989). Contrary to Baston’s argument, evidence can be
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sufficiently reliable for purposes of restitution even if it was not subjected to
rigorous cros®€xaminationSee, e.gid. at 1353 (relying on hearsay evidench);
re Sealed Cas&02 F.3d 59, 67 (D.C. Cir. 2012) (relying on grand jury
testimony).And district courts are not required hear live testimony a&very
restitution hearingSeeUnited States v. Sabhnabi9 F.3d 215258-59 (2d Cir.
2010) District courts have broad discretionchoosinghe procedures to employ
at arestitution hearing‘so long as the defendant is given an adequate opportunity
to present his position as to matters in disputeited States v. Maer, 226 F.3d
150, 151(2d Cir. 2000) Bastorhadthe opportunity to challenge the victims’
testimony at trial and again at the restitution heammgl he stilhas not offered
any specific reason whheirtestimony wasnaccurate or untrustworthyhe
district court committed no error

B. The CrossAppeal

In its crossappeal, the government argues that the district court erred by
refusing to awar@n additional $400,000 estitution toK.L. based on her
prostitutionin Australia.A person convictedfesex trafficking by force, fraud, or
coercion must paythefull amountof the victim’s losse$ 18 U.S.C. 81593(b)(1).
The full amounincludes®the gross income or valtie the defendant of the
victim’s service®r labor” id. 8 1593(b)(3),includingany money thathe victim

earned while prostituting for the defendaktie government contends thiie
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defendant mugepaythat money even if the prostitution occurred overseas
because, under tiWilliam Wilberforce Trafficking Victims Protection
Reauthorization Act 02008 federal courts have “exttrritorial jurisdiction”
over sex traffickingpy anondtizen who “is present in the United Statelsl.

8 159qa)2).

Baston argues thae does not owe restitutioa K.L. for herprostitution in
Australia becauste jury did not convict him of that condubutthatargument is
baffling. The indictment chargeBlastonwith trafficking K.L. “in . . . Australig”
and the jury convicted him of that offense. Plenty of evidence supptstedict,
especiallyK.L.’s lengthy testimonybouthow she prostitutetbr Baston in
Australia

Bastonalsoargues that the restitution stataganot reachis extratemtorial
conduct without exceeding Congress’s authority under Article | of theti@iditn
or violating the Due Process Clause of the Fifth Amendment. Although Baston
frames his argumengschallengs to theconstitutionality of theestitution statute,
his argumatsinsteadchallengethe constitutionality of section 1596(a)(2), which
confersextraterritorial jurisdiction over sex trafficking by force, fraud, or coercion.
If section 1596(a)(d¥s constitutional, then the restitution statisteonstitutional

Cf. United States v. Belfag€d11 F.3d 783, 8 (11th Cir. 201Q)Wefirst address
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Baston’'sargument undeArticle | and theraddres$is argument undehe Due
Process Clause.

1. Section 1596(a)(2) Is a Valid Exercise@ingress’Authority Under
Article | of the Constitution

“The powers of the legislature are definaald limited” Marbury v.

Madison 5 U.S. 137, 176 (1803nd“[e] very law enacted by Congress must be
based on one or more of its powersimerated in the Constitutiérynited States
v. Marison, 529 U.S. 598, 607 (2000hhe government defends section
1596(a)(2) under the Foreign Commerce Claus8, Const. Art. |, 8, cl. 3.

BastonargueghatCongress carot enactextraterritorial laws under the
Foreign Commerce Clauseci@ndo soonly underthe Offences Clausé. cl. 10
(granting Congress the power “[tjo define and punishQffences against the Law
of Nations’). Baston als@argues thasection 1596(a)(2) exceeds the scopthef
Foreign Commerc€lause Heis wrong on both amunts.

Congress’s power tenactextraterritoriallawsis not limited to the Offences
Clause. Bastomisreadsour decision irJnited States v. Bellaizadurtado, 700
F.3d 1245 (11th Cir. 2012)yvherewe held thathe Maritime Drug Law
Enforcement Actas applied to extraterritoridrug trafficking exceeded
Congress’s authority under the Offences Claltkat 1247 We did not hold that
the Offences Clause is thhaly power that can suppaah extraterritorial criminal

law; ourdecisionwas limited to the Offences Clause because the government
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failed tooffer “any alternative ground upon which the Act could be sustained as
constitutional’ 1d. at 1258 If the government had invoked tkereign Commerce
Clausein BellaizacHurtado, we might have reached a different result.

Contrary to Baston’s argument, this Court bpbeldextraterritorial
criminallaws undeprovisions of Article lother than the Offences Clausee,
e.g, Belfast 611 F.3d at 813 (Interstate Commerce Clause]j nothing in the
Foreign Commerce Clause limits Congress’s authority to exaetterritorial
criminallaws SeeHartford Fire Ins. Co. v. California509 U.S. 764, 8134
(1993)(Scalia, J., dissenting) Congress has broad power unflkee Foreign
Commere Clause]and this Court has repeatedly upheld its power to make laws
applicable to persons or activities beyond our territorial boundaries where United
States interests are affectgdGary B. Born & PeteB. Rutledge)nternational
Civil Litigation in United States Cour806 (5th ed. 2011(fA fairly natural
component of [the Foreign Commerce Clause] is the power to regulate conduct
that occurs outside of U.S. territory.th fact, nothingin Article I limits
Congress’s power to enazttraterritoriallaws. SeeEEOCv. Arabian Am. Oil Cg.
499U.S. 244, 2481991) United States v. Bake809 F.2d 134, 136 (5th Cir.
1980) For purposes of Article lye ask the same question of an extraterritorial law
that we ask of any lawthat is,whether itfalls within one of Congress’s

enumerated powers
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Article | givesCongress the powéjt] o regulate Commeragith foreign
Nations and among the several States, and with the Indian Trides. Const.
Art. I, 88, cl. 3 (emphasis added)either this Court nothe Supreme Court has
thoroughly exploredhe scopef the Foreign Commerce Claugut many
decisions haveterpreted its neighbors: the Interstate Commerce Clause and the
Indian Commerce Clausor example,ite Supreme Court has cautioned thred t
Interstate Commerce Clause “must be read carefully to avatingea general
federal authority akin to the police poweNFIB v. Sebeliusl32 SCt. 2566,
2578 (2012)The Interstate Commerce ClayssrmitsCongress te@nact‘three
general categoried regulatiori: Congress catregulate the channels of interstate
commercg “regulate and protect the instrumentalities of interstate commerce, and
persons or things in interstatemmercg& and ‘regulate activities that
substantlly affect interstateammerce,” including purely local activitis that are
part of an economic ‘class of activitidbat have a substantial effect on interstate
commerce.’Raich 545 U.Sat16-17. In contrast, he Supreme Couras
described the Indian Commerce Clausa dsoad powei Ramah Navajo Sch.
Bd., Inc. v. Bureau dkev.of N.M.,, 458 U.S. 832, 837 (1982), that gra@Gtngress
“plenary’ authority over Indian affair§Gotton Petrol Corp. v. New Mexico490
U.S. 163, 192 (1989)The extensive case law that has developed under the

Interstate Commerce Clause,” according to the Supreme Cisungtreadily
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imported to cases involving the Indian Commettausé because the Indian
Commerce Clause does not implicate “the unique role of thesStabur
constitutional system.’ld. One way to approach the Foreign Commerce Clesuse
to ask whether it imorelike the Intestate Commerce Claugee Indian
Commerce Claus®r somethingn between

Whatlittle guidance we have from the Supreme Cestablishe¢hat the
Foreign Commerce Clause provides Congrda®adpower The Supreme Court
has described the Foreign Commerce Clalilsethe Indian Commerce Clauss,
granting Congresapower that isplenary,” Bd. of Trustees of Univ. of lll. v.
United States289 U.S. 48, 56 (1933nd“broad,” United States v. Fortfhree
Gallons of Whiskey93 U.S. 188, 194 (1876). Also like the Indian Commerce
Clause, the Foreign Commerce Clause doepasdthe federalism concerns that
limit the scope othe Interstat€€ommerce Claus&eelapan Line, Ltd. vVCounty
of Los AngelesA41 U.S. 434, 449 n.13 (1978ut sedJnited States v.laMaliki,
787 F.3d 784, 793 (6th Cir. 2015) (“[A]n unbounded reading of the Foreign
Commerce Clause allows the federal government to intrude on the sovereignty of
other nations—just as a broad reading of the Interstate Commerce Clause allows it
to intrude on the sovereignty of the Statedtijleed, the Supreme Court has
suggested that “the power to regulate commercevhen exerciseth respect of

foreign commerce may be broader than when exercised as to interstate commerce.”
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Atl. Cleaners & Dyers v. United State&86 U.S. 427, 434 (1932 ccordBrolan

v. United State236 U.S. 216, 2189 (1915) “Although the Constitution grants
Congress power to regulate commerce ‘with foreign Nations’ and ‘among the
several States’ in parallel phrases,” the Supreme Court has explained, “there is
evidence that the Founders intended the scope of the foreign commerce power to
be the greaterJapan Linge 441 U.Sat448(citation omitted) The Supreme Court
has citedJlamesViadison,for examplejd. at 448n.12 whodescribed the Foreign
Commerce Clause as a “great and essential power” that the Interstate Cemmer
Clause merely “supplement[sThe Federalist No. 42at 283 (Jacob ECooke ed.
1961)

We need notlemarcatéhe outer bounds of the Foreign Commerce Clause
in this opinion We canevaluate the constitutionality of section 1596(a)(2) by
assumingfor the sake of argumerihatthe ForeignCommerce Clauseas the
same scope dke Interstate Commerce ClauBeother wordsCongress'power
under the Foreign Commerce Clausdudes at least the power tegulate the
“channelsof commerce between the United States and other coynitvees
“‘instrumentalities” of commerce between the United States and other countries,
andactivities that have ‘asubstantial effetton commercebetween the United

States and other countri€3f. Raich 545 U.S. at 1-617; accord United States v.
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Bollinger, 798 F.3d 201, 215 (4th Cir. 201%)nited States v. Pendletof58 F.3d
299,308 (3d Cir. 2011)

Section 1596(a)(2) is constitutional the leasas aregulation ofactivities
that havea “substantial effect” oforeigncommerceSection 1596(a)(2) gives
extraterritorial effect to section 1591, the statute that defines the crime of sex
trafficking by force, fraud, or coercioAnd Congress had ‘aational basisto
conclude thasuch conduet-even when it occurs exclusively overseas “part of
an economicclass of activitie'sthat have a substantial effect.on commercé
between the United States and other count@édRaich 545 U.S. at 17, 1We
explained inEvansthe comprehensive nature of this regulatory scheme

Section 1591 was enacted as part of the Trafficking Victims

Protection Act of 2000. .. [T]he TVPA is part of a comprehensive

regulatory scheme. The TVPA criminalizes and attempts to prevent

slavery, involuntary servitude, and human trafficking for commercial
gain.Congress recognized that human trafficking, particularly of
women and children in the sex industry, “is a modern form of slavery,

and it is the largest manifestatiohslavery today.” 22 U.S.C.

8§ 7101(b)(1);see also idat §7101(b)(2), (4), (9), (11). Congress

found that trafficking of persons has an aggregate economic impact on

interstate and foreign commerag, 8 7101(b)(12), and we cannot say

that this finding is irrational.
476 F.3dat 1179footnote omitted)Accordingly,section 1596(a)(2) is a

constitutionalexercise of Congress’s authority under the Foreign Commerce

Clause.
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2. Section 1596(a)(2) Doddot Violate the Due Process Clause.

Baston argues that section 1596(a)(2) violates the Due Process @lthese
Fifth Amendmenbecause he is a natizen and hisex trafficking of K.L.
occurred exclusively in Australidhe Due Process Clauggohibitsthe exercise of
extraterritorial jurisdictiorover a defendant whenvitould be “arbitrary or
fundamentally unfait United States v. Ibarguedosquera 634 F.3d 130, 1378
(11th Cir. 2011) (quotingnited States v. Cardale$68 F.3d 548, 553 (1st Cir.
1999)) The governmentespondghat underbasic principles of due process and
international law, its fair to hold Baston accountable fivafficking K.L. in
Australia. We agrewith the government

To determine whether an exercise of extraterritorial jurisdicadisfies due
processwe havesometimes consultadternational lawsee e.g, id.; United
States v. Banjok®90 F.3d 1278, 1281 (11th Cir.G4), but due proceseequires
only thatanexercise of extraterritorial jurisdictiarot be abitrary or
fundamentally unfair, a questiafh domestidaw, seeUnited States v. Davi905
F.2d 245, 28-49 & n.2(9th Cir. 1990) Compliance with international law
satisfiesdue procesbecausét puts a defendant “on notice” that he could be
subjected tahe jurisdiction of the United Statddnited States v. MarinGarcia,
679 F.2d 1373, 1384.19(11th Cir. 1982)see alsdJnited States v. Tinog804

F.3d 1088, 1116.21(11th Cir. 2002)explaining that compliance with
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international law is “sufficient” to satisfy due process). But compliance with
international laws notnecessaryo satisfy due procesSeeHartford Fire, 509
U.S.at815(explaining that Congress “clearly has constitutional autiotaty

confer extraterritorial jurisdiction in violation of international law if it so chogses)
Born & Rutledgesuprag at604 (“If Congress enacts legislation in violation[tdfe
limits of international law on legislative jurisdiction], it is well settled that U.S.
courts must disregard international law and apply the domestic statute.”).

It is neitherarbitrary nor fundamentally unfair to exercise extraterritorial
jurisdiction overBaston The Due Process Clause requirasléast some minimal
contact between a State and the regulated subfaot Charities for Reasonable
Fundraisirg Regulation, Inc. v. Pinellas Coun®21 F.3d 1211, 1216 (11th Cir.
2000)(quotingHellenic Lines Ltd. v. Rhoditjs398 U.S. 306, 314.2(1970)
(Harlan, J., dissenting)Baston’scontacts witlthe United State$o borrow the
word the government used at oral argumarg “legion.”Bastonportrayed himself
asacitizen of the United Stateble residedn Florida, where heented property,
started businesses, and opened bank accdmflistate Ins. Co. v. Hagud49
U.S. 302, 31718 (1981) He waspresentat his mother’'s home in New Yorkhen
arrestedCf. Burnham v. Superior Court @fal., 495 U.S. 604, 60-15 (1990)
(plurality opinion) Bastonused &-lorida driver’s license and a United States

passport to facilitate his criminal activiti€sf. Burger King Corp. v. Rudzewicz
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471 U.S. 462, 47576 (1985) He trafficked K.L. in both the United States and
Australia, and when he traffickdabrin Australia, he wired the proceeds back to
Miami. Cf. Watson v. Emips Liab. Assur. Corp.348 U.S. 66, 72 (1954In short,
Bastonused this country as a home base and took advantage of ithéawanot
now complaimaboutbeing subje&dto thosdaws

Alternatively, exercising extraterritorial jurisdiction ou&aston is
consistent with international lawhe governmentnvokesseveral principles of
international law, but weyill discussonly one Under thée‘protective principlé of
international lawa countrycan enacextraterritorialcriminal lawsto punish
conductthat“threatens its security as a state or the operation of its governmental
functions and “is generally recognized as a crim&ler the law of states that have
reasonably developed legal systénigestatement (Sead) of Foreign Relations
Law §833(1); accordUnited States v. Gonzalez76 F.2d 931, 9389 (11th Cir.
1985) The citizenship of the defendant is irrelev&@egeUnited States v. Benitez
741 F.2d 1312, 1316 (11th Cir. 198And itdoes not matter whether the conduct
had “an actual or intended effect inside the United Statgihe conduct may be
forbidden if it has gotentiallyadverse effect Gonzalez776 F.2dat B9
(emphasis added)herequirement®f the protective principlaresatisfied here.

Countrieswith developed legal systemscognizesex traffickingby force,

fraud, or coercioms a crimeAs Congressiasexplained, The international
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community has repeatedly condemned slavery and involuntary servitude, violence
against women, and other elements of trafficking, through declarations, treaties,
and United Nations resolutions and reports.” 22 U.STL® (b)(23) For

example, rore than 15@ountries including Australiahave ratified the Palermo
Protocolon human trafficking, which requir@s participantdo establishsex

trafficking by force, fraud, ocoercion as ariminal offenseSeeProtocol o

Prevent, Suppresmd Punishlrafficking in Persons, Especially Womend

Children, Supplementingpe UnitedNations Convention Again3transnational
Organized CrimgArts. 5, 3(a), Nov. 15, 20002237 U.N.T.S319, 34445.

Sex trafficking by force, fraud, or coercion also implicates the national
security of the United States. The political branches, who are the experts in these
matters seeHolder v. Humanitarian Law Projecb61 U.S. 1, 3334 (2010) have
identified sex trafficking as a threat to national security. According to Congress,
“Trafficking in persons. .is the fastest growing source of profits for organized
criminal enterprises worldwide22 U.S.C. §7101(b)(8). Those criminal
enterprises, in turn, destabilize other countries and fund terrorist g&eg&d.

White House, Nationaleturity Presidential Directive/NSRER (Dec. 16, 2002),
http://www.combatrafficking.army.mil/documents/policy/NSRE2.pdf National
Security CouncilTransnational Organized Crime: A Growing Threat to National

and International Securipyhttps://www.whiehouse.gov/administian/eop/nsc/
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transnationatrime/threa(all Internet materials as visitddar. 22, 2016, and
available in Clerk of Court’s case file). Sex trafficking also risks the spread of
communicable diseasesee?22 U.S.C. §7101(b)(11)Arthur Rizer & Sheri R.

Glaser Breach: The National Security Implications of Human Traffickiiy

Widener L. Rev. 6989-91 (2011) and supports underground networks that can be
used to smuggle drugs, weapons, and terrorists into the United S¢afeizer &
Glazer,supra at 83-85; Sandra Keefelkluman Trafficking and the Impact on
National Security for the United StajésS. Army War College-34 (2006) These
threats are more than sufficient to invoke the protective prin&gleJnited

States v. Sac, 632 F.3d 1203, 1211 (11th Cir. 2011)

Congress has the power to require international sex traffickers to pay
restitution to their victimgven when the sex trafficking ocewxclusively in
another countryBaston muspay restitution to K.L. for her prostitution in
Australia The district court erredshen itreducedherrestitution award.

IV.CONCLUSION

We AFFIRM Baston’'sjudgment ofconvictionsand sentencand
VACATE the order of restitutioandREM AND with aninstruction toncrease

the award ofestitutionfor K.L.’s prostitution in Australia
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