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COOGLER District Judge

PetitionerAppellantManuel Isaac Marquesr. (“Marquez”)appeals the
district court’s decision not to hold an evidentiary hearing before denyir@& his
U.S.C. § 2255 motion to vacate, set aside, or correct his senkéacpiez was
convicted by a jury of violatinthe Racketeeitnfluencedand Corrupt
Organizationg“RICO”) Act, 18 U.S.C. 88 19641968, by participating inra
organized crime enterprigevolving twentynine predicate actscluding murders,
arsons, and illegal gambling operatipasd sentenced to 240 months’
incarceration. Though it denied his § 2255 motiongdikgict court granted
Marquez’'srequest fol cetificate of appealability concerning whethas defense
coun®l wasconstitutionally ineffectivat trial and on appeahfter thorough
reviewof the record and briefs of the parties, and having the benefit of oral
argumentwe affirmthe district court on all issues raised on appeal

l.
A.

The following facts were established at Marquez’'s RICO trial. Marousez
through the ranks of alegal gambling organization that ran “bolita,” a numbers
game based upon published horse racing resase MigueBattle, Sr.(“Battle,
Sr) started the enterprise he 1960sdubbing it “The Corporation,” and began

operating in New York and New Jersey. At that time, there were other bolita
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operations in the same areas, such as one owngldraftzam Rydz (“Rydz”)and

a rival operation known as “The Company” operated by Humberto Davila
(“Davila”). Each organization operated numertapots” or“banks,” which were
businesses or stores where a bolita worker took DeésCorporatiorused

“soldiers” or “enforcers” to intimidate small businessners into mintaining

bolita spotsto check up on bankers who were unrdsporting their earnings, and

to enforce the “tweblock” rule, an unspoken understanding among rival bolita
operators that a new spot could not be opened within two blocks of a competitor’s
existing spot. These enforcers regularly destroyed property, assaulted and killed
people, and occasionally “burned out” rivaltotectthe Corporation’share of

the bolita markeandretain the respect and fear of its competitord thdoyalty

of its bankers and employeeBor many yearshese operations were extremely
lucrative for those at the top; for example, Rydz managed forty bolita spots that
collected oveonemillion dollars in bets per week.

In 1977, Battle, Sr, along with hidong-time bodyguard and Corporation
enforcerdulio Acuna(“Acuna”), were tried for the murder of one of the
Corporation’s former employedBattle, Srpled guilty to conspiracy to commit
murderand was imprisoned. Upon his releastate 1979, Battle, Shegan
working with his son,JoseBattle, Jr. (“Battle, Jr.”), who had been “tutored” in the

bolita business by Rydz Bttle, Sr.s request. Marquewho isBattle, Jr.’s uncle,
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entered into the business at that time as well, helping Battle, Jr. run thbaliédy
operations. ARydZs request thaBattle, Srprovide him some protection from
rival bolita operatorsBattle, Sr.agreed to merge Rydz’s lardaslita operation
into the Battlessmaller busines®attle, Srreorganized the Corporation, with
Rydz,Battle, Jr., andBattle, Sr.eachreceiving sixteemercent of the profits as
owners and Marquez being paid a percentddke profits as a salaryThe
combined organization operated in Queens, the Bronx, Broakighportions of
Manhattan

In 1982, Rydzand the Battles moved to MiamnaindMarquez took over on
site management of the bolita operationblew York Rydz andBattle, Jr.
supervised Marquehrough daily callsThey alsdraveledto New York twice a
month to review gambling records and reports, claim their percentage of the profits
in cash, and implememanagemendecisionsEmployees of the Corporation
routinelytransported millions in cashom New Yorkto Miami, delivering the
money tathe Battles and Rydand later to Marquez, aftbejoined them in
Florida in 1985

Marquez and others within ti@&orporation went to ruthless lengths to
enforce their policies, including the tvidock rule. TheBattles and Rydz set up an
account called “UNESCO” to pdie costs ofenforcingthe complianceof the

rule, including bail and legal defendgy 1983, the Corporation faced intense
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competition from rival bolita organizationsausingMarquezto rely heavily upon
Corporation enforcers Conrad “Lalo” PofiBons”) and Manny Guzman
(“Guzman”).Consuelo Alvarez (“Alvarez”) was employed as a bookkeepethe
Corporation for many years/orking directly under Marquez. Guzmand
Alvarez lived togethefrom around 1978 to 1988. Duringgtttiime, Alvarez
regularlyreceived cash from Marquez to gieeGuzmarandobserved Marquez
personally giving cash to Guzmahtheir apartmenthe also hear@uzman and
Pons discussing their enforcement workanalmostdaily basis Thus,Alvarez
knewthat the Corpration paidenforcers$1,500 to destroy properiy a store
$2,400 to break legs, $15,000 for arson, and $25,000 for misiarezalso
knew that Marquez had orderatleasten murders because she had to charge the
expenses for them against accounts listed in the books.

In 1983,Battle, Sr's braher, Pedro, a waiter uninvolved in the Corporation,
was killed and Jose “Palulo” EnriqugZEnriquez”)was believed to be his
murdererBattle, Srput out a $10@00 contract on Enriquez’s lifRydz was
approached by Earl Robins@fRobinson”), a gamhbhg associate, in Miami.
Robinson told Rydz that he had a man who could kill Enrigieund the same
time, Guzman told Alvarez that he had been told to find a competent assassin to
kill Enriguez One dayGuzman told Alvarez that Enriqueas in the hogfal,

andheshowed heahospital coat that he intended to use to get into the hospital, as
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well asasilencer that Marquez had broughtis apatment forhim (or someone
els@ to use to murder Enriquez. On October 7, 1983, Enriquez was found dead in
his hospital bed with two bullet wousitb the right side of his headh& day after
Enriquez’s deatrBattle, Sr.offered Rydz a glass of champagne to celebaaie
Rydz instructed Corporation employees to pay Robinson $100,000 from the
UNESCO account.&veral weeks lateBattle, Srgave Guzman and Pons two
bottles of Dom Perignon for a job well done

Alvarezalso remembered atcasion in the 1980s when she overheard an
operator of a Corporation spot in Brooklyn complain to MarquezZBatite, Jr.
thathe was being robbed every weekend, and that Guzman knew the robber. In the
presence of Alvarez, Guzman made arrangements forltben's murder and later
told Alvarez that he had to hire someone to dispose of the robber’s body. On
anotheroccasion in 1986, Alvarez observed Marquez leave mortesr at
apartment for Guzman the day after Guzman told heBiiie, Sr.had instructed
him to kill a woman on 90th Street because of “problems” with her husband.

In 1983 and 1984, Pons paid William Digbiaz”) to set firego thirty-five
rival bolita spots to enforce the twibock ruleagainst rival bolita operations such
as Davila’s The testimonies of Diaz and a New York City medical examiner and
pathologistestablished thdahesefires resulted in the deatb$ eightmen and

women.Pons typically scolded Diaz when people died in the fires because their
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deaths generated bad publicity and triggered criminal investigahtarquez,
however, shook Diaz’s hand and told him that he was doing a fine job aftdrehe se
fire in Brooklyn, New York.

Guzman told Alvarez that he and Pons claimed responsibiligrfarson at
410 West 581 Street in New YorkAfter Pons was arrested for tHaie, Marquez
went to Alvarez’s apartment and told Guzman to leave New Yorkheatdhe
would send his weekly salary to him. Guzman then fled to Puerto Rico and Alvarez
was given money every week to send to him. Marquez also arranged for Pons’s
weekly salary to be paid to a business owned by Bbnstherin-law while Pons
was in jal. Marqueztold Alvarezto charge these payments as expenses against the
bolita spots that Guzman and Pons had been operating, which continued to bring in
profits.

Rydz andBattle, Jrgenerallyattempted to negotiate with their rivals when
the two block ule was violated, as they believed arson was bad for business and
led to bad publicity and police investigations. Rydz was especially concerned after
a newspaper reported the death of a child in one of the arsons, but when he
guestioned Marquez about itawjuez replied, “What’s done is dohAlthough
Rydz andBattle, Jrlearnedabout the fires after the famhd advised Marqudo
minimize them, they never ordered Marquesttigpusing arson as an enforcement

tactic.
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The Corporation expanded to the point where by 1988, it operated 250
300locations andhad twelve to fifteen office®r processing bets, counting cash,
and keeping records. At a family member’s funeral on November 30, R983,
andBattle, Jrannounced they were retiring from the kliperationsThey
collected theifinal bolita distributions in early 198Marquez having had moved
to Florida in 1985, continued to manabe operations by reviewing bolita reports
and visiting Corporation sites and offices. Marquez began receiyaagcantage
of the Corporation’s bolita profits as an cavnn 1989 From 1985 through 1995,
the Corporatiortontinued to flourish, taking in $2 million metsweekly.

Marquez and the other owners of the Corporation not only received direct
profits from bolita operations but also laundered those proceeds in order to obscure
the illegal source of their wealth and avoid atr€bkis process began 982,
whenthe BattlesMarquez,and Rydz with the help of the Corporatitn
accountantOrestes Vidai(*Vid an”), began concealg millions of dollars inbolita
proceeds irbank accounts in Panantae Netherlands Antilles, and other foreign
nations Theyused nominee names or “front men” to hide the true identities of the
owners of the money. For examp\arquez’s brother, Maurillo Marquez, was
listed as a corporate director some accounts

TheBattles, Marquez, and Rydz then invedtegimonies located in these

foreign bankaccounts into various entitieBhey £t up domestic corporations to
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purchaseeal estatein south Florida, constructed muitiillion dollar homes on the
land, and then “leased” the homes to themselves. For exavtgigiiez purchased
his home in Key Biscayne, Florida, in this manner. Theytadswsferrednoney as
“loans” from the foreigraccountgo a series of domestic corporatighatwere
partially or wholly owned by members of tGerporation These corporations
wouldin turn pay Corporation members large salaries. These activities went on
largely undetected, with the exception of an incident in 1983 whBsgln and
Battle, Jrwere stopped at John F. Kennedy International Airport in New York
transporting $500,000 in bolita cash that they had obtained from Maithez.
cash was seizellvhen stopped, Battle, Jr. was carrying a report of bolita business
for the week of April 2, 1983, which listed $2,173,448 in assets and possibly
accounts receivable, and the contents of the UNESCO acdtenesulting
publicity causedhe bank that had loaned moneyotee of the Corporation’s shell
companiedo inquire as to the source of the funds tRattle, Jrand Rydz had
loaned tahe company and consequentlyditle, Jrand Rydavere forced to cash
out of that company and reinvest in other ventures.

In 1992,Marquez andBattle, Sr.alsolaundered bolita profits by investing
them ina casinan Peru.After learning that another New York bolita operator,
Luis DeVilliers (“DeVilliers”), had obtained a Peruvian casino license, Battle, Sr

forced DeVilliers to joirhim and several Venezuelan partners in investing in a
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casino at the El Crillon Hotel in Lima. Maurillo Marquez had a Venezuelan
passport and was listed as a shareholder on the corporate documents as a
representative foBattle, Srand MarquezBattle,Sr.useda different namevhile
in Peru, as he did not want his name on any documBnfsind the casindattle,
Sr.and Marquez obtained money directly from the Corporation’s New York bolita
operations, which infuriated Marquez’s succes®dtly Pozo (“Pozo”), who was
then theon-site manager of the bolita operationgNew York Pozo criticized the
casino as a mistake and a disaster. The reseafvestment fund$or the casino
came fromBattle, Sr.’s and Marquez’s offshore bank accounts. DeVilliers
investment came from his own New York bolita business. Mardisdtle, Sr,
and DeVilliers had invested $4.7 million, in approximately equal shares, by the
time the casino opened in 1993.

For the first several months, the casino had no competitbmanle
$200,000 in profits each month. After that, it lost money, partly dBatibe, Sr's
penchant for giving away gambling chips to Peruvian government and military
officials. DeVilliers, Marquez, andBattle, Sr.arranged for friends and associates to
carry cash to Peru in order to meet payroll expenses. Marquez and DeVilliers
discussed how fortunate it was that their respective bolita operations in New York

were able to finance their contributions.

10
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In October 1994, when DeVilliers and Marquez atterdpo sell the casino
to a Canadian corporatioBattle, SrthreatenedeVilliers to the point where
DeVilliers refused to go to Lima and told Marquez to do whatever he wishibd wi
his interest in the casin@gainst his better judgment, Rydz attemptedhelp
Marquez and DeVilliers sell the casino and recoup their investment3atilg, Sr.
accused Marquez of betraying him and threatened to murder everyone involved.
Rydz then toldBattle, Srthat the proposed sale was off, and he advised Marquez
to hand over his interest Battle, Srbecause the casino was a disaster. The casino
closed in 1996.

By the late 1990s, Marquez owed $190,000 to the Corporation, which had
greatly diminished due to increasing competitiiram 1995 to 2003, the
enterprise \as only taking irf$700,000n betsper weekAfter learning that he was
being investigated for murder, Marquez ftedSpain in 1999n November of that
year, pursuant to Marquez'’s instructions and through a power of attorney,
Marquez’s son sold Marquez’s propeiiyKey Biscaynend forwarded the profits
to Marquez to fund his life in Spain.

In early 2000, after Pozo stopped making distributions to Marquez a
Battle, Sr., Battle, Sr. threatened to “take his bolita business back” by killing Pozo
and his associates. Regardless, the bolita operations continued under P@zo until

series of arrests were made in the summe068

11
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In 2001,Battle, Jrand Rydzsold theirnomesin south Florida, hiding the
proceeds in their offshore accounts. WBattle, Jr. and Rydwere arrested in
March 2004, they werstill receiving money from at least one domestic
corporation which had been acquingith bolita funds thahad been invested and
cashed out of other ventures

B.

On March 16, 2004, a grand jury in the United States District Court for the
Southern District of FloridandictedMarquez and 24o-defendant®n two counts:
RICO conspiracyin violation of18 U.S.C. § 1962(d), and illegal gambling, in
violation of 18 U.S.C. § 1955.

Two days laterSpanish authorities arrested Marquez in Magndsuant to
aprovisional arrest warrant tendered by the United States to fBpatcordance
with a bilateral extadition treaty theTreaty on Extradition Between the United
Statesof Americaand SpainMay 29, 70,22 U.S.T. 7370n May 12, 2004, the
United States formally requested Marquez'’s extradition and attached the following
in support: (1xtheprosecutor'swornaffidavit; (2) a certified copy of the
indictment; (3) a certified copy of the arrest warrant; (4) a copy of the applicable
United States laws; and (5) the investigator’s sworn affiddggcribing the acts of
which Marquez was accused and the evogeupon with the accusations were

based.

12
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Marguezopposed his extradition in Spain, arguing, among other things, that
there was no evidence to support thargesecause the facts alleged in the
investigator’s affidavit wergague He also contended thamder the facts
presentegdthe Spanish courts could not determiteetherthe charged conduct
constituted a crime in Spain, including whether it would be barred by the
applicableSpanish statute dimitations which barred prosecution for crimes
committed before 1999 unless they are found to be continuing céftesa
hearing,athreejudge paneauthorizd Marquez’s extradition. Marquez appealed
to the Spanish National Criminal Court. That caarbanc denied his appeal and
auhorized his extraditionlhe court rejected hesrgument that the facts in the
extraditionpaperworkwere vagugenoting that the first chargena[de] reference to
the actions of the petitioner at the heart of a mafia organization engagedim certa
activities characteristic of organized crime” and that the second charge “refer[red]
to theillegal gambling activities committed by the mafia organization to which the
petitioner allegedly belongs.” [Criminal Docket Enltg. 26872 at3.] The
Spanish court wrote that “the facts contained in the extradition request are
perfectly definable under Spanish criminal laavid identifiedspecific provisions
of the Spanish Criminal Codkatcriminalized the samacts Marquez was
charged witcommiting. [Id. at 4.] The court also wrote thamder Article V of

the extradition treaty, the statute of limitations did notMarquez’sprosecution

13



Case: 14-14614 Date Filed: 04/06/2017 Page: 14 of 53

so long as it was not barred in tdaited StatesOn April 4, 2005, Marquez was
extradited to the Unitedt&es and arrested on a warrant issued pursuant to the
indictment.Pursuant to the terms of Marquez’s extradition, twenty years’
imprisonment was the longest sentence Marquez could receive if convicted in the
United States.

On April 28, 2005, attorney M Del CarmerCalzon(hereinafter
“counsel”)entered a notice of appearance on Marquez’s beé$tafwas initially
retained, butvhen Marquez became unable to pay her, tesdistrict court
appointed her to continue representimg and receiveompensatn through the
Criminal Justice Agtl8 U.S.C.A. 8 3006A

On May 31, 2005, the grand jury returnedrng-countsuperseding
indictment thatemovedhe illegal gambling count and added collection of
unlawful debtsee 18 U.S.C. § 1962(c), as an alternative theory of liability for
RICO conspiracy in violation of 18 U.S.C. §1962(d), which became the only
count.Thesuperseding indictment charged Marquez anddidefendantsinder
two alternative theories: (1) engagimga pattern of rackeering activity which
includedacts and threats involving murder, arson, illegal gambling, operation of
illegal gambling businesses, conspiracy to launder monetary instruments, and use
of interstate and foreign commerce facilities in the commission of murder for hire,

in violation of federal or state lawnd (2) collecting unlawful debtcurred and
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contracted through illegal gambling activity. The indictment also demanded
forfeiture of numerous bank accounts, real properties, and mortgage entitlements
and payments.

The United States offered to recommend todis&ict court a twentyyear
sentence of imprisonment in exclgarfor Marquez pleading guilty. Marquez did
not plead guilty, and his trial began in January 28@® lasted rougklsix months
Marquez was tried witBattle, Sr, Battle, Jr, Acuna, and two other edefendants
while other cedefendants were severed and tried separately. During the trial, the
district court ruledhat as to the first theory of liabiliip the indi¢dment the
United Statesvas required to prove personal participation in the conspiracy by
showing thatachdefendant agreed to personally participate in the commission of
two or more predicate acts. As to the second theory of liability, the distridt cour
ruled that the United Statesuld prove collection of uaivful debtby showing
thateachdefendant either had agreed to personally participatescollection of
unlawful debt or had specifically intended to otherwise participate in the affairs of
the enterprise with the knowledge and intent thatauspirators would conduct
the enterprise’s affairs thughthe collection of unlawful debt

Most of Marquez’s calefendants, includingattle, Sr, entered guilty pleas

during the trial, leavingnly Marquez Battle, Jr, andAcunato proceed to

15
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verdict! Alvarez, Rydz, and Diaz were some of the witnesses who offered the
most devastating testimony against Marquezndytie trial.

At some point during the triaMarquez’scounselas transported to the
hospital due to a condition that Marquez allegasa stroke She returned to trial
after a few days and continued to serve as Marqadimeey

The jury returnedts verdict on July 20, 2006, convicting MarquBaitle,

Jr., andAcunaof RICO conspiracy under both theories of liability. The jury found
Marquez guilty as to each of th@enty-nine predicate acts listedl the first theory
of liability.

OnMarch 3, 2008¢ounsefiled a motion td‘arrest judgmeritunder
Federal Rule of Criminal Procedu8d® based orMarquez’spurportedly improper
extradition from SpainMarquez, through counseargued that the United States
violatedthe “rule of speciality This rule provides that a requesting state may
prosecute a person only for such offenses for which he or she was surrefsered
United Satesv. Herbage, 850 F.2d 1463, 1465 (11th Cir. 198B)arquez further
argued that his extradition violatduet“rule of dual criminality,” which provides
that a person may be extradited only “when his actions constitute an offense in

both therequesting and requested stdtéd. With regard to the rule of speciality,

! Battle, Sr. was sentenced to twenty yeisarceration but died shortly aftbe was
sentenced.

2 Rule 34(a)(2) states that “the court must arrest judgméme ifourt does not have
jurisdiction of the charged offense.” Fed. R. Crim. P. 34(a)(2).

16
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the motion claimed that Marquez was prosecuted for a charge for which he was not
extradited: RICO conspiracy for collection of unlawful debt in violation of 18
U.S.C. § 1962(c)With regard to dual criminalityylarquez argued th#the Spanish
NationalCriminal Court incorrectly authorizets extraditionbecause the
investigator’s affidavit wasague, making it impossible for ti&panishcourtto
determine whether there was criminal continuity through and beyondtd 999
satisfy the Spanish statute of limitatiodgcording tothe motion although
Margquezwas extradited to be prosecuted for crimes still continuing after 1999, he
was actually prosecuted for crimes thatled beforda999. Marquez’s dual
criminality argument hinggupon his claim that he hadthdrawn from the
conspiracy byleeingto Spain bore the five-year statute of limitations on the
RICO violation began running in March 19%2e United Statesv. Pepe, 747 F.2d
632, 668—64 (11th Cir. 1984]the fiveyear statute of limitations prescribed in 18
U.S.C. § 3282 applies to RICO prosecutjons

At a hearing, the district court fouidatMarquez waivedhis rule of
speciality and dual criminality objections becauseéidenot raise therm a pretrial
motion which he was required to do by Federal Rule of Criminal Procd@ure

and hehad no good cause firedelay® However, the court also discussed and

% The district courteasonedhat because a challenge to the validity of an extradition is a
challenge to the court’s personal jurisdiction over the defendant, and a chadleegednal
jurisdiction is a claim oflefect in the prosecution, the objections were required to be made in

17



Case: 14-14614 Date Filed: 04/06/2017 Page: 18 of 53

rejected Marquez’s arguments on their mefiitee court found thahe rule of
speciality was not violated because the conduct for which the United States
actually prosecuted Marquez was directly interconnected with the acts for which he
was extradited. With respect to dual criminality, the cdaferred to th&panish
National Crimin& Court’s conclusioathat the conspiracy for which Marquez was
prosecuted was criminal in both the United States and SpdthatMarquez
could not assert Spain’s statute of limitations because the statute of limitations had
not expired under the laws of the requesting state.

Counsel also filed a motion for a new trial pursuarigderal Rule of
Criminal Procedur@&3, arguing, among other things, that the United States
violated itsdiscoveryobligations undeBrady v. Maryland, 373 U.S. 83, 83 S. Ct.
1194(1963);Giglio v. United Sates, 405 U.S. 150, 92 S. Ct. 763 (1972); and the
Jencks Act, 18 U.S.C § 3500 The motion pointed out thitarold Marchena
(“Marchena”) the exmanager of the El Crillon casino in Peru and a witness
during theUnited State's casein-chief, had filed a postial affidavitin
Marquez’s ancillary criminal forfeiture proceedirgkeging that Detective David
Shankgq“Detective Shanks’)theUnited States’snain case agent, had made

“money promises” to hinm exchange for his testimonlylarchena’s affidavit

accordance with Rule 12, which requires a motion alleging a defect in the pros¢olie
made before trialFed. R. Crim. P. 12(b)(3)(A).

18
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explained that hbad previouslyobtained a civil judgment in Peru against
Marquez andBattle, Srfor breach of his casinemploymentontract. Marchena
attested that when meet with Detective Shanks and Robert O’'Bannon
(“O’Bannon”), an employee of the Diplomatic Securitgi¥ice about assisting
them inMarquez’scase heaskedthemabout his chances of collecting on his
Peruvian judgmenfccording to Marchend)etectiveShanks had advised him to
follow up onhis Peruvian judgment in the United Sta@msdO’Bannongave hin
the number of a Miami attorneylarchena retained that attorney to help in
collecting his judgmentde filed a notice ofien in Marquez’scriminal caséoefore
trial in which hemade the same allegat®iout added that he had not spoken to the
prosecutas about the “agreement” because he assumed that Detective Shanks was
authorized to act for the United Stat€sunselargued in Marquez’s motion for
new trialthathad the United Statelsclosed the “money promiseBétective
Shanks made to Marcheimadiscovery she would have crossxaminedviarchena
and Detective Shankamn theirfinancial interests in obtaining a convictidrhe
district courtdenied Marquez’s motioat a hearingiejecting his claim that the
United Statesiolated any of its obligations to disclose evidence related to the
alleged agreement.

On April 30, 2008, the district court sentenced Marque&zitdmonths’

incarceratiorandthree yearssupervised releasmnd ordered him to pay $69,600
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in restitution and a $100.00 special asses#.Battle,Jr. was sentenckto 188
months incarceratiorandAcuna to lifein prison

Counselimely filed a notice of appe&br Marquez but she subsequently
asked for and received a number of enlargements of time in which befitatial
brief. On April 30, 2009, thdJnited States requested a hearing in aid of appeal
before the district courh Marquez’s criminal casgursuant tdJnited States v.
McClain,* requesting a determination amethercounselwas capable of
representing Marquez on appda support, the United States noted that on
October 31, 2008t had filed a civil action in the United States District Court for
the Southern District of Florida seeking repayment of counsel’s student loans that
were overdueThe United States furtheoted that cunsel failed to appear at a
settlement conference in that case, prompting a show cause hearing, and at the
hearing,counsel stated that she was suffering from severe depression. The United
States also claimed in its motion that its counsel in the student loaadvésed
the court that counsel had told her that she may have had-atroke during

Marquez'’s trial and that is why she could not remember things. The United States

4823 F.2d 1457 (11th Cir. 198%verruled on other grounds by United States v. Watson,
866 F.2d 381, 385 n.3 (11th Cir. 1989)MeClain, this Courtheld that failure to advise a
defendant that his attorney was under investigation before and during hig thaldame
United States Attorneg Office that was prosecuting the defendant deprived him of a fair trial
where the defendant was not advised of the conflict of intécesit 1462—63.

20



Case: 14-14614 Date Filed: 04/06/2017 Page: 21 of 53

further advised that theourthadsuspended counsel from thegice of law in the
district.

On June 12, 2009, the district cooonducted #McClain hearingwith
counsel and Marquez, who appeared telephonically. The court noted that counsel’'s
pending student loan cakad concluded with a final judgment against fidie
court inquired whether counsel had informed Marquez of her student loan case
and bothcounseland Marquez confirmed that she had. During this exchange,
Marquez stated that he did not wantinseko continue tarepresent him “if she
has those problenisThecourtruled that the matter of counsel’s continued
representatioshould first be addressed by this Court but explained that its
recommendation would kibat it did not see any conflict of intereShe court
noted that counseli®presentatioduring trial and sentencing was thorough and
competentstating

| thoroughly remember trying this case for over six months, and |

found at the time that Ms. Calzon had been very competent in the

representation and that she was thorough and prepared on a daily basis

to represent Mr. Marquez’s interest and did so appropriately from

everything | saw.

Now, there were plenty of difficulties along the way in terms of

money. In the beginning Mr. Marquez hired Ms. Calédnmemember

right . . . and ran out of money . . . to continue the representation at a

time when this trial was set with multiple defendants and with all

kinds of deadlines upon us, including investigations that were going
on.
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So it took quite an effort, but | was able to obtain funding

through the CJA program to continue Ms. Calzon’s representation,

and so | was very involved with that representation because she had to

present her bills to me and justify everything that she was doing.

So | have a very thorough understanding of what she was doing
for her client, what services she needed in order to perform her duties
The representation, as far as I'm concerned, was thorough at the

time of trial and . . . sentencing . . .

So both in terms ahe trial and the sentencing, as far as | could
observe, Ms. Calzon was alert, involved, prepared and appropriate.
[Criminal Docket EntryNo. 2960at 11+13]

On May 5, 2009, counsel filed the initial brief in Marquez’s direct appeal
before this Court. Shargued that the district court erred when it denied Marquez’s
motion to arrest judgment, which challenged his extradition from $@ei@d upon
speciality and dual criminality grounds, his motion for new trial, which argued that
the United States violatets disclosure obligtions related to the Marchena
agreementamotion alleging deprivation of a fair trial, which claimed that the
court delayed disclosure of discovery that pertained to some witnesseas, and
motion for severance or mistrial, which argued that the closing arguments of co
defendanBattle, Jrwere antagonistic to Marquez’s theory of defeii$es Court

denied the direct appeals of MarquezsdefendantsUnited Satesv. Acuna, 313

F. App’x 283(11th Cir. 2009 unpublished)and Marquez direct appealJnited
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Satesv. Marquez, 594 F.3d 855 (11th Cir. 2010). With regard to Marquez’s
argument that the district court incorrectly denied his motion to arrest judgment,
this Court held that Marquez waived the challenge to his extradition by counsel’s
failure to raise it in a pretrial motion and did not reach thetséd. at 858-59.
The Supreme Court denied Marquez'’s petitiorafarrit of certiorari on June 1,
2010.Marquez v. United Sates, 560 U.S. 947, 130 S. Ct. 3373 (2010).

On May 5, 2010, Marquez filed a motion to appoint counsel for purposes of
filing his 8§ 2255 motion. The motion was granted, as was a motion to appoint a
second attorney to assist with the § 2255 motion. On June 1, 2011, Marquez filed
his § 2255 motion. Marquez alleged he received ineffective assistance of counsel
based ortounsel’'y1) failure to timely challenge his extradition from Spain; (2)
failure to advise him concerning his options for pleading guilty; (3) suffering a
mid-trial stroke and depression and then blaming Marquez for her downfall which
prejudiced him at closing and also in her failure to raise meritorious issues on
appeal; (4) never meeting with Marquez to discuss the case which caused her to
make numerous trial errors resulting in his convictions; and (5) failure to advise
him on his Fifth Amendment right to testiffhe Unted States attached counsel’'s
affidavit, which responded to Marquez’s allegations, in support of its response in
opposition to the § 2255 motion. On June 17, 2013, a United &tatpstrate

judge entered an §3age report recommending Marquez’'s § 2255 claims be
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denied without an evidentiary hearing. Marquez objettig¢de report and
recommendatiorthe United States responded, and Marquez refliad

September 30, 2014, the district court issuegleamty-page order adopting the
magistrate judge’s report and recommendation to deny Marquez’s 8§ 2255.motion
The district court concluded that upd&novo review and upon takintpe facts

alleged in Marquez’s § 2255 motion, except for those facts conclusively refuted by
the record, as true, Marquez was not entitled to raief matter of law and thus an
evidentiary hearing was not warrantethwever, the district court granted

Marquez aertificate of appealabilityon the issue of whether counsel Calzon was
ineffective at trial and on appeal.”

This appealdllowed.We have jurisdiction pursuant to 28 U.S.C. § 1291.

.
A.

As Marquez frames it, the only issue on appeathether thelistrict court’s
denial ofhisrequest for an evidentiary heariagthe ineffective assistance of
counsel claims imis 8 2255 motionwas errorThis Court reviews a district court’s
denial of an evidentiary hearing on a 8 2255 motion for abuse of discrstamv.
United Sates, 291 F.3d 708, 714 n.5 (11th Cir. 2002).district court abuses its
discretion if it appliesmincorrect legal standard, applies the law in an

unreasonable or incorrect manner, follows improper procedures in making a
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determination, or makes findings of fact that are clearly errorieddisthrop-
Redin v. United Sates, 767 F.3d 1210, 1215 (11th C#014)(quotingCitizens for
Police Accountability Political Comm. v. Browning, 572 F.3d 1213, 12387 (11th
Cir. 2009) (per curiam))

A federal prisonemay bring a collateral challeng@his sentencey
moving the court to vacate, set aside, or correct the senghteS.C. 255(a).
“Unlessthe motion and the files and records of the case conclusively show that the
prisoner is entitled to no relief, the court shallgrant a prompt hearing tre®n,
determine the issues and make findings of fact and conclusions of law with respect
thereto.”ld. 8 2255(b) “[I]f the petitioner-‘alleges facts that, if true, would entitle
him to relief, then the district court should order an evidentiary hearing and rule on
the merits of his claim. Aron, 219 F.3dat 714-15 (QuotingHolmes v. United
Sates, 876 F.2d 1545, 1552 (11th Cir. 1989However, a district court need not
hold a hearing if the allegations apatently frivolous,‘ based upon unsupported
generalizationsor ‘affirmatively contradicted by the recofdWinthrop-Redin,
767 F.3dat1216(quotingHolmes, 876 F.2d at 1553%ee, e.g., Lynn v. United
Sates, 365 F.3d 1225, 1239 (11th C2004) (“Because the. . affidavits
submitted by Lynn amount to nothing more than mere conclusory allegations, the
district court was not required to hold an evidentiary hearing on the issues and

correctly denied Lyn's 8§ 2255 motion.”)
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The Sixth Amendment guarantees criminal defendants a righedsonalyl
effective”legal assistanc&rickland v. Washington, 466 U.S. 668687,104 S.Ct.
2052, 2064 (1984 )A defendant seeking relief on the basis of ineffective assistance
of counsemust thus demonstratieat counsel’s performance failed to méa
objedive standard of reasonablenédsl. at 688, 104 S. Ct. at 2067 he proper
measure of attorney performance [ishsonableness under prevailprgfessional
norms’ Id., 104 S. Ct. at 2065Judicial scrutiny of counsel’s performance must
be highly deferential.td. at 689, 104 S. Ct. at 2065. Courts should presume
counsel was effectivendmustavoid secondjuessingounsel’s performanaosith
the benefit of hindsightd. Additionally, becase “[a]n error by counsel, even if
professionally unreasonable, does not warrant setting aside the judgment of a
criminal proceeding if the error had no effect on the judgmestdt 691, 104 S.
Ct. at 2066, the defendant must also establish thaighis were prejudiced as a
result of the attorney’s substandard performaltat692, 104 S. Ct. at 2067.
The prejudice requirement has been met when the petitioner has shown that “there
Is a reasonable probability that, but for counsel’s unprofessional errors, the result
of the proceeding would have been differeid.”at 694, 104 S. Ct. at 2068.
court may decline to reach the performance pafrigrickland's testif it is
convinced that the prejudice prong has not been be satisfied.697, 104 S. Ct.

at 20609.
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B.

First, Marquez arguethatthe district court abused its discretionderying
his ineffective assistance of counstim without an evidentiary hearingtause
his counsefailed to timely challenge the validity of his extradition from Spéve.
are not persuaded

We note that we need not deciudbether counsel'&ailure toraisethe rules
of speciality and dual criminality objections until well afi¢arquezwas
convicted constitutedeficient performancanderSrickland becauséMlarquez
cannot show thatis objectionsvould have been grantéy thedistrict courteven
if they were timely filedThis Court has explained th&pecialty is a doctrine
based omnternational comity. Because the surrender of the defendant requires the
cooperation of the surrendering state, preservation of the institution of extradition
requires that the petitioning state live up to whatever promises it made in order to
obtain extadition.” Gallo-Chamorro v. United Sates, 233 F.3d 1298, 1305 (11th
Cir. 2000)(quotingUnited Sates v. Najohn, 785 F.2d 1420, 1422 (9th Cir. 1986)).
However, this Court has clarified that “[theerthan mandating exact uniformity
between the charges set forth in the extradition request and the actual indictment,
‘[w]hat the doctrine of specialty requires is that the prosecution be based on the
same facts as those set forth in the request for etxtradi 1d. (quotingUnited

Satesv. Sens, 879 F.2d 888, 8996 (D.C.Cir. 1989)(internal quotation marks
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omitted) see also United States v. Saccoccia, 58 F.3d 754, 767 (1st Cir. 1995)
(“[ O]beisance to the principle of speciality does not requireatdafendant be
prosecuted only under the precise indictment that prompted his extradition or that
the prosecution always be limited to specific offenses enumeratee in t
surrendering state’s extradition ordéi(Citations omittedl Ratherthe questiond
“whether, under the totality of the circumstances, the court in the requesting state
reasonably believes that prosecuting the defendant on particular charges
contradicts the surrendering state’s manifested intentionSyhether the
surrendering stateould deem the conduct for which the requesting state actually
prosecutes the defendant as interconnected with (as opposed to independent from)
the acts for which he was extradite8dtcoccia, 58 F.3d at 767.

As the district court recognized in rejectib@rquez’s speciality argument
in his motion to arrest judgmenhe facts set out in thiigpanish National Criminal
Court’'sen banc order authorizing his extraditistated that Marquez was involved
in a conspiracy involving illegal gambling and bettifgosecution for RICO
conspiracy based on coltean of unlawful gambling delwasintegrallyconnected
to those factsAdditionally, Marquez was extradited and prosecuted on the same
charge RICO conspiracyn violation of 18 U.S.C. § 1962(diRatherthan add a
new count, thesuperseding indictment merely clarified that the neadyailed

theory of collection of unlawful debt was an alternative theory of liability under the
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still-existing Count | RICO conspiracy charpat already included the
racketeering theoryndeed, being charged with a RICO conspirddgrquezwas
already liable for the foreseeable acts of hislefendantsincluding the unlawful
collection of debtThus, the addition of the collection of unlawful debt thestidy
not materially alter the offense for which Marquez was extraditelodid not
violate the rule of specialitysecausehe district court would not have granted
Marquez's speciality objection if it had been timely filed (and in fact rejected it on
its merits as an alternativeason to deny his motion to arrest judgmédrg cannot
show that counsel’s failure to raise it before trial prejudiced Rurther, even if
Marquez could establish that counsel would have been successful incoogvire
court that the United Statskould not be allowed to prosecute him for RICO
conspiracybasedon the collection of unlawful debt theory, he cannot show that the
outcome of his trial would have been different becdlisgury found Marquez
guilty of RICO conspirag under both of the two alternative theories of liability: a
pattern of racketeering activity and collection of unlawful debt. Thus, even setting
aside the collection of unlawful debt as one theory of liability, Marquez would still
have been prosecuted and found guilty for RICO conspiracy under the pattern of
racketeering activity theory of liability, resulting in the same outcome

Marquez’'s dual criminality argument similarly fails. While the rule requires

that the onductfor which the defendant is extradited be an offense in both the
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requesting state and the extraditing stsae Gallo-Chamorro, 233 F.3d at 13Q6t

“does not require that the name by which the crime is described in the two
countries shall be the same; nor that slsope of the liability shall be coextensive,

or, in other respects, the same in the two countries. It is enough if the particular act
charged is criminal in both jurisdictionsCbllinsv. Loisel, 259 U.S. 309, 312, 42

S. Ct. 469, 47671 (1922).

We haveno doubt that theonduct for which Marquez was extradited to the
United States for committinig criminal in both the United States and Spdine
Spanistcourt itself recognized th#tte chargeinvolved a mafia organization
engaged in activitiesharacteristic of organized crime, stated that the facts in the
extradition request “aregpfectly definable under Spanish criminal law,” and even
identified Spanish statutesnder which Marquez could be prosecuted for the same
conduct.The Spanisltourt’'s analysis would not have differed had it been
presented with the superseding indictment because it did not add a new count or
materially alter the offense for which Marquez was chargjked.Spanisltourt
also rejected Mrquez’'sargumenthatSpanish law barring prosecutitor crimes
committed before 1999 meant that the charged RICO conspiracy was not criminal
in Spain,concludingen banc thatas long as the limitations period had not expired
under U.S. law, he coulibtasserta dual criminality argument based on Spain’s

statute of limitationsin denying Marquez'’s postrial challenge to his extradition
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on dual criminality grounds, the district coddferred to the Spanish court’s
explanation anapplication of Spanish lavegarding dual criminalityrejecting
Marquez’'s argument that the Spanish court incorrectly authorized his extradition
and noted that the statute of limitations for the RICO conspiracy had not expired.
Marquez has natemonstrated that the district court would have reached a
different conclusion had it been presented with this motion prior to trial. Indeed,
the indictmentharged that the conspiracy continued to operate welthpast
March 1999 commencement of the statute of limitations, and the evidence at trial
established thdflarquez and the other owners of the Corporation continued to
hide assets and dispose ofgbitten gains up to the point of their arrests in 2004,

Marquez has not presented any factual dispute that would have been
appropriate for an evidentiary heariog this claim Because thdistrict courts
rejection of Marquez’s rule of speciality and dual criminadityumentsvas made
on purely legal grounds, revidentiary hearing was warranted

C.

Next, Marquez claimshatcounsel was ineffective for failing to
communicate th&nited State's twenty-yearplea offerto himor entering into
plea negotiations on his behalgain, we are unpersuad#uhat the district court

abused its discretion in refusing to hold an evidentiary hearing on this claim
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Srickland’s two-part test applies in determining whether counsel was
ineffective during the plea proce€xoulter v. Herring, 60 F.3d 1499, 1504 (11th
Cir. 1995). Marquez must show not only deficient performance by counsel but also
“a reasonable probabilitipat,but forcounsel’s errors, he would . . . have pleaded
guilty and would [not] have insisted on going to tridd’ (quotingHill v.
Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 370 (198alferations in original)

Early in the trial the United States read into the recordBhtile, Sr, Battle,
Jr., and othero-defendantfiad allrejectedplea offers and further stated that it
had extended an offer to Marquez as well:

The Prosecutor: ... Approximately two weeks ago, the United
States went ahead and conveyed plea offers to
Battle, Sr, Battle, Jr., Gustavo Battle, and Argelio
Jiménez. Since then | have not heard any response,
which is fine as far as that’s concerned, but it's
getting to the point where the Government is going
to goahead and withdraw that plea agreement. |
just wanted to put on the record that the defendants
are aware that this plea offer has been made.
There’s no doubt in my mind that the plea offers
have been conveyed to them. What | don’t want is
to have a situation, you know, a year down the
road where somebody files a 2255 saying, you
know, “l never heard of the Government offering
any plea offer to us.”

The Court: So, there hasn’t been any plea offer to Mr.
Marquez?

The Prosecutor: At this time? Well there was an initial plea offer
that was made to Mr. Marquez. | have not had any
more discussion with Ms. Calzon concerning that.
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She has not returned to me one way or another
with regard to that.

The Court: All right, sir. So, that's on record.

Ms. Calzon: Your Honor, the only thing | would like to

comment on the question that you asked the

Government regarding a plea for my client

[Marquez], and | join Mr. Blumenfeld and | want

the record clear that we don’t consider pleading

straight up to the clnges a plea agreement, a plea

offer, so we have not been offered anything that

my client [Marquez] can consider.
[Criminal Docket EntryNo. 1846at 104-05]. This exchange was made in open
court and there isiothing in the recortb indicate that Marquez was not present
for this exchange. Thus, the record refutes Marquez’s assertion that he was
unaware of the twertyear offer Further, nowhere does the recosflect that
Marquezprotested that counsel had not communicated tleetofhim or that he
wanted to plead guilty-dowever, in the event that Marquez was not present for the
above exchange and was otherwise unaware that the Government had
communicated such an offer, he still cannot estalstisbkland prejudicebecause
twenty years’ imprisonmens the sentenclee actually receivedollowing trial. So

even if Marquez had accepted tlwenty-year plea offer, the outcome of his

proceeding would not have been different.
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Marquezfares no better on his claim that counsel failed to advise him to
plead guilty “straightup” to the indictmentthat is,plead guilty without glea
agreement or enter intd*blind plea” Marqueztheorizeghathad he so pled,
counsel could havattemptedo convince thealistrictcourt to sentence him to
fewer thartwenty yearsimprisonmentWe need not decide whetHailing to
advisea client that he has the option to plead guilty without a plea agreement
constitutes deficient performanaaderSrickland because on this recotidere is
simply no “reasonable probability” that tdestrict court would haveagreed to
sentence Marquez to fewer than twenty yd#drs had pled guiltySee Strickland,
466 U.S. at 694, 104 &t. at 2068. The districiourtexpressed itfustrationthat
Marquez could not receive a sentence of more tivantyyears imprisonment
pursuant to the terms of his extradithile othersimilarly culpableco-
defendantenvolved in the same predicate acts of murder and desed lie
sentences

The Court Hold for a second. As to Mr. Marquez, is there a
limitation by treaty?

The Prosecutor: The limitation is by treaty but it's also by
Apprendi. Because of the treaty, we never listed
Mr. Marquez in the life enhancer section.

The Court: So, the most he could get is 20 years.

The Prosecutor: The most he can get is 20 years.
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The Court: So, the irony here is you're saying Mr. Marquez
was the guy who was paying the money, knew
about the fires, played an active role, actively
participated, he can’t get more than 20 years, but
Mr. Battle, Jr., who didn’t want any part of the
business, would then get up to life. Is that what
you're saying.

The Prosecutor: It's our position that Mr. Battle, Jr., was the one
that was paying the money out of the UNESCO
acount.

The Court: | mean, where’s the equity in that or the sentencing
disparity?

[Civil Docket Entry No.12-21 at 23§. Additionally, the court stated at Marquez’s
sentencing that his role in the conspiracy warranted a twesirysentence, which

it describedas falling ‘well below the advisory guidelines ranggCriminal

Docket Entry No. 2900 at 19.] The court further explained what the evidence
showed at sentencing, noting thvddirquez was a member of a hierarchy of a
violent RICO enterprise and that enterprise did engage in murder, arsons and
assaults, money laundering and illegal gambBjitigat he “directly participated in
many of these violent acts, including the premeditated murdirsef Enriquez,

and was found by the jury responsible for various arsons and raistoed
murders”;and that helived most of the majority of his adult life committing these
crimes on a regular basis and according to the evidence at trial, even with regard to

the serious arsons and the like, he did so withoubreei [1d. at 19-20].
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Additionally, Marquez’ssentence was in accord with the sentences of his
similarly culpable cedefendant8attle, Sr.(240monthg, Battle, Jr. {88 month$,
and Acung(life), all of whom, like Marquez, were in the hierarchy of RIEO
conspiracyWhile Marquez lists a number of @efendants who received lesser
sentencessuch as the Corporation’s accountant, Vidan, he does not dikseuss
evidence relating to their roles in the RICO conspiracy, and in any event, the
district courtwasin the best position to judge the relatioulpability of the
defendants.

Marquez ignores trial evidence tlestablishedhatBattle, Srput in place
theruthless policies of the enterprise, and that Marquez executed these policies by
running the dy-to-day operations of the Corporation in New York, which included
ordering and paying for at least ten murders and for arsons that resulted in at least
eight deaths. Marquez also provided a silemopripped firearm to Guzman, an
enterprise enforcer, tase in the murder of Enriquez. Battle, &1d Marquez both
committedcallousacts in furtherance of the conspiracy, and they both received
twenty-year sentencedlarquez argues that had pkedguilty, the court would not
have had the evidence of Marquez’s participation in the arsons or murders or his
lack of remorse to considat the time of sentencingVe note however, that
Alvarez, Rydz, and Diaz, the masiinouswitnesses against Marquez at trial,

would likely still havegiventhe same testimony at Marquez’'s sentencing, either
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directly or through an interviewing agent testifying to reliable hearsay.
Consequently, the court would have had that information at sentencing

Because the recombnclusivéy refutes Marquez’s allegation that had
counsel advised him to plead guilty, he would have received a lesser sentence, the
courtdid notabuse its discretion in refusing to hold an evidentiary hearing to
resolve this particular ineffective assistance afunselclaim.

D.

Marquezalso claims that counsel suffered a stroke dumisgyial, fell into
depression due to various personal and financial isand$blamed hgoroblems
on him andhe tollhis casénad taken on heHe assertthattheseconditions
prevented her froraffectively representing him in closing argumantion
appealWe do not agree.

The fact that an attorney has a mental or physical health problem is not
inherently prejudicial; rather, a court must evaluate whether the condition
manifests itself in counsel's actual conduct in some detrimental m&aa&thite
v. Sngletary, 972 F.2d1218, 1222 (11th Cir. 1992) (“Although it is undisputed
that[counsel] had health problems, the district court specifically found that none
made his legal assistance constitutionally ineffectivélgsser v. Florida, 834
F.2d 890, 897 (11th Cir. 1987) (“Being tired, alotties not establish

ineffectiveness. There must be some showing [counsel] committed errors because
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of his condition”) (quotingKing v. Strickland, 714 F.2d 1481, 1489 (11th Cir.
1983),vacated, 467 U.S. 1211, 104 &t. 2651(1984),0pinion reinstated on
remand, 748 F.2d 1462 (11th Cil.984)(citation omitted); Buckelew v. United
Sates, 575 F.2d 515, 52@1 (5th Cir. 1978) (there was no merit in petitioners’
allegations that their trial attorney was “too old and sick” to represent, th
especially since petitioners made no adequate allegation of specific prejudice
resulting from counsel’'s supposed illness).

With regard to the claim that counsatsd-trial stroke caused her to deliver
a deficientclosing argument, Marquez merely mdke general allegatieio the
district court that her closinfgiled to delve into sufficient details, failed to address
issues of witness credibility, failed to highlight exculpatory evidence, and instead
merelyrelied upon general principles of fairness and Marquez’s relationship with
the Battle familyln rejecting the claim, the district coumbtedthat counsel’s
closing argumentiadin fact been “lucid and cogénand that she covered several
pieces of evidence in detail during the one dagywhs allotted for closing,
including: (1) reciting Rydz’s testimony regarding Enriquez’s murder and urging
the jury to find that Marquez was not involved in that murd@); pointing out the

inconsistent testimony of Diaz to show that Marquez was notviad in the

®> Counsel recited Rydz’s testimony in which he said, “I did it. | paid for it. | paitidE
Gordon a $100,000 for killing my friend, Mr. Sr.’s brother.” [Civil Docket Entry No.2lI2at
223-24.]
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arsons; and (3) attacking the veracity of Alvarez’'s testimBnoyfatal to
Marquez'’s claim, according to the distraciurt, was that Marquedid not specy
what counsel could have said that would have changed the result of the
proceedings, sbe failed to set forth facts which, if true, would lead to a ruling in
his favor.

Now Marquezclaims thattounsekhould have spent more time emphasizing
thatRobinson had provided Rydz with an assassin to murder Eniigiizami
and an evidentiary hearing was needed to establish whether this would have
persuaded the jury that Marquez was not involved in the murdeAgkaiming
this argument is properly before tie first note thastatementsnadeduring
closing argument are generally the result of counsel’s strategic decisions and are
thus reviewedvith a high degree of deference and without the distorting effects of
hindsight.See, e.g., McNeal v. Wainwright, 722 F.2d 674, 6757 (11th Cir. 1984)
(counsel was not ineffectivfer conceding to manslghterduring closing
argument). Aside from pointing out that strokd®n cause memory loss,
problems focusing, and mood swiniy&arquez has not demonstrated that any
condition counsel may have suffered negatively impacted his trial. Indheed, t

Rydz ultimately decided to hire an outsider to murder Enriquez does not negate the

® Although arguments not presented below are generally not revisseatfalker v.
Jones, 10 F.3d 1569, 1572 (11th Cir.1994), we will assume that this claim is a mere expansion of
the argument made below that counsel did not mention evidence showing that Marqoer was
involved in Enriquez’s murder.
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overwhelming evidence showing that Marquez was involved in the murder plot,
such aghe fact thaafterBattle, Srhad put a contract on Enriquez’s lifeaMuez,
who managed the RICO enterprise’s enforcement actions, provided Guzman, an
enterprise enforcer, with a silenesguipped gun that could be used in Enriquez’s
murder, whether committed by Guzman or someone Atkéitionally, the

Enriqguez murder wasnly one oftwenty-nine predicate acts that Marquez was
found guilty of committingand he would have been convicted of RICO
conspiracy based upon other overwhelming evidence pertaining to his commission
of the other predicatacts alleged in the indictmieAccordingly, Marquez has

failed to establish either &rickland's two requirements for prima facie

ineffective assistanagf counsel claim warranting an evidentiary hearing.

With regard to Marquez’s claim that counsel’s condition caused her to file
an appellate brief lacking key arguments, we again find that the record olikimted
need for an evidentiary hearing. We first note that although cosueted
personal and financial problems during the time that Marquez’s case was on
appeal, she did in fact file an appellate brief raising four issues, including
challenging Marquez’s extradition from Spain and arguing that the United States
violated its disclosure obligations during tri@irickland's test also applies to
ineffective assistance of appellate counsel clagmeth v. Robbins, 528 U.S. 259,

285-86, 120 S. Ct. 746, 764 (2000). However, “a criminal defendapi®llate
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counsel is not required to raiak nonfrivolous issues on apgé Paynev. United
Sates, 566 F.3d 1276, 1277 (11th Cir. 2009) (per curiam) (cidomgs v. Barnes,
463 U.S. 745, 7554, 103 S. Ct. 3308, 33424 (1983); see also Jones, 463 U.S.
at 75152, 103 S. Ct. at 3313BExperienced advocates since time beyominory
have emphasized the importance of winnowing out weaker arguments on appeal
and focusing on one central issue if possible, or at most on a few key issues.”
“Therefore, it isdifficult for a defendant to show his counsel was ineffective for
failing to raise certain issues on appeal, particularly if counsel did present other
strong issues.Payne, 566 F.3cat1277(citing Smith, 528 U.S. at 2848, 120 S.
Ct. at 76566).

Marquezclaimsthat counseshould havergued on appeal that the district
coutt erred in admitting evidence concerning the El Crillon casino in lRsrause
it wasirrelevantandunfairly prejudicial. However,the superseding indictment
chargedVarquez and his edefendantsvith engaging irmoney laundering to
conceal their criminadctivities; thus theasino evidenceas relevantinder
Federal Rule of Evidence 4@d show that the casino was used to launder illegal
bolita proceeds/Ne are also not persuaded that the evidence was unduly
prejudicial under Federal Rule of Evidence #@8ause, as Marquezpresents
most of the evidence presented at trial was that he was a “nice guy” who never

threatened anybody. On this record, we cannot say that itefiagedt
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performance for counsel to conclude Marquez would likely nsulbeessful in
challenging the admission of the casino evidence on appeal.

Marquez also faults counsel for not making various arguments #isout
reasonableness bis sentence. Hirst says that counsel should haesargued on
appeal the same argumeie made at sentencing which was thaséigence
violated the terms of his extradition, which prohibited life senter@Esuse a
twenty-year sentencis ade facto lif e sentenceAs the district court found when
counsel raised this argument at Marquez’s sentencing, the Spanish extradition
documents do not prohibit a twenggar sentence, and becauseSpanish court
had been aware of Marquez's age when he was extradibedild havemposed a
further limitation on his sentence lelected not to dso. A reasonable attorney
could certainly decide not to continue with this argument on appeal because it is
contradicted by the recoriflarqueznow argues for the first time that he should
have had an evidentiary hearing because he was extradited ib&0@%
sentenced until 2008nd a hearing would have established that, if the Spanish
court had known that he would become physically ill due to the stress of the
criminal proceedings after his extradition, it would have requaresverthan
twenty-yearcap on his sentence as a term of extradition because, byv2eddhe
was sentenced at age sktiyo, atwenty-year sentence effectively constituted a

life sentence for himWe need not delve into the many reasons this claim fails
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because Marquetid notpresent it to the district couSee Walker, 10 F.3d at
1572-73.

Next, Marquezargues that because the evidence showedtide, Srwas
more culpable than he brdceived the samestence, he was prejudiced by
counsel’s failure to argue on appealtthis sentenceas substantively
unreasonable. Marquez agamnores theverwhelmingevidence showing that
althoughBattle, Srfounded the Corporation amestablished itsnercilesolicies,
Marguezexecuted the policies, including ordering and paying for at least ten
murders and arsons that resulted in at least eight deaths. Any argument that
Marquez was not as culpableBettle, Srwould have been contradicted by the
record and thus would havel&d on appeal.

Finally, Marquezlaims thattounsekhould have raised the same sentencing
guideline arguments that counsel Battle, Jrraised unsuccessfullypn appeal.
This Court declined to resolve Battle,’drguideline arguments, noting that the
district court had stated that it would impose the-a&fhth sentence through an
upward departure regardless of the guidelines sentence, and holding that the
sentence achieved through application of the 18 U.S.65§(8) factors was
reasonableSee Acuna, 313 F. App’x at 298. Marquez does raplainhow he

would have been successful on suduaents wheBattle, Jrwasn't.
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Marguezalsoargues that counsel should have raised#mestatute of
limitations argurent thatcounsel foiBattle, Jrraised unsuccessfullypn appeal
because Marquez was in a better positiamBattle, Jrto make the argumenin
rejectingBattle, Jr.’s argument, this Court explained thatmere fact thdteand
Rydz announced in 88 that they wanted to cease receiving direct profits in
exchange for overseeing the daily operations of bolita didstabkshBattle, Jr's
withdrawal from the conspiradyefore the statute of limitations began to run in
March 1999 See Acuna, 313 F. Ap’x at 294. Rather, the evidence #ltr
established that in 200Battle, Jr.sold his home purchased with illegal gambling
proceeds and then concealed pghafits through various real estate transactions and
sham bank accountSeeid. at 294-95. Theseactions demonstratdghttle, Jr's
continued personal participation in the ongoing conspiracy because concealment of
the illegal gambling proceeds protected and promoted the RICO enterprise by
preventing the detection of its criminal activities and the imposition of civil and
criminal liabilities upon its memberSeeid. Like Battle, Jr., Marquegold his
home purchased with illegal gambling proceeds in November 1999, using the
profitsto pay off debt and fund his life in Spain until his extradition i@320he
same rationale would have been applied to Marquez’'s conduct, defeating his

statute of limitations argument.
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Marquez’s final point of contention with counsel’s appellate performance is
that shaldid not contest thadmission at trial of transcript§ Spanish wiretaps that
he alleges contained errors whhbey werdranslated into EnglisiMarquezs
failure to identify a single inaccuracytimosetranscrips dooms his claim. Haas
not established hosuch an argument on appeal would have resulted in a reversal
of his conviction.

Although counsel did not raise on appeal the issues that Marquez believes
would have been meritorious, we find nothing objectively unreasonable about
counsel’s decision to raise the four issues she felt were the stravigespiiez has
not demonstratethatsuffering a stroke, being depressed, or having financial
problemsnegatively impacted her ability to represent him. Accordingly, we also
find no merit in Marquez'’s claim of ineffective legal representation on appeal.

E.

We interpretMarquezs fourth ineffective assistance of counsklimas one
of failure to investigate possible defenses. He alléggsbecause counsel did not
meet and confer with him prior to and during trial, she did not learshigeshould
cross eamineMarchenaand Detective Shanks about the alleged “money
promises’Detective Shanks made Marchena in exchange for his testimony.
Marquez also asserts tl@tunsekhould havenvestigatediaz's testimony from

Pons’s 1980 trial for the arsonsenforce the twéblock rule includingcross
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examiningDiaz with the transcriptdf his prior testimonyo show that he failed to
implicate Marquez in the fires

Marquez asserts thtte notice of lien Marchena filed before trial should
have triggered cowsel to investigate thalleged agreement between Marchena
and Detective Shanks, which would have later prepared her to cross examine
Marchena on his financial interest in obtaining a conviction and DeteShianks
on the“lengths he would go to to getcanviction” While counsetertainlyhas a
duty to undertake a reasonable investigation into possible defenses or to make a
reasonable decision that certain investigations are not nesed@&,ickland, 104
S. Ct. at 2066, the district court was not required to hear evidence as to the scope
of counsel’s pretrial investigation becaldarquez cannogstablish thalhe was
prejudiced by counsel’s failure to cressamineMarchena and Detective Shanks
on these topics

As an initial matter,Hereis nothing in the record substantiatiMgrchena’s
claimthat there was an oral agreement between him and Detective Shanks and
O’Bannon, where Marchena would testify and O’'Bannon and Detective Shanks
would insure he would collect on his judgmdntieed, the United States later
moved to strike Marchena’s affidavit in the ptsal forfeiture proceedings.
Marquez has not demonstrated how counsel cross examining the detective on an

unsubstantiated agreement would have changed the outcome of the trial.
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MarqueZs speculation thdione never knows what a jury relies on for its
convictions and Detective Shanks was the lead detective on this case,” does not
demonstrate prejudice, especially considering that the jury determined that
Marquez had committed numeroather predicate acts, including murder and
arson, which were totally unrelatedthe casinoMarchena’s financial interest in
the caseor to any alleged agreement between Marchena and Detective Shanks.
We agree with the district court’s conclusion that, based upon the entire trial
record, the jury’s verdict would not have been affected even if Detective Shanks’s
credibility had been impugned.

Nor can Marquez establish that the outcome of his trial would have been
different had counsel cross examined Marmaon his financial interest in the
forfeited properties because-defendanBattle, Srs counsel had crosxamined
Marchena on this same tofeforeBattle, Srpled guilty.Any further cross
examination byMarquez’scounsel would have been merelymulativé and
indeed Battle, Sr's counsel’'ampeachment of Marchena’s testimongs
sufficient to allowMarquez’scounselo argue in closing that Marchena sought to

collect on his outstanding judgment through the criminal.ddsequez’s counsel

’ Although we need not reach the question whether an attorney’s performanceiéntefi
when she fails to cross examine a witness whose testimony has already beenadpeaohte
that a reasonable attorney could certambke the strategic decision not to ddscause
additional cross examination may give the witrtegsadditional opportuty to explain away
problematic testimonyT he decisioras to whether to crossxamine a witness ‘is a tactical one
well within the discretion of a defense attorneyligate v. Head, 261 F.3d 1206, 1219 (11th
Cir. 2001) (quotingMesser v. Kemp, 760 F.2d 1080, 1090 (11th Cir. 1985)).
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statel in closing,‘[Marchenalhas an ulterior motive. He has a reason to lie to
you.” [Civil Docket EntryNo. 12-21 at 219.]

Marqueznow argues for the first timthat he was prejudiced because the
jury could have relied on Marchena’s testimony about thec#asifind that
Marquez’'s criminal conduct continued through the commencement of the statute of
limitations period and that withothis testimony,‘the statute of limitations would
have run on all of the charges before the Court.” If we were to consider this claim,
which we will notbecause Marquez did not present it to the district ceagrt,
Walker, 10 F.3d at 157,2ve would find that ifails to comprehend that evidence
that had nothing tdo with the casino established Marqueez&ntinued
participation in thdRICO conspiracwfter March 1999, and in any event, it is
factually inaccurate becaustee laundering of RICO proceeds throughdhsino
ceased upon the casino’s closure in 18#ause Marquez’s statute of limitations
argument would have failed for reasons that had nothing to do with counsel’s
failure to question witnesses about the casino in Peru, he has failed to establish
prejudice.

With regard to Diaz, counsdld in fact tell the juryat closing tlat Diazdid
not implicate Marquez in the fires during Pons’s trial:

Counsel .. . Willie Diaz admitted to you that he had

testified in many trials before he testified here.
Remember that?
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Well, what he failed to say in all those other
trials, in all that othetestimony, was that Mr.
Marquez had anything to do.

The Prosecutor Objection, Your Honor. It assumes facts not in

evidence.
The Court: I'll let the jury sort that out. Overruled.
Counsel | asked him. All of a sudden, after decades of

testifying, nav Mr. Diaz remembers a chance
encounter meeting Mr. Marquez. Never before. He
testified against many other people about these
same facts, about the same fires, about his same
conduct, and never once did he say, “Oh, no, it
wasn’'t Willie Pons. It was Mr. Mguez that did

this and he told me you're doing a good job.”

Never once in decades of testimony.

Now, do you consider that? Of course you
consider it because that's something he failed to
say or do.

[Civil Docket Entry No. 1221 at 183.[These statements refute Marquez’s
allegation thatounseffailed to investigate Diaz’s prior inconsistent testimony.
While Marquez arguethat drectly impeaching Diaz by asking him to read his
prior trial testimony would have been a more effective means of proving he was

lying than merely mentioning the fact during closing, counsel’s strategic trial

decisions are entitled to deference urftaickland. Fugate, 261 F.3d at 121%gee

8 Marquez neither produced these transcripts femms’s trial to the district court nor
directed the court to any information regarding their whereabouts.
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also Chandler v. United Sates, 218F.3d 13051318 n. 211th Cir. 2000)“How
a lawyer spends his inherently limited time and resources is also entitled to great
deference by the cout}. And counsel did cross examine Diaz, establishing that
Marquez never mentioned the wdfes” to hm, that hereceived immunity for
his testimony in this casand thahewas threatened by thénited State$o
testify. See Fugate, 261 F.3d at 1220 (“Ineffective assistancewill not be found
merely becausether testimony might have been elicitenin those who
testified:”) (quotingWatersv. Thomas, 46 F.3d 1506, 1514 (11th Cir. 1995) (en
banc)) (quotation marks omittedndeed, counsel’s strategy may have been to
avoid pressing Diaz about his testimony at Pons’s trial for fear Diaz woultatay t
hehad not implicated Marquez because he had feared violent reprisal. The state
court trial was in 1980 when the Corporation was still operaieg\Waters, 46
F.3d at 1512 (“There is much wisdom for trial lawyers in the adage about leaving
well enoudp alone.”).For all of these reasons, Marquez has not shown that
counsel’s performance in this regard was constitutionally deficient.

Nor can Marquez establigirickland prejudice. e testimony at trial was
overwhelming that Marquez was involved in tlisoms. Alvarez testified that it
was Marquez who discussed wihattle, Srcommitting the arson that resulted in a
baby’'s deattand who ensurethat Pons and Guzman were paid their salaries while

they were either in jail or in hiding after being investigated for this arson. Rydz
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testified that Marquez was directly involved with the Corporation’s burning out of
rival storesand thahe had several conversations with Marquez about the
Corporation’s arsons, including the arson that resulted in the baby’s death, and
Marquez’'s answer was alwa¥ywhat isdone is doné.Additionally, the juryfound
that Marquez was culpable with regard to twenty ofinedicate acts that did not
involve arsopnand so if these nine arsons were somehow removed as predicate
acts, Maguez would still have been found to have entered into an agreement to
participate inwentyother predicate acts and, thus, would still be guilty.

F.

Marquezs final argument is that the district court abused its discretion in
failing to hold an evidentiary hearing to determine whether couweasheffective
because she did ntheaningfully’ counselhim regarding hisight to testify This
claim fails as wel

“[ A] criminal defendant hasfandamental constitutional right to testify in
his or her own behalf at trial. This right is personal to the defendant and cannot be
waived either by the trial court or by defense counsétited Satesv. Teague,

953 F.2d1525, 1532 (11th Cir. 1992) (en baifeinphasis omitté¢lcert. denied,
506 U.S. 842 (1992). A claim of ineffective assistance of counstias
appropriate vehicle for claims that the defendant’s right to testify was violated by

defense counsélld. at 1534 If an attorney has refuséal calla defendant to the
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stand despite his desire to testify, or if she never informed him of his right to testify
and that the decision belonged to him aJ@tee “has not acted within the range of
competence demandetlaitorneys in criminal casg€dd. (citing Strickland, 466
U.S. at 687, 104 S. Ct. at 2064) (quotation marks omitted).

Because the recombnclusivelyrefutes Marquez’s allegation that counsel
deprived him of his right to testify, he canmstablisnSrickland’s first
requirement that counsel’s performance was deficient. Marquez told the district
court during trial that he had, in fact, decided not to testify ht@ad discussed
his rights and options with counsel:

The Court: All right. I would ak the defendants to be sworn at this
time.

[The defendants were duly sworn]

The Court: Mr. Battle, Jr., let me start with you, sir. You have a right
to testify in your own behalf if you elect to do so. What |
need to do is inquire if you have had a full and complete
opportunity to consider that right, discuss it with your
attorneys and wheg the decision not to testify is yours
and yours alone.

Battle,Jr.: Itis, sir.

The Court: And, Mr. Marquez, the same question to you, sir.
Marquez: Yes, sir.

The Court: And this was done after having full opportunity to
discuss this issuwith Ms. Calzon.
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Marquez: Yes, Sir.
[Criminal Docket Entry No2306at 82-83.] “Solemn declarations in open court
carry a strong presumption of verityrackledge v. Allison, 431 U.S. 63, 74, 97 S.
Ct. 1621, 16291977).Because the record conclusively refutes Marquez’s claim,
the district court did not abuse its discretion in failing to hold an evidentiary
hearingon this claim

1.

As to each of Marquez'’s ineffective assistance of counsel claims, the record
unambiguously establishes that Marquez is entitled to no.r@befuch, the
district court did not abuse its discretion in denying Marquez’'s § 2255 motion
without an evidentiary hearing.

AFFIRMED.
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