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PER CURIAM

Michelle Hall is serving a life sentenageGeorgia state prisdior shooting

" Honorable Lee H. Rosenthal, United States District Judge for the Southeict Bfstr
Texas, sitting by designation.
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her husband to death during an argumetha&ir home The only other person in
the house at the time was Ms. Hall's eighairold daughterAlyssa, who was in
another room and heard but did not see the argument and the shooting.

At hertrial approximately a year later, Ms. Hall used the audio réuogaf
the statement she made when she called the 911 operator and the videagrecord
of her statements faw enforcemento raise the defenses of justification and
accident.Her defenses wetbkat she and her husband had struggled because she
was trying to prevent him from killing her and then himself, and that he was fatally
wounded when the gun accidentally discharged in the struggesa testifying
for the State, told the jury that from her bedroom over the room where the couple
argued and struggled, she hebed stepather say “put the gun downand
“Michelle, don’t do this,” followed by gunshots.

The trial judgenadAlyssa testifythrough a closedircuit videofeed,
separated fnm the jury and the defendamilyssa testified in the judge’s
conference room, with the trial judge, the prosecutor, and Ms. Hall’'s defense
counsel present. The jury and Ms. Hall were in the courtroom and wakehed
testimonyon a television screen digging the video feedMs. Hall could notalk
with or sendto, or receive written notefsom, her lawyer or communicate with
him in any wayduring Alyssa’s testimony. Although Ms. Hall and her lawyer

knew that Alyssa would be testifying via closdctcuit television, they had no
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prior notice that during her testimony, they would be in separate rooms with no
way to communicate with each other.

The jury convicted Ms. Hall of malice murder, felony murder, and
aggravated assault.h&was sentenced lite in prison. After an unsuccessful
direct appeal and collateral proceedings in the Georgia state chapetitioned
for a writ of habeas corpus under 28 U.S.C. § 2254. fdderaldistrict court
denied the petition but granted a certificate of appealability limitbéettclaim of
ineffective assistance of appellate counsel.”

Our review of the record shows tliae Georgia Supreme Coustdenial of
Ms. Hall's claim was contrary to clearly established Supreme Court precedent.
Ms. Hall receivectonstitutionally ineffective assistance when her appellate
counsel failed to raise any claim based on Ms. Hall’s inability to communicate
with her trial counsel during the testimony of the State’s star witness. The failure
to do so was deficient, and tleas a reasonable probabilityat the clainwould
havechangedhe outcomef thedirect appeal We therefor@everseand remand
with instructions that thdistrict court order the State to grant Ms. Hall a new
direct appeal.

l. BACKGROUND

A. Trial and Direct Appeal
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Ms. Hall was triedn September 2009After jury selection, the judge asked
the lawyerson the record if thewere “in agreemetitabout ‘the procedure in the
event the child testifeelive.” The prosecutor responded, “l believe so.” The judge
then stated’It will be done by closed circyitand heprosecutointerrupted
“Yes, yes, yes. Waddressed that in the backThe prosecutotold the court that
heandMs. Hall's attorneyhad @reed to havélyssa testify over closedircuit
television rather than in front of the jury and the defendant. The prosecutor
identified Georgia Code § 18-55 as authorityfor this procedure

The Georgia statuten effect at the timstatedthat “sex offense victims
under 10 years of age” could have their testimony “taken outside the courtroom
and shown in the courtroom by means of a-tvay closed circuit television” if
“[t]he judge determines that testimony by the child victim in the courtroom will
result in the child’s suffering serious emotional distress such that the child cannot
reasonably communicate.” Ga. Code Ann. 8155(a)(2) (2009). Under the
statute, lhe judge, the prosecutor, and the defense attavoald bethe onlyones
allowed in the room where childwas testifying Id. § 17-8-55(d)? But the

statutealso statedhat“[tjhe defendant shall be allowed to communicate with the

! The Georgiadgislature substantially amended the statute in 28842014 Ga. Laws
512.

2 Techniciangould also be present to operate the television equipment, as‘aoyld
person whose presence, in the opinion of the court, contributes to the well-being of the child.”
Ga. Code Ann. § 17-85(d).
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persons in the room where the child is testifying by any appropriate electronic
method.” Id. 8 17-8-55(f).

This statute did not apply to authorize the procedure the courtiuésl
Hall’s trial. Alyssa was not a sexffense vicim, the judge made no determination
of serious emotional distress if she testified in canti no provision wasiade
for Ms. Hall to communicate with those in the room where Alyssa testified.

The next morningthe judgeconfirmedthat Alyssa wouldestify “by close
circuit.” Ms. Hall's lawyerreplied “Yes. | have no problem with thatThere
was no mention that Ms. Hall would be separdteoh her lawyer during Alyssa’s
testimonyand unabléo communicate with himMs. Hall's attorney testified that
he consented to the closemicuit-television procedure only to prevent the State
from admitting twaprior statements Alyssa had made, an audio statement recorded
the night of the murder and a videotaped statement taken several dayilater.
both statements, Alyssa told police what she heard the night of the mitsler.
Hall's attorney objected otne basis ohearsay. The trial judge agreed theither
recorded statement would be admittaedt,He did not want to “deprive the State of
[its] only witness.” The compromise was that Alyssa would testfyarson but
via a video feed to prevent her from ‘@&ing] up in front of the jury,” and her

prior statements would not be played.
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Before Alyssabegan testifying, the court explained to the jury that she
would “be testifying via closed circuit so that she is not in front.othe
defendant when she té®s.” The court took a Ininute recess. When the jury
reentered the courtroom, the judge told them that “we’re going to give the IT
department the lunch hour to work out some technical difficulties,” and another
witness testified The jury then lefthe courtroom for an hodong lunch. When
the jurorsreturned, the court explained:

Ladies and gentlemen, there’s a provision under Georgia law that

allows a child witness like Alyssa in circumstances like these to be

guestioned outside the presencetlod audience and the jurors and
defendant. So what we're going to do is [the prosecutor, Ms. Hall's
trial attorney], and I, and Alyssa, will [be] going to go into my
conference room in the back, and you will be viewing and listening to
her testimony thragh a closeetircuit video connection to this screen.

So we’re going to adjourn to my chambers, and you’ll be hearing

from Alyssa.. . ..

Again, thisarrangement did not allow communication between Ms. Hall and her
lawyer.

Alyssatestifiedon directthat she was watchirtglevisionwhen shéneard
her mother and stepfather “talking real loud'the kitchen.Sheranto her upstairs
bedroomandheard Ms. Hallell ather tostay there.Some minutslater, Alyssa
heard her stepfatheay, “Put the gurdown,” andthen “Michelle, don’t do this.

She then heardugshots Ms. Hall's attorney crosgxaminedwithout anyability

to communicatevith his client, the witness’s mother.
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Matters got worseThe courtroom lost the audio feed from the judge’s
corference roonseveral times. Thedgedescribed the situation toehury as an
“electronic fiascd andtook a reces®r court personnel tory to fix the problem.
When Alyssa’destimony endedVis. Hall's attorney returned to the courtroom
He found Ms. Hall “in tears” because “she couldn’t hear half the audio.”

In addition to Alyssa’s testimonyhe jury ako heard the audio recording of
the911 call from Ms. Hallnd watchedhevideorecording ofMs. Hall's
statement$o the police.In the recordings, Ms. Halirst saidthather husbantiad
shot at her and then shot himsdlih a later statement, st@d the police that her
husband was fatally shot when the gun accidentally dischasjkedystrugglel
andas she tried t&eep him from killing her and tinehimself

Despitedefense counsalefforts, the trial judge found thdefense
counsel’'scrossexamination of Alyssa opened the door for admitting the audio
recorded statemeshe had given to the police. This audioardingwas played
before the juryfor thestatedpurpose of bolstering Alyssa’s credibility

The juryconvictedMs. Hall of malice murder, felony murder, and
aggravated assault. Ms. Halllsect appeabrief (signed byhe same lawyer who
represented her at tr)alid not raise @laim based othe loss of her right to
communicatevith her lawyer during the testimony of the only witness to the

shooting
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B. StateHabeas

Ms. Hall's state habeas petitiassertedhatbothhertrial counseland
appelhtecounselere ineffective Thetrial court held an evidentiary hearing.
Both Ms. Hall and hetlefense counsé&stified thatMs. Hall had activelhelped
her attorney examine witnessising the trial, except during Alyssa’s testimony
Ms. Hall's assistance extended to proposing specific questions that her lawyer used
to examine witnesses at trial. Ms. Hall told the court that had she been able to
communicate with her lawyer when Alyssa testified, she would have praviched
specific information about Alyssa to guide his cressaminatiorand suggested
specific questions for him to asks. Hall confirmed thashewas told thaAlyssa
would testifyoutside her presenckut she was not asked whether she agrivd.
Hall testified thashedid not knowuntil moments before Alyssa testified tisae
would be unabldo communicate with her lawyering Alyssa’sestimony Ms.
Hall's lawyer testified that the specific arrangementieseparatiorirom Ms.
Hall without a way tacommunicatécaught[him] . . . by surprisé. Although he
hadaccepted having Alyssa testify through the video feeddid not advocate
for” it, and it"wasn’t [his] strategy.” He agreedo avoid the admission of Alyssa’s
recorded statements to the poli¢ée didnot know of or agree to the inability to
communicate with his client during the witness’s testimony.

Thestatehabeadrial court foundthat “[t]here is no question in this case . . .
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that [Ms. Hall] did nothing to waive her right to consult with counsefing her
daughter’s testimony.Thecourtordered a new trial, holdindpat Ms. Hall's
constitutional rights were violated when she was prevented from consulting with
her attorney during Alyssa’s testimony, confronting Alyssa-tadace, and
attending pretrial conferencaswhichthe attorneys and the judge discussed the
procedure for Alyssa’s testimony.

The Georgia Supreme Court revers&gabolt v. Hall737S.E.2d 314 Ga.
2013). Thecourtheld that Ms. Hall wasot prejudiced byherappellatecounsel’s
errorsbecausgeven if he had raised thassuesincluding the inability to
communicate with counseind a new triahad been granted, Ms. Halhd not
shown that the trial would have ended differently. at 31718.

C. Federal Habeas

Ms. Hall filed herhabeas petition in federal court under 28 U.S.C. § 2254
claimingthat herappelbteattorneywas ineffective in failing tseek a new trial
based on the triglildgeholding pretrial conferencesutsideherpresence andsing
closedcircuit televisionto “prevent[][her] from confronting the witness or
communicating with trial counsel during the testimony of the witness, including on
Cross examination.”

Thehabeas petition wasssigned to a magistrate judge, who recommended

grantingMs. Hall's claim of ineffective assistance of appellate counBleé
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magistrate judge firdbundthat the Georgia Supreme Court misappftdackland

v. Washington466 U.S. 668, 104 S. Ct. 2052 (1984d),equiring Ms. Hall to
establishprejudice forherineffectiveassistance claimot onlyby showingthat the
omitted claim had a reasonable probability of success on appeal, bilizdige

claim wouldhave a reasonable probability of success atrile Unlike the

Georgia Supreme Court, the magistrate judge applied Supreme Court precedent to
conclude that Ms. Hall had shown deficient and prejudicial performance by
appellate counsel.

The district ourt agreed that the Georgia Supreme Cladt‘ misapplied
Stricklandbut rejected theonclusiornthat appellateounsels performance
prejudiced Ms. Hall Theproblem was waiven the trial court Thedistrictcourt
notedthat Georgidaw allows deferdants tovaive fundamental rights by
acquiescenceThe state trial judghadannounced, on the record and in the
presence of Ms. Hall and her counsleit Alyssa would testify remotely. Ms. Hall
remainedsilent when these statements were madeunseldid not object.The
courtfound that this silence amounted to waiver of Ms. Hall’'s fundamental rights
including her right to communicate with her lawyer during Alyssa’s testimony
The court held that the trial waiver of the claims meant that Ms.dithtiot have
viable claims to urge on appesb her appellate lawyer’s failure to raise theas

not deficient or prejudicial. The district court granted a certificate of appealability

10
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“with respect to Petitioner’s claim of ineffective assistance of appellate counsel.”
This appeal followed.
II. THE STANDARD OF REVIEW

Ms. Hall's habeas petitiochallenges state convictiorso our standard of

review is governed by 28 U.S.C. § 225/he Georgia Supreme Coul¢niedMs.

Hall’'s ineffectiveassistancelaim onStricklands prejudice prongHall, 737

S.E.2d at 31-18. Becauséheprejudice prongwas adjudicated on the merits in
State court proceedingsve mustask ifthe state court’s adjudicatiéwas

contrary to, or involved an unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United Ste184J.S.C.

8 2254(d)(2).

A statecourt decisions “contrary to” clearly established Supreme Court
precedentither“if the state court applies a rule that contradicts the governing law
set forth n [Supreme Court] casesr “if the state court confronts a set of facts
that are materially indistinguishable from a decision of [the Supreme] Court and
nevertheless arrives a result different from [the Supreme Cagirprecedent.”
Williams v. Tayloy 529 U.S. 362, 46%6, 120 S. Ct. 1495, 15420 (2000). We
consider “what arguments or theories supported, or . . . could have supiharted
state court’s decision,” and “whether it is possible fairminded jurists could disagree

that those arguments or theories are inconsistent with the holding in a prior

11
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decision of [the Supreme] CourtHarrington v. Richter562 U.S. 86, 102, 131 S.
Ct. 770, 786 (2011). “A state court’'s determination that a claim lacks merit
precludes federal habeas relief so long as fairminded jurists could disagree on the
correctness of the state court’s decisiold’at 101, 131 S. Ct. at 786 (quotation
marks omitted). “[T]he state court’s ruling tre claim being presented in federal
court [must be] so lacking in justification that there was an error well understood
and comprehended in existing law beyond any possibility for fairminded
disagreement.’ld. at 103, 131 S. Ct. at 8887.

The Georgia Supreme Couneldthat Ms. Hall was not prejudiced Imer
appellatdawyer’s performancbecause she did not show a reasonable probability
of a different outcomattrial. Hall, 737 S.E.2d at JL([ Ms. Hall] must establish
a reasonable probabylithat the error would have been found not harmless at
trial.” (quotation marks omitteyl) Ms. Hall argues thahis misapplied thelearly
established Supreme Court precedattinStricklandand years of subsequent
cases. That precedent required Mall kb showa reasonable probabilitf a
different outcomen appeal not at trial The $ateresponds thahe Supreme
Court hameverdecidedwhethermprejudice for an appellateeffectiveassistance
claim dependsn the outcome of the tridheappeal or both The State is
incorrect.

In Smith v. Robbin®28 U.S. 259, 120 S. Ct. 748000), the Supreme Court

12



Case: 14-14619 Date Filed: 04/20/2017 Page: 13 of 41

set out the test for ineffective assistance of appellate couhszh slight
variation onStrickland UnderRobbinsthe defendarftmust first show that his
counsel was objectively unreasonable in failing to find arguable issues to appeal.”
Id. at 285 120 S. Ct. at 76&itation omitted). The defendant must then show “a
reasonable probability that, but for his counsel’'s unreasonable failure . . . he would
have prevailedn his appeal Id. (emphasis addedRobbinamakes clear that a
defendants not required to show a reasonable probability of a different outcome at
trial had itbeen conducted without the constitutional infirmityhis wasthe
clearly established law as determined by the United Stateieme Counvhen
the Georgia Supreme Court ruled on Ms. Hall's habeas peties.Williams529
U.S. at 412, 120 S. Ct. ab23.

The Georgia Supreme Coudentified prior Georgia cases as the basis for
theineffectiveassistanc®f-appellatecounsektandard it applied. The test was
first announced iGriffin v. Terry, 729 S.E.2d 334Ga. 2012) AlthoughGriffin
involved an appellate ineffectivessistance claim, the court based the standard it
articulated orcases involvingneffectiveassistance biyial counsewho failed to
raise structural errors at triald. at 337(citing Reid v. Statg690 S.E.2d 177Ga.
2010)) Thesecases hold thairejudicegenerallycannot be presumetdhen an
ineffectivetrial-counsel claim depends on trial counsé&iture to raise a

structural error. The reasonbecausdrial ineffectiveassistance claisgiturnon

13
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the effect the attomy’s performancéad on the outcome of theal, notthe
appeal.Reid 690 S.E.2d at 18(citing Purvis v. Crosby451 F.3d 734, 74811

(11th Cir. 2006)).These casedo not involveneffective assistance by appellate
attorneys whesfor exampletheyfail to raise structural errors on appeal
reasonably likely t@arry a presumption of prejudic&nited States v. Cronié66
U.S. 648, 104 S. Ct. 2039 (19840 fact, he Griffin court statedts view that the
“fundamental purpose of Sixth Amendment ineffectiveness claims” is “to ensure a
fair trial and a just resytt 729 S.E.2dat 338(alterations omitted) (quotation marks
omitted) without taking into account the constitutional guarantee that a criminal
defendantas theight to effective represertan bothat trialandon appealEvitts

v. Lucey 469 U.S. 387, 105 S. Ct. 830 (1985).

In Griffin and in the Georgia Supreme Court’s decision here, the rule
announced was contrarytiee Supreme Courtdeterminationn Robbinghatthe
prejudice suffered from deficient performareappellate counsdbes not
concern the outcome of the trial i3 the effect appellate counsel’s deficient
performance had on the app#at matters Robbing 528 U.S. at 285120 S. Ct.
at 764 We conclude that fairminded jurists could not disagree that the Georgia
Supreme Court’s test for an appellate ineffeectigsistance claing contrary to
Supreme Court preceder®@ur reviewof the prejudice prongf Stricklandand

Robbings de novo SeeMcGahee vAla. Dep't of Corr., 560 F.3d 1252, 1266

14
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(11th Cir. 2009) (“Where we have determined that a state court decision is an
unreasonable application of federal law under 28 U.S.C. § 2254(d), we are
unconstrained by 8254’s deference and must undke@de novaeview of the
record.”). Because th&eorgia Suprem€ourtdid notrule on the performance
prong, our review of that issueds novaas well Porter v. McCollum558 U.S.
30, 39, 130 S. Ct. 447, 452 (20@pgr curiam)
[11. DISCUSSION

A. Thelegal Standard

When a habeas petitioner claithather lawyer was ineffective, wask (1)
if the lawyer’s performance was deficient and (2) if this deficiency prejudiced the
defendant.See Strickland466 U.S. at 687, 104 S. Ct. at 2064. “The [oetér
bears the burden of proof on the ‘performance’ prong as well as the ‘prejudice’
prong of aStricklandclaim, and both prongs must be proved to prevaibhnson
v. Alabama256 F.3d 1156, 1176 (11th Cir. 2001).

To prove deficiency, the petitioner “must show that counsel’s representation
fell below an objective standard of reasonableneSsiitkland 466 U.S. at 688,
104 S. Ct. at 2064. This standard is “highly deferential” and requires “a strong
presumption” of adequacyd. at 689, 104 S. Cat 2065. We must avoid “the
distorting effects of hindsight” and “evaluate the conduct from counsel’'s

perspective at the timeld. “The same standard applies whether we are

15



Case: 14-14619 Date Filed: 04/20/2017 Page: 16 of 41

examining the performance of counsel at the trial or appellate leizaljfe v

Linahan 279 F.3d 926, 938 (11th Cir. 2000)helaw on ineffective assistance on
appeal is clear that the “attorney is not required . . . to raise eveifyivaous

iIssue on appeal.Brown v. United State§20 F.3d 1316, 1335 (11th Cir. 2013).

But the attorneys expected to “select[] the most promising issues for review.”
Jones v. Barne<l63 U.S. 745, 752, 103 S. Ct. 3308, 3313 (1983). And “[w]here .
. . appellate counsel fails to raise a claim on appeal that is so obviously valid that
any comgtent lawyer would have raised it, no further evidence is needed to
determine whether counsel was ineffectivedgle 279 F.3d at 943.

To prove prejudice, the petitioner must show “a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have
been different.”Strickland 466 U.S. at 694, 104 S. Ct. at 2068. “A reasonable
probability is a probability sufficient to undermine confidence in the outcoihde.”
“To determine whether the failure to raise a claim on appeal resulted in prejudice,
we review the merits of the omitted claim. If we conclude that the omitted claim
would have had a reasonable probability of success, then counsel’s performance
was necessdy prejudicial because it affected the outcome of the appé&adle
279 F.3d at 948&citation omitted). This inquiry “is not wholly dissimilar from the
inquiry used to determine whether counsel performed deficiently in the first place;

specifically,both may be satisfied if the defendant shows nonfrivolous grounds for

16
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appeal.” Roe v. FloreOrtega 528 U.S. 470, 486, 120 S. Ct. 1029, 1039 (2000).
B. Waiver

We turn to the merits of Ms. Hall’s claim. Our analysis begins by asking
whether Ms. Hall waigd the claim she says her lawyer should have appealed. If
the record showthat the claim was waived at trighen Ms. Hall's lawyer had
nothing to raise oappeal and the appeal did not have a reasonable probability of
success. The result would be that Ms. Hall's lawyer neither performed deficiently
nor caused her to suffer prejudid@ut if Ms. Hall did not waive her rightat trial,
then we must “reviewhe merits of the omitted clainon appeal.Eagle 279 F.3d
at943.

Waiver requires thé&intentional relinquishment or abandonment of a known
right or privilege.” Johnson v. Zerbs804 U.S. 458, 464, 58 S. Ct. 1019, 1023
(1938) Ward v. State706 S.E.2d 430, 435 (Ga. 201The record shows thMs.
Hall did not waive the right to communicate with her lawyer when Alyssa testified
Although tetrial courtinformed Ms. HallthatAlyssa would testify outsideer
presence, the judge never advised Ms. blalierlawyerthattheywould be unable
to communicate during the testimony. For all. Mall knewfrom the trial court’s
announcemenher lawyer would stay in the courtroom with her ardmine
Alyssathrough the video feear, if they were apartheywould be able to

exchange messages during Alyssa’s testimdiy:. did defenseounsel havany

17
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reason to expethat he and his client woulzk unable to communicate during
Alyssa’s testimony.To the contrarythe statute the trial couf@rroneouslyrelied
onto permit theestimony through theideo feedrequiredthedefendanto have
some means of conferringith her attorneyeven though thewould bein

different rooms. The statustatedhat “[tlhe defendant shall be allowed to
communicate with the persons in the room where the child is testifying by any
appropriate electronic method.” Ga. Code Agat7-8-55(f). But the trial court
did not follow this procedure.

The undisputed evidence from the state habeas hearing confirmiihis.
Hall testified at the hearingpat she first learned that Alyssa would testify remotely
“in court minutes before” the testimony began. &hther specifiedhat she
“didn’t even hear it from” helawyer. “[I] mmediately thereafter, the judge and
[her] attorney left to go into the hroom.” Sheestifiedthat she was never
“asked whether [she] would consent to this method of testifying.”

Ms. Hall's lawyersimilarly testified that he did not see or speak to Ms. Hall
between the trial judge’s announcement that Alyssa was about to testify by closed
circuit television and the moment he came back from Alygsatsmonyto find
Ms. Hall “in tears because she, number adn’t get to see her...daughter, and
she didn’'t communicate with me.He admitted that “[i]t didn’t even dawn on me

that Michelle wasn’t able to write me a note or communicate with mel. didn’t

18
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even think about thabefore the testimony begalf her ownlawyer did not know
that Ms. Hall would be unable to communicate with him during Alyssa’s
testimony, he was not equipped to waive her rights, expressly or otherwise. And if
her lawyer did not know, then certainly Ms. Hall cannot be presuomedve
known.

The record shows no legal or factual basis to tiredknowledge or intent
required for waiver The transcript of the trial contains nothisigggesting thals.
Hall knowingly and intelligently waived her right to communicate with her lawyer
during Alyssa’s testimonyAnd Ms. Halls and her lawyés testimonyat the state
habeas hearing confirm that they did not realisy would be unabl®
communicate wh each otheuntil moments before the testimony began
C. TheMeritsof the Claim Not Raised on Appeal

Ms. Hall argues thdtad her direct appeal challengeé constitutionality of
herinability to communicate with her trial attorney during Alysda'stimony the
appeal had a reasonable probability of suceraking the failure to raise the
claim deficient and prejudiciaMWe agree.

1. The Constitutional Error

“One of the defendant’s primary advantages of being present at the trial [is]
his ability to communicate with counsellllinois v. Allen, 397 U.S. 337, 3480

S. Ct. 1057, 10601970). The Supreme Court has “recognize[d] that the role of

19
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counsel is imprtant precisely because ordinarily a defendant-egillipped to
understand and deal with the trial process without a lawyer’s guidance’d and
defendant in a criminal case must often consult with his attorney during the trial.”
Geders v. United State425 U.S. 80, 88, 96 S. Ct. 1330, 1335 (1976). An order
prohibiting a defendant from consulting with his attoreggnduring an overnight
receswiolates thedefendant’'sight to counsel.ld. It is alsounconstitutional to
administer antipsychotic mestionto a defendamduring trialif it will impact
“the substance of [the defendant’s] communication with coungagyins v.
Nevada502 U.S. 127, 137, 112 S. Ct. 1810, 1816 (1982)d.at144, 112 S. Ct.
at 1820 (Kennedy, J., concurring) (“We have held that a defendant’s right to the
effective assistance of counsel is impaired when he cannot cooperate in an active
manner with his lawyer. The defendant must be able to provide needed
information to his lawyer and to participate in the making of decisions on his own
behalf’ (citations omitted)).Indeed, vith limited exceptions inapplicable here, a
defendant has a “right to unrestricted access to his lawyer for advice on a variety of
trial-related matters.’Perry v. Leeke488 U.S. 272, 284, 109 S. Ct. 594, 602
(1989).

United States v. Miguel 11l F.3d 666 (9th Cir. 1997), illustrates these
principles in a case similar to Ms. Hall's. The defendant, Percy Miguel, was

convicted of abusive sexual contact. The victim, aiyddrold boy, gave

20
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deposition testimony by videotape outside Miguel's preseltcat 669. Miguel
watched the deposition from another room via clesezlit television. Id.

Defense counselsked the district court fée@aveto communicate electronically
with Miguel during the deposition, but the court rejected the redpeestuse

counsel could consult with Miguel during the deposition breaks. Miguel had two
attorneysepresenting him at trialBoth sat in the roowhere the deposition took
place. ly one conducted the creegamination.ld. The other attorney wazble

to be withMiguel in the other room as he watched the deposition, to consult with
him, and to convey any messages to the attorney examining tlessviith at 671.
On appeal, Miguel did not argue that he wanted to speak with the attorney
conducting the crossxamination.ld.

The Ninth Circuit held that the procedure did not violate Miguel’s right to
counsel.“T he only thing [Miguel] was preventétbm doing was communicating
with one of his two counsel while that counsel was questioning the witnessit’
672. The court emphasized, however, that if only one attorney had represented
Miguel, then*Miguel’s inability to communicate contemporaneously with his
counsel or to initiate a break in the deposition for purposes of conferring with
counsel would have raised extremely serious Sixth Amendment probl&ms.”

After all, “Miguel cannot be said to have had unrestricted access [to counsel] if he
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lacked any means of initiating communication with counsel during-cross
examination of the government’s crucial witneskl” at 673.

The measures taken to allolae defendant and counsel to commurgcat
during thewitness’sexamination irMiguel madethe closeetircuit-television
procedureconstitutionally acceptahleMiguel hadunfetteredaccess toand could
confer with, one of the two lawyers representing him wihigeother lawyer
examined the witess in another roonMs. Hall, by contrast, had one attorney.
She could not communicateth that attorney whehe examined the Stateisost
important witness, the only witness to the murder. Ms. Hall's case is the
hypothetical scenario thdiguel courtimagined a defendant unable to
communicatevith hea attorney as the trial proceeds, much less reaches a critical
phase See also Moore v. Purkeft75 F.3d 685, 6889 (8th Cir. 2001jgranting
habeas relief under 28 U.S.C. § 2254(d) becausigh@idges order that a
defendantvith limited literacy hado communicate with his attorney only in
writing violated thedefendant’'sight to counsgl We conclude that these facts
raise “extremely serious Sixth Amendment problenMdiguel, 111 F.3d at 672.

2. Presumed Pregudice

The denial of counsel at a critical stage of the proceedings is a structural
error thatwould have triggeregresumed prejudice had it been raised on direct

review. “The [Supreme] Court has uniformly found constitutional errohout
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any showing of prejudice when counsel was either totally absent, or prevented
from assisting the accused during a critical stage of the proceedingriic, 466
U.S. at 659 n.25, 104 S. Ct. at 2047 (citibeders 425 U.S. 80, 96 S. Ct. 1330).
And “[c]ircumstances . . . may be present on some occasions when although
counsel is available to assist the accused during trial, the likelihood that any
lawyer, even a fully competent one, could provide effective assistance is so small
that a presumption ofrgjudice is appropriate without inquinyto the actual
conduct of the trial.”ld. at 65960, 104 S. Ct. at 204 Thesetypes of errois so
“affect[] the framework within which the trial proceedbat they prevente trial
“from reliably serv[ing] itsfunction as a vehicle for determination of guilt or
innocencée Arizona v. Fulminante499 U.S. 279, 310, 111 S. Ct. 1246, 1265
(1991) (quotation marks omitted)The question is not whether counsel in those
circumstances will perform less well than he otherwise would, but whether the
circumstances are likely to result in such poor performance that an inquiry into its
effects would not be worth the timeWright v. Van Patterb52 U.S. 120, 125
128 S. Ct. 743, 74@008) (per curiam)see also Stricklay 466 U.S. at 692, 104
S. Ct. at 2067 (“Prejudice in these circumstances is so likely thabgasese
inquiry into prejudice is not worth the cost.”)

Ms. Hall'sinability to communicate with her attorndyring Alyssa’s cross

examination, a critical stage of the trimhderthe unusuatircumstancepresent

23



Case: 14-14619 Date Filed: 04/20/2017 Page: 24 of 41

here,is a structural error reasonably likely to hanggeredpresumed prejudice
and succeeded on direct appe@kders 425 U.Sat 91, 96 S. Ctat 1337 Cronic,
466 U.S. at 65960, 104 SCt. at 2047.Alyssawasdifficult to crossexamine
evenunder bettecircumstances. She was a child witness, who hid in her bedroom
and heard but did nesee her mother shoot her gtper to deathShe testified
about these events a year after they took place. Defenssetdacedhe
additionalchallenge of having torossexamineAlyssawithout opening the door
to having thestatementshemade to the policadmittedunder the prior
consistenistatement exception to the hearsay rule. Ms. Hall’'s attorney testified
that he consented to the closgctuit-television procedurpreciselyto avoid
having the recorded statements played before the jury.

In this situationMs. Hall's attorney suddenignd unexpectedlpund
himself without the ability taommunicatewith his client. Throughout the trial,
Ms. Hall's attorneyhadrelied on heto help guide his examination apdse
guestions, some which he asked “verbatim.” He testifiedAlyasa’scross
examination suffered because “[flor every other witness, [Ms. Hall] was there
writing to me, writing notes.” Georgia law ensured that Ms. Etallld still speak
with her attorney despite tivedeo feed, so Ms. Hall's attorney was understandably
“caught . . . by surprise” when it turned @gbathe had no way to communicate

with her.
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Theclear and convincingvidence shows that Ms. Hall was instrumental in
helping her attornegxamine withessdiroughout the trial But & the moment
her attorneyneeded hehnelpthe most, it was unavailable, in circumstances
resulting from the trial court’s erroneous applicatbd@n inapplicable statutéSee
Ga. Code Anng§ 17-8-55(f) (2009). Ms. Hall's absence transformed a
surmountable challenge into a virtual impossibilittorneyclient
communication during crossxamination allows “tactical decisions to be made and
strategies to be reviewedSee Gederst25 U.S. at 88, 96 S. Ct. at38 “The
lawyer may need to obtain from his client information made relevant by the . . .
testimony, or he may need to pursue inquiry along lines not fully explored earlier.”
Seeid.

To make it worsethetrial judge found thatounsel’'scrossexamination,
crippled bycounsel’snability to communicate with Ms. Hall, opened the door for
admitting the audio recordirmgf Alyssa’s prior statement to the policBee Hall v.
State 699 S.E.2d 321, 3225 (Ga. 2010) (the trial court did not abuse its
discreton by admitting the audicecorded statement.Yhe Georgia Supreme
Court noted that Ms. Hall’s tri@iounsel hadreluctantly agreed to the [videeed
testimony] in order to be certain that the judge did not admit a videotaped

interview in lieu of livetestimony.” Hall, 737 S.E.2d at 316 n.1. As we have

described, however, that is not the whole storydited Ms. Hall's trial attorney
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thought he had struck when he consented to the video feed was to keep out both
the videe and audierecordednterviews Alyssa gave. Th@deotaped interview
was not admitted, but the audio recording was.

No attorney could have provided effective representation in the face of this
unusual combination of obstacleBheerrorin separating Ms. Hall from her
counsel without the ability to communicate was structural. Presumed prejudice
resulted. And, as we discuss below, actual prejudice is also present.

We recognize that errors c@ing presumed prejudicarise in“a very
narrow spectrum of casésStano v. Dugge 921 F.2d 1125, 1153 (th Cir.
1991) (en banc) (quotation marks omitted)e unusual set of facts makes this
one of those rare caseshenarrowquestions whether given these facts,
reasonable probability exists thhe structuralerrorclaimwould have succeed
on direct appeal. The record shows a reasonable probability that asserting the
claimwould havesecurech new trialfor Ms. Hall.

3. Actual Prgudice

The result is the samewfe requireMs. Hall to show actuakther than
presumegrejudice See Hall 737 S.E.2d at 317Although the Georgia Supreme
Courtfound no prejudicethe standard of review ¢ nov so deference under the
Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), 28 U.S.C.

§ 2241 et seq.does not applyPanetti v. Quartermarb51 U.S. 930, 953, 127 S.
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Ct. 2842, 2858 (200 when “the requirement set forth in § 2254(d)(1) is
satisfied,” “[a] federal court must . . . resolve the claim without the deference
AEDPA otherwise requires.”). Our reviewhased on “the record that was before
the state court that adjudicated the claim on the mei@slien v. Pinholster563
U.S. 170, 18, 131 S. Ct. 1388, 1398 (2011)he state habeas trial court made
findings of fact and conclusions of law, but its decision was overturned by the
Georgia Supreme Court, which reviewed the reemd mae findings and
conclusions of its own. To the extent the Georgia Supreme Court’s factual
findings are entitled to a presumption of correctness under 28 U.S.C. § 2254(e)(1)
there is clear and convincing record evidence telgithe presumptionSchriro v.
Landrigan 550 U.S. 465, 4734, 127 S. Ct. 1933, 193490 (2007).

Ms. Hall's separation from her counsel and inability to communicate with
him as he framednd askedhe questions for Alyssa’s creesgamination
prevented im from doing so effectively. The Georgia Supreme Court found that
had Ms. Hall been able to speak with her attorney, she would have told him that
Alyssa was not afraid of her, that herlexsbandAlyssa’s biological father)
coerced Alyssa’s testimony, and that Alyssa had written a letter suppueting
mother’s information Hall, 737 S.E.2&t 317. The court reasoned that her trial
attorney already knew that information when he ecesaninedAlyssa, and so

Ms. Hall did not suffer prejudice. Itis no answer to say that Ms. Hall had
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previously told her attorney the specific information ktteridentified as

important to refuting what Alyssa said on direct. The record precludes the implicit
finding that in the crucible of crogxaminationunderthe circumstancesounsel
faced,he would haveecalkedthat precisenformation in time to askhe right

guestiors usingtheinformation. Clear and convincing evidence in the record
undercuts and pcludes finding that no prejudice resulted.

If Ms. Hall's attorney could have communicated with his cliarthe
circumstancesf the trial there is “a reasonable probability that the outcome of the
trial would have been more favorableSead. (quotdion marks omitted).The
attorney testified that “[flor every other witness, [Ms. Hall] was there writing to
me, writing notes.” This assistance would have been exceptionally helpful during
Alyssa’s testimony. Alyssa, Ms. Hall's daughter, testified about what she
allegedly heard her mother do and say the night of the shooting. Ms. Hall could
have offered unique and invaluable insight and advice into Alyssa’'s demeanor and
testimony. And just as Ms. Hall did with other witnesses, she could have advised
her lawyer on howbestto address and respond to her daughtsiigerse
testimony. Effective crossexamination may have left the jury less inclined to
credit Alyssa’s inculpatory testimony, including, for example, héestants that
she heard her stigther tell her mother to “put the gun down” and “Michelle, don’t

do this,” followed by gunshots.
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We conclude that even if Ms. Hall had to show actual prejudice at trial to
succeed on her direct appeal, an effective appellataeytbiad a reasonable
probability of making that showing.

D. Deficient Performance and Prejudice

ThatMs. Hall's lawyer failed to raise the claim that she could not
communicate with her trial counsel during a critical part of thetels uswhat
we need to knowadir StricklandandRobbingpurposes For Stricklands
performance prondg[w]here as here, appellate counsel fails to raise a claim on
appeal that is so obviously valid that any competent lawyer would have raised it,
no further evidence is needed to determine whether counsel was ineffective for not
having done so."Eagle 279 F.3d a943. “An attorney’s ignorance of a point of
law that is fundamental to his case combined with his failure to perform basic
research on that point is a quintessential example of unreasonable performance
underStrickland” Hinton v. Alabama  U.S. |, 134 S. Ct. 1081, 1089
(2014). “IN]o conceivable reason that [the lawyer] might have proffered would
have made [his] failure to pursue the claim reasonable. [His] failure to raise it,
standing alone, establishes [his] ineffectivene&sale 279 F.3d at 943ee also
Overstreet v. WardemNo. 1314995, F.3d __ , 2016 WL 322610, at *4
(11th Cir. Jan. 27, 2016) (a defendant’s “appellate representation was undeniably

ineffective” because “had [] appellate counsel raisestagelaw claim basd on a

29



Case: 14-14619 Date Filed: 04/20/2017 Page: 30 of 41

Georgia Supreme Court case decided shortly before the defendant’s direct appeal,
then “absent a departure from precedent, [his] kidnapping convictions would have
been reverseq.

For the prejudice prong, tliecord also shows that “the omitted claim would
have had a reasonable probability of sucteasappeal.Eagle 279 F.3d at 943.
This makes counsel’s performanaeetessarily prejudicial because it affected the
outcome of the appealtd. If Ms. Hall had raised the claion direct appeal‘the
[state appellatejourt would, in all probability, have opted to grant a new trial.
There can be no doubt, then, that counsel’s decision to omit the [] claim from [his]
brief undermines confidence in the outcome of [Ms. Hall’s] direct appeal sufficien
to satisfy the prejudice prong Sftrickland” Id.

V. CONCLUSION

Ms. Hall's appellatdawyer was ineffective. We therefore reverse the
district court’s denial of habeas corpus relief and remand with directions that the
district court order thet&teto grant Ms. Hall a new direct appeal.

REVERSED AND REMANDED.
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TJOFLAT, Circuit Judge, Dissenting:

A claim of ineffective assistance of counsel “is an attack on the fundamental
fairness of the proceeding whose result is challeng8ttitkland v. Washington
466 U.S. 668, 697, 104 S. Ct. 2052, 2070, 80 L. Ed. 2d 674 (1984). The claim in
this case ishtat appellate counsel rendered ineffective assistance 8trasdand
by failing to assert on direct appeal a violation of Hall’'s right under the Georgia
Constitution to be present at a critical stage of her murder trial, which is structural
error under @orgia law. SeeGriffin v. Terry, 729 S.E.2d 334, 336 (Ga. 2012).
The Georgia Supreme Court, on habeas corpus review, assumed that counsel’s
performance was constitutionally deficient but denied Hall relief because she failed
to demonstrat&tricklandprejudice—a reasonable probability that, had counsel
asserted the error, the outcome of her trial would have been diffesrickland

466 U.S. at 694, 104 S. Ct. at 2068.

! The Court expressed its prejudice holding as follows:

Thus, to show actual prejudice to [her] appeal, [Hall] must demonstrate that [her]
absence from the [examination of Alyssa] would have been reversible error
without the benefit of presumed prejudice. To do so, [she] must establish a
reasonabl@robability that the error would have been found not harmless at trial,
i.e., a “reasonable probability that the outcome would have been more favorable if
counsel had objected to her absence during the [examination of Alyssa].”

Seabolt v. Hall737 S.E.2d 314, 317 (Ga. 2013) (quotidgffin v. Terry, 729 SE.2d 334, 337
(Ga. 2012) (internal citations omitted)). In support of its holding, the CourtRitddes v.
State 690 S.E.2d 136 (Ga. 2010), in which the Court ap@higtklands actual prejudice test,
rather than presumed prejudice, to the same constitutional violation Hall assirtedenial of
the right to be present at a critical stage of the ttdlat 140.
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The majority hold that the Georgia Supreme Court’s decision was “contrary
to, orinvolved an unreasonable application of, clearly established Federal Law, as
determined by the Supreme Court of the United State28'U.S.C. § 2254(d)(1).
Consequently, Hall is entitled to the writ and an opportunity to present her claim of
structuralerror to the Georgia courts as if she were appealing her convictions in the

first instance

[W]here, as here, a defendant is not challenging his conviction directly based on
an alleged violation of the right to be present, but instead raises the issue only
indirectly under the aegis of an ineffective assistance of counsel claim, he or she
must satisfy both prongs of th®trickland test for constitutional ineffectes
assistance of counsel claims.

Id. (quotingPeterson v. Staj&63 S.E.2d 164, 168 (Ga. 2008)). The Court rejected Bridges’
claim finding “the evidence of Bridges’ guilt was overwhelming, and tleen® reasonable
probability that the outcome would have been more favorable if counsel had objected to his
absence during the pretrial instructionsd:

2 As we have noted:

The statutory phrase “clearly established Federal law” refers only to “the
holdings, as opposed to the dicta,” of the Supreme Ceacrsions extant at the

time of the State court adjudicatidnilliams v. Tayloy 529 U.S. 362, 412, 120
S.Ct. 1495, 1523, 146 L. Ed. 2d 389 (2000). A State court decision is “contrary
to” a Supreme Court holding “if the state court arrives at a conclusion opposite to
that reached by [the Supreme] Court on a question of law or if the state court
decides a case differently than [the Supreme] Court has on a set of materially
indistinguishable facts.’ld. at 412-13, 120 S. Ct. at 1523. A State court decision
involves an unreasonable application of a Supreme Court holding if the State
court correctly identifies the holding but unreasonably applies it to the faitts of
prisoner's casdd. at 407, 120 S. Ct. at 1520.

Hardy v. Comm’r, Ala. Dept. of Cor684 F.3d 1066, 1074 (11th Cir. 2012).

% | assume that the District Court on remand will issue a writ of habeas corectingir
the Supreme Court of Georgia to uphold the Superior Court’s grant of habeas relief. Nfteethe
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The Georgia Supreme Court’s decision runs afoul of § 2254(d)(1), the
majority hold, because it misapplied the Supreme Court’s decistomiitn v.
Robbing 528U.S. 259, 120 S. Ct. 746, 145 L. Ed. 2d 756 (2000), a case that Hall
did not cite to the Georgia Supreme Court and the Court did not consider.
According to the majorityRobbinsmodifiesStricklands prejudice prong. Where
ineffective assistance of appellate counsel is claimed, the prejudice inquiry no
longer considers whether the outcome of the trial would have been different but for
counsel’s neglect; rather, the inquiry is strictly whether the outcome of the appeal
would have been different. Because structural error is prejupeiale the
majority conclude that but for counsel’s neglect, the Georgia Supreme Court may
have vacated Hall’'s convictions and granted her a new trial.

| dissent because the majority’s usdrobbings inapposite. If np Robbins
in effect overrules Supreme Court holdirgand our precedents that rely on those
holdings—requiring a habeas petitioner to demonstrate actual prejudice in order to
prevail on a procedurally defaulted claim. Moreover, the majority’s use of
Robbinschanges the prejudice standard for claims of ineffective assistance of

appellate counsel brought under 28 U.S.C. § 2255, as well as those brought under §

Supreme Court, itself, passes on Hall's claim of structural error or tassipieeior Court with
that job will be a matter for the Supreme Court to determine.

* As | point out in Part lllinfra, it is far from certain that Hall would have received a
new trial had her claim of structural error been asserted on direci.appea

33



Case: 14-14619 Date Filed: 04/20/2017 Page: 34 of 41

2254. But putting all of this aside, when Hall presents her claim to the Georgia
Supreme Court psuant to the our mandate to the District Court, she is likely to go

away empty handed.

l.

The majority’s use oRobbings inapposite. That case dealt primarily with
the question of whether California’s modified procedure for filind\adersbrief
(a “Wendebrief”) was constitutional Robbing528 U.S. at 26484, 120 S. Ct. at
752-63. After affirming the California procedure, the Supreme Court remanded
the case, indicating in the process that Robbins might prevail if he could “show a
reasonable probdly that, but for his counsel’s unreasonable failure to file a
merits brief,he would have prevailed on his appéald. at 28486, 120 S. Ct. at
763-64 (citingStrickland 466 U.S. at 694, 104 S. Ct. at 2052) (emphasis added).
The majority seize on thilanguage in concluding that, unéRabbins Strickland
prejudice turns on the probable outcome of the petitioner’s direct appeal. This
single sentence is nBobbins holding, however. The Court did not evaluate the
merits of the claims Robbins wanted to pursue on direct appeal because those
claims fell outside the narrow question before the Court, which was whether
California’s Andersbrief procedure was constitutidnaConsequently, the Court’s
statement regarding whether “[Robbins] would have prevailed on his appeal” is

neither part of th&@obbingudgment that California’s modifieAndersprocedure
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was constitutionally sound nor is it necessary to that holdRapbing 528 U.S. at
285,120 S. Ct. at 764.

More crucially,Robbinssimply does not address whether a habeas petitioner
should demonstrate actual prejudice in prosecuting a procedurally defaulted claim
of trial court error for the first time on collateraview. The requirement of actual
prejudice induces the petitioner to raise the claim on direct appeal and thereby
enhances finalityRobbinsaccording to the majority, eliminates that inducement.
As a strategic ploy, the party can now await the teduhe direct appeal and, if
unsuccessful, repair to the habeas court as a stand in for the appellate court.
Obviously, such an arrangement would be intolerable. Saddling a petitioner with a
prejudice burden on collateral review that is greater thapt&judice burden on
direct appeal is the means for avoidingSee Brecht v. Abrahamsd@07 U.S.

619, 633, 113 S. Ct. 1710, 1719, 123 L. Ed. 2d 353 (1993) (explaining that “[t]he
principle that collateral review is different from direct review ressuhdoughout

our habeas jurisprudenceBurvis v. Crosby451 F.3d 734, 743 (11th Cir. 2006)
(same).

Moreover, as the Supreme Court statedmited States v. Fragyt56 U.S.
152,102 S. Ct. 1584, 71 L. Ed. 2d 816 (1982), the standard applicableain dire

appeal does not apply on collateral review because “we are entitled to presume [the
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defendant] stands fairly and finally convicted456 U.S at 164, 102 S. Ct. at
1592. Absent the requirement of actual prejudice, claims of trial court error would
reeive identical treatment on direct appeal and collateral review, obliterating any
attempt to uphold the “presumption of finality and legality [that] attaches to the
conviction and sentence” when the direct appeal process Bnelsht 507 U.S. at
633, 113S. Ct. at 1719see also Frady456 U.S. at 1668, 102 S. Ct. at 15994.
If Robbinseliminates the requirement that a petitioner must show actual prejudice
in order to obtain collateral relief on a claim defaulted on direct appeal, then, by
implication at least, it partially overrules long standing Supreme Court precedent,
not to mention our own decisions based on that precedent.

In Francis v. Hendersq25 U.S. 536, 96 S. Ct. 1708, 48 L. Ed. 2d 149
(1976), the petitioner, Francis, was indicted lyaisiana grand jury from which
blacks had been excluded due to their rddeat 537438, 96 S. Ct. 1709. He

failed to object to the grand jury’s composition prior to trial and was convittied.

® |n fact, Strickland v. Washingtod66 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984), carries this principle forward. The Court noted:

The principles governing ineffectiveness claims should apply in federalecallat
proceedings as they do on direct appeal or in motions for a new trial. As
indicated by the “cause and prejudice” test for overcoming procedural waivers o
claims of errorthe presumption that a criminal judgment is final is at its strongest
in collateral attacks on that judgment.

Id. at 697, 104 S. Ct. 2070 his means that prejudice must be assessed by the outcome of trial
because prejudice for a procedurally defaultadrcof trial court error on direct appeal or

motion for a new trial would look to the outcome of trial. Such a method is bolstered by the
presumption of finality which the petitioner must overcome on collateral review
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After his conviction was final and he was denied collateral relief in state court, a
federal district court granted his application for a writ of habeas corpus under 8
2254. Id. The Court of Appeals reversetilewman v. Hendersod96 F.2d 896,
899 (5th Cir. 1974). Citing the Supreme Court’s decisidbawis v. United
States411 U.S. 233, 93 S. Ct. 1577, 36 L. Ed. 2d 216 (19¥Bich involved a
defaulted constitutional claim similar to Hall's, the Fifth Circuit held that Francis
was not entitled to relief. Although he had shown “cause” for his pragledur
default, he failed to demonstrate “actual prejudiddéwman496 F.2d at 8389.
The Supreme Court affirmed:

[T]he Court of Appeals was correct in holding that the rulBafis v.

United Statespplies with equal force when a federal court is dske

a habeas corpus proceeding to overturn a -statg conviction

because of an allegedly unconstitutional grand jury indictment. In a

collateral attack upon a conviction that rule requires, contrary to the

petitioner's assertion, not only a showing twause” for the
defendant's failure to challenge the composition of the grand jury
before trial, but also a showing of actual prejudice

Francis,425 U.S. at 542, 96 S. Ct. at 1711.

In Hollis v. Davis we followedFrancisby requiring petitioners asseng
defaulted claims of structural error to show actual prejudice even if those claims
would otherwise warrant “automatic reversal” on direct appeal. 941 F.2d 1471,
1479 (11th Cir. 1991).

In Purvis v. Crosbywe held that prisoners claiming that trial counsel was

ineffective in failing to object to a structural error must prove actual prejudice in
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order to satisfystricklands prejudice prong. 451 F.3d 734, 742 (11th Cir.

2006). We explained that “[o]uHollis decision establishes as the law of this

circuit that an ineffective assistance of counsel claim based on the failure to object
to a structural error at trial requires proof of [actual] prejudidd.’at 742. To

hold that the petitioner need not show actual prejudice would render

the Supreme Court’s holding[] in . Francis. . . pointless. Any
defendant who could not make the prejudice showing necessary to
have a defaulted claim of structural error considered could bypass that
requirement by merely dressing that claim in ineffective assistance
garb and asserting that prejudice must be presumed. We are not
inclined to believe that the Supreme Court’s decision[] irFrancis

[is] pointless.

Id. at 743. Moreover,

[a]s the Supreme Court has emphasized, “[t]he principle that collateral
review is different from direct reew resounds throughout our habeas
jurisprudence.”Brecht,507 U.S. at 633, 113 S.Ct. at 1719. To hold
that the presumption of prejudice applies not only when properly
preserved structural errors are raised on appeal but also when related
ineffective assistnce claims are raised in a collateral proceeding
would diminish the difference between direct and collateral review. It
would undermine the important finality and comity interests that are
entitled to respect in a 8§ 2254 proceeding, like this one. That we
decline to do.

In sum, it is clear to me that the Georgia Supreme Court’s decision was not
proscribed by 28 U.S.C. § 2254(d)(1) becarebbinsdid not and would not have
established federal law so restricting the prejudice inquiry established by

longstanding precedent.
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Il

The majority’sRobbinsholding changes the prejudice standard for
ineffective-assistancef-appellatecounsel claims in § 2255 proceedings as well as
those brought under 8§ 2254. This is so because the Georgizopegition model
mirrors the federal model created by § 225®&e Battles v. Chapmgas06 S.E.2d
838, 839 (1998) (adopting tistricklandstandard for ineffectivassistancef-
counsel claims in Georgia). That today’s holding will apply in § 2255 cases
exactly it as doem the § 2254 case here becomes obvious when we compare the
processing of Hall's case in the Georgia courts with the processing of Hall's
hypothetical case in the Eleventh Circuit codrts.

In both cases, the trial judge committed structural error in allowing Hall's
daughter to testify in Hall’s physical absericin both cases, Hall's appellate
lawyer failed to assert the structural error on direct appeal. In both cases, after

Hall’s convictions are affirmed on appeal, Hall petitions the trial douttabeas

®| establish the parallel by assing that in the hypothetical federal case Hall’s husband
was a federal official, thereby bringing this case into the jurisdictidheofederal courts under
18 U.S.C. § 1114.

" The Georgia Constitution provided the basis for the structural error is Babrgia
case.“No person shall be deprived of the right to prosecute or defend, either in person or by an
attorney, that person's own cause in any of the courts of this state.” Ga. Gohsg ar 12.

The Georgia Supreme Court interprets thi@/sion to guarantee an accused’s presence at all
critical stages of the prosecutio@Guriffin, 729 S.E.2d at 336. The U.S. Constitution provided the
basis for the structural error in Hall’'s hypothetical federal case. “In aliral prosecutions, the
accused shall enjoy . . . the Assistance of Counsel for his defense.” U.S. Const. amehé. VI. T
provision is interpreted to mean that the accused is entitled to be presentittallstages of

the prosecutionUnited States v. Croni@66 U.S. 648, 657-60, 104 S. Ct. 2039, 2046-47, 80 L.
Ed. 2d 657 (1984).
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corpus relief. Prior to today’s decision, in both cases Hall is denied relief because
she failed to prov&tricklandprejudice. SeeStrickland 466 U.S. at 697, 104 S.

Ct. at 2070. In sum, today’s decision will work a sea change in theéetalla

courts’ entertainment of trial court errors appellate counsel failed to assert on direct
appeal. The collateral courts will step in and perform as appellate courts would in

the first instance.

Il

What will be the likely outcome whehe Georgia courts consider Hall's
claim of structural error as if she had presented the claim to the Court on direct
appeal? Hall's trial attorney invited the error by agreeing to the challenged
arrangement. In Georgia, invited errors are rendered null on afgeeak.g,
Barnes v. Statel96 S.E.2d 674, 686 (Ga. 1998) (holding an invited error is not a
basis for reversal). The same is true in this Circuit:

The invited error doctrine “stems from the common sense view that

where a party invites the trial court eommit error, he cannot later

cry foul on appeal.”United States v. Brannab62 F.3d 1300, 1306

(11th Cir. 2009). Thus, where one party has induced or invited error,

we may not invoke the plain error rule to reverse the district court’s

judgment.

United States v. Carpente303 F.3d 1224, 1236 (11th Cir. 2015).

8 In the hypothetica§ 2255 proceeding, this Court, in reversing the trial court’s granting
of relief, gave no indication of how it would have ruled had Hall's lawyer assertstfticéural
error on direct appeal.
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That the Georgia Supreme Court would have invoked the invited error
doctrine no doubt explains why Hall's lawyer did not assert the structural error on
direct appeal. He knew that the assertion would have fai@onsider the farce
that would be created if trial counsel, in a case such as Hall's, could for strategic
reasons agree to the challenged arrangement and then, if the strategy failed, have
the client’s conviction set aside on appeHow would the readers of the Atlanta
JournalConstitution react if the law allowed defense counsel to manipulate trial
judges like that?

The invited error doctrine did not preclude Hall from seeking habeas corpus
relief on the ground that counsel’s trial strategy constituted ineffective assistance.
In fact, she presented such a claim to the habeas court. She abandoned it because

she couldhot showStricklandprejudice.

% In that the assertion would have failed, it could be argued that counsel was not
ineffective in not asserting the error.
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