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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1414939

D.C. Docket No1:11-cv-0001GWLS

CORNELIUS B. FAISON,
Plaintiff-Appellee,
Versus
DONALSONVILLE HOSPITAL INC.,

DefendantAppellant.

Appeal from the United States District Court
for the Middle District of Georgia

(May 26, 201%
BeforeHULL and BLACK, Circuit Judgesand ANTOON" District Judge.

PER WRIAM:

*Honorable John Antoolt, United States District Judge for the Middle District of
Florida, sitting by designation
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In this caseCornelius Faison sueppellantDonalsonville Hospital, Inc.
(“the Hospitdl), pursuant to thEmployee Retirement Income Security Act of
1974 ("ERISA”), 29 U.S.C. § 1004t seq, to recover insurance benefits that the
Hospital had denied as excluded from coverayas Court previously affirmed

the district court’s entry of judgment in favor of plaintiff Fais@eeFaison v.

Donalsonville Hosp., In¢534 F. App’x 924, 9226 (11th Cir. 2013)

(unpublished) (Faisonl”). We now onsideronly the Hospital’'s appeal from the
district court’s denial of its Federal Rule of Civil Procedure 60(b) motion for relief
from judgment. After careful review of the record and the briefs, and with the
benefit of oral argument, we affirm the district court’s denial of the Hospital's Rule
60(b) motion
|. FACTUAL BACKGROUND

ThedefendantHospitalis thenamedfiduciary and administratayf an
Employee Benefit Plan, which includes health insurance covérdmgePlan”).
The Plan iggoverned bYERISA. At all relevant timesplaintiff Faison was plan
participant of the Plan
A. The Plan Language

The Plan states thétledical Benefits apply when Covered Charges are
incurred by a Covered Person for care of an Injury or Sickness and while the

person is covered for these benefits under the Plance the oubf-pocket limit
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Is reacled “Covered Charges incurred by a Covered Person will be payable at
100% (except for the charges excluded).” “Covered Charges are the Usual and

Reasonable Charges that are incurred for,” inter alia, “Hospital Care” and “Othe

Medical Services and Supplies.” The Plan provides that “[a] charge is incurred on
the date that the service or supply is performed or furnished.”

Paragon Benefits, Inc:Raragoi) is a thirdparty administrator of the Plan.
In this role, Paragon is responsible for receiving claims from covered individuals
and makingan initial claim determinationlf a plan participant appeals Paragon’s
initial benefits decisiorthe Hospital, as fiduciary of the Plan, reviews the
determination without givingny deference tBaragois decision.The Hospitdls
Benefits Committee makes the final determination on appeals.
B.  Plaintiff Faison’s Accident

On July 26, 2009, Faison was driving a motorcycle on a Georgia highway
without a valid license or registration. A Georgia State Patrol Officer attempted to
initiate a stop of Faison for speeding at 84 miles per hour irrailégperhour
zone. Instead of pulling over, Faison increased his speed in an attempt to elude the
officer, increasing his speed to at least 120 miles per hour. Faison then lost control
of the motorcycle on a curve and traveled off the highway for 185 feet before

striking severalkrees and coming to a rest.
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Faisonsustainedeveranjuries. He was airlifted to Tallahassee Memorial
Hospital(“Tallahassee Memorial’)As a result of hisnjuries, Faisonremained
hospitalized at Tallahassee Memouialil September 11, 2009, aathassed
$481,783.48 in medical billsom Tallahassee Memorial and other medical
creditors The majority of Faison’s debt, $420,631.55, was with Tallahassee
Memorial.

In connection witlthe accident-aison was charged witieveral
misdemeanors; howevemme of thandividual charges could result in a sentence
to a term of imprisonment in excess of one ydaison pld guilty to each charge
andwas sentenced to 12 moritipsobation on each charge,rtin consecutively.

C. Plaintiff Faison’s Plan Claim

BetweenOctober 200&ndJune 2010in a series of Explanation of Benefits
statements sent to Faison, Paradenied benefits on the basis tha medical
care related toik July26, 2009 accident was not covered under the terms of the
Plan. On August 10, 2010, Faison appealed the denial to the Hospital and
requested that Paragon provide additional information concerningdieds for
its denial. On September 14, 201@aragorsent a letter explaining that it had
deniedcoverage based on tRéan’s“lllegal Acts” exclusion.

The “PlanExclusions” section provides that, “[flor all Medical Benefits

shown in the Schedule of Benefits, a charge for the following is notexdivver
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(19) lllegal acts. Charges for services received as a result of Injury or
Sickness occurring directly or indirectly, as a result of a Serious
lllegal Act, or a riot or public disturbanceFor purposes of this
exclusion, the term “Serious lllegal Act” shall mean any act or series
of acts that, if prosecuted as a criminal offense, a sentence to a term of
Imprisonment in_excess of one year could be impos#dis not
necessary that criminal charges be filed, or, if filed, that a conviction
result, or hat a sentence of imprisonment for a term in excess of one
year be imposed for this exclusion to apply.

(Emphasis added).

In an October 21, 2010 letter, the Hospital informed Fatisanthe
Committee affirmed the denial of his claibased on thélllegal Acts’ exclusion.

[I. PROCEDURAL HISTORY

A. Faisonl Proceedings

On January 11, 2011, Faison sued the Hospital under ERISA, alleging that
the Hospital had improperly denied him benefits. The parties consented to have
the district court hear their case as a trial on the papers pursuant to Federal Rule of
Civil Procedure 52.0n September 17, 201ie district court issued an opinion
granting Faison’s motion for entry of judgmefthe distict court entered final
judgment in favor of Faison in the amount of $481,783.48.

The Hospital appealed. On August 22, 2013, this Court summarily affirmed.
SeeFaisonl, 534 F. Appx at925-26.%

B. Rule 60(b) Proceedings

Shortly thereafterthe district courgrantedrFaisoris unopposed motion for attorney’s
fees in the amount of $56,370.
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On September 16, 2013, the Hospital filed the instant Rule 60(b) motion for
relief from judgment. The Hospital argued that it was entitled to relief under Rule
60(b)(2) because newly discovered evidence showed that, in June 2010,
Tallahassee Memoriaivrote off’ Faison’s entire medical bil§420,631.55t0
charity? The Hospital requested the district caiitto modify the judgment to
reduce the damages to reflect the amount Tallahassee Memorial had written off
and to reducéhe award of attorneyfees by aorresponding amounand (2)
reopen discovery fahe limited purpose of seeking thiparty discovery from
Tallahassee Memorial concerning the “write off.”

The Hospital attached to its Rule 60(b) motion a January 24, 2013 billing
statement from Tallahassee Memorial for the care and services rendered to Faison
between Jul7, 2009 and August 11, 2009. The billing statement reflected total
charges of $420,631.55. The billing statement also contained a credit for the full
amount of the bill, $420,631.55, entered on “6/16” and coded as “CHARITY OUT
OF STATE.”

Faison responded in opposition to the Hospital’'s Rule 60(b) motion,
asserting that the Hospital had not submitted any admissible evidence in support of
the motion. In any event, the unauthenticated billing statement produced by the

Hospital did not show that Faison’s balas“written off.” To the contrary,

*The Hospital also requested relief basedRule 60(b)(3) and (b)(5), but it does not
renew tloseargumens on appeal.
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although Faien had participated ifallahassee Memorial’'s financial assistance
programand received a charitable credit for the charges he incliaghn
pointed out thatinder the terms of that program, the charitable credit will become
null and void if Faison recovers payment for the charges tfineHospital.
Faison attachednaOctober 15, 2018eclaration from Tallahassee
Memorial's Director of Patient Access and Financial Services, Jeff Sherman.
Sherman stated that Tallahassee Memorial maintains a finassiatance
program for uninsured or undersured patientsAfter the HospitadeniedFaison
benefits Faison applied to participate in the financial assistance program and
Tallahassee Memorial deemed him eligibfecordingly, Tallahassee Memorial
gave Faison a charitable credit for the expenses incurred during his hospitalizatio
Under the terms of the program agreed to by Faison, however, “the
charitable credit . . . Faison received becomes null and void if . . . Faison becomes

entitled to payment from another person (such as an insurer or an employee benefit

plan) of the expensd®r which he received a charitable credi(Emphasis

added. In such case, “Tallahassee MemoHigalthCarevould become entitled to
reimbursement of the expenses for which . . . Faison was given a charitable credit.”
The declaration noted that “Faison agreed to these terms when he applied to

participate in Tallahassee Memorial HealthCafi@ancial assistance program.”
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The Hospital filed a reply, contending that the declaration presented by

Faison failed to prove that he was under laggl obligationto reimburse

Tallahassee Memorial for the charitable credit under the terms of the financial
assistance progranThe Hospital also suggested that Sherman’s declaration
misrepresented the terms of the program, and attdachtdreply an unsiget,
undatedapplication to Tallahassee Memorial’s financial assistance protfEne
applicationstated:

In the event that your injuries or illness, which necessitated the
services rendered by Tallahassee Memorial Hospital, arose from the
acts or omissiownf a third party and you are entitled to compensation
from that third party or their insurethen the charity entittement is
null and void. Tallahassee Memorial Hospital as the holder of the
assignment of benefits is entitled to be reimbursed for s=rvic
rendered directly from any settlement of judgment proceeds.

(Emphasis added). Thus, the Hospital argued, the terms of the financial assistance
program did not render the charitable credit null and void unless Faison was

entitled to a compensation from a third party g&ised his injuriesin this case,

Faison himself, and not th#ospital or any other third party, had caused his

injuries.

*The Hospitakssentially concedetidt it had no evidenaes to whethethe proffered
application was identical to the one signed by Faison, stidtatgt had “recently obtained a
Tallahassee Memorial document that appears to be an unsigned version of the document
described in [Faison’s] Response and accompanying declaration. . . . If this ‘Applicat
Assistance with Hospital Expenses’ refleitts reimbursement ‘terms’ alleged by [Faison], then
[Faison’s] assertion that Tallahassee Memorial will somehow become entipagitent is
demonstrably false.”
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Following permission from the district court, Faison filed argy.
Faison stated that the district court should not consider the finassiatance
program application submitted by thespital becausen an ERISA case, a
district court does not take evidence and instead evaluates the reasonableness of
the Planadministrator’s decision in light of the record before the administrator.
Alternatively, the district court should not consider the financial assistance
program application because it wasguthenticated

On December 30, 2013, the district court held a hearing on the Hospital’s
Rule 60(b) motion, at which the parties presented argwoartheirrespective
positions.
C. District Court’s Order Denying Rule 60(b) Motion

On September 30, 2014, the district court denied the Hospital's Rule 60(b)
motion. As an initial matter, the court found that, under Rule 60(b)(2), the motion
was timely, the Hospital exercised due diligence, and the evidence presented was
not cumulative or impeachindgdowever, because the evidence was “immaterial
and would not have produced a different result,” the Hospital was not entitled to
relief from the judgmentThe district courfound,inter alig, that Faisorstill “may
beliable to Tallahassee Memorial Hospital for his expenses initially covered by a

charitablecredit should they begod by an insurance providégiting to
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Sherman’s declaration and the Tallahassee Memorial financial program
application.
IIl. STANDARD OF REVIEW
We review the district court’s denial of a Rule 60(b)(2) motion for abuse of

discretion. Willard v. Fairfield S. Cq.472 F.3d 817, 821 (11th CR006). The

appellants burden on appeal from the denial of a Rule 60(b) motion is heavy.

Cano v. Baker435 F.3d 1337, 1342 (11th C2006). It is not enough that a grant
of the Rule 60(b) motion might have been permissible or warranted; instead, the
appellant must show a justification so compelling the district judge was required to

vacate the prior ordeiSolaroll Shade & Shutter Corp. v. Bitnergy Sys., Ing.

803 F.2d 1130, 1132 (11th Cir. 1986).
V. DISCUSSION

Rule 60(b)(2) provides that a party may obtain relief from a final judgment
based onfiewly discovered evidence that, with reasonable diligence, could not
have been discovered in time to move for a new’trigéd. R. Civ. P. 60(b)(2).
This Court employs a fivpart test that a movant must meet in order to be entitled
to relief under Rule 60(b)(2)

(1) the evidence must be newly discovered since the trial [or final

judgment or order]; (2) due diligence on the part of the movant to

discover the new evidence must be shown; (3ethéence must not

be merely cumulative or impeaching; (4) the evidence must be
material; and (5) the evidence must be such that a new trial [or

10
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reconsideration of the final judgment or order] would probably
produce a new result.

Application of Consorcio Euatoriano de Telecomunicaciones S.A. v. JAS

Forwarding (USA), InG.747 F.3d 1262, 1274 (11th Cir. 2014)

As an initial matterywe noteplaintiff Faisoris contentioron appeathatthe
district court properly denied Rule 60(b) relief because, even in the context of a
Rule 60(b)(2) motion based on newly discovered evidence, the district court in an
ERISA case is permitted to consider only itifermationthat was before the Plan

administratomvhen it denied benefitsCf. Glazer v. Reliance Standard &ifns.

Co., 524 F.3d 1241, 1246 (11th Cir. 20@Bdlding that, for both “arbitrary and
capricious” andle novoreview, the district court is limited to consideration of the
facts and record before the administrator at the time its decision was ridégele).
donot decide the extent to which district courts rgegnt relief based omewly
discovered evidence under Rule 60(b) in ERISA cases because we agree with the
district court here thatn any eventthe Hospital’s evidence did not entitle it to
relief.

Put simply,the Hospital did not show that Faison was not still liable to
Tallahassee Memorial for his full medical bill of $420,631.55. After the Hospital
submitted a Tallahassee Memorial billing statement showing that Faison had
received a charitable@dit, Faison countered with a declaration in whieff

Shermana Tallahassee Memoridirector,explained that the charitable credit

11
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would become null and void if Faison became entitled to payment‘t&iam

employee benefit plah.The Hospital thesubmitted ainglepageapplication

form for Tallahassee Memorial’s financial assistance progtatmg that the

charitable credit would become null and void if the applicant were entitled to

compensation from a third party that was responsiblthegplicant’sinjury.
Howeverthe Hospitaprofferedno evidence of when that version of the

application was in effect, whether that version of the application contained

identical terms as the application signed by Faison, or whether the form constituted

the entireapplication for the programmr containedanexclusive list of the

program’s terms. Sherman’s declaration did state that Faison agthed

relevant termSwhen he applietb participate in Tallahassee Memorial

HealthCare’s financial assistanoegram.” (Emphasis addedBut the
applicationform submitted by the Hospital noted that it was required “[tjo begin
the process” of receiving assistance with hospital expenses and that additional
documentation and forms would or may be requirBaus, the Hospital did not
show that the application was the same and only one signed by Faison or that it
contained albf the program terms to which he agredten applying for the
program.

Further,in the Rule 60(b) hearing before the district courDaesember 30,

2013, counsel for Faison represented to the district court thath€re"s not a

12
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windfall”; (2) “Mr. Faison is not going to wind up with amyoney in his pocket in
this, these creditors are going todsed. So there’s nbgoing to be a windfall at
all”; (3) “[I] f Mr. Faison was taking this money and sticking it in his poakeit
doesn’t have to pay them, well, we might be talking abouatething different.
But, that’'s not the case”; and (4W]e have nontention of anybody getting a
windfall, nobody’s going to getwindfall. And we’re going to apply this money
as it's supposetb be applied.’

On appeal, the Hospital argues that Faison failed tageevidence ofite
terms to which he agreed as part of receiving the charitable ckémiitever,even
assuming that Faison had nobfieredSherman’s declaration, it is the Hospital, as
the Rule 60(b) movant, that bears the burden of presenting material evidence that
would probably produce a new restlthe final judgment were reconsidere8ee

Application of Consorcio Ecuatoriane47 F.3dat1274 And, on appeal from the

denial of its Rule 60(b) motion, it is the Hospital that m@shdnstrate thahe

district court wagequiredto vacate its prior orderSeeSolaroll Shade803 F.2dat

1132 Especially in light of Sherman’s declarattemvhich specifically stated that
the terms to which Faison had agreed made him liable to Tallahassee Memorial if

he recovered benefits from an employee benefitpllie Hospitahas not carried

“At oral argument, the same counsel represented that the money paid into the district
courtalreadywould be used to pay attorney’s fees and then the creditors and would not be a
windfall to Faison. Counsshid hewill negotiate with the creditors to rdse the debts.

13
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its burdenof showing that Faisors no longer obligated to pay his Tallahassee
Memorial bill.”

In sum, we cannot say that the district court was required to vacate its prior
order, and thus, we affirm the district court’s denial of the Hospital’'s Rule 60(b)
motion®

AFFIRMED.

®In its reply brief, the Hospital requests that this Court remand to the distri¢faou
further factual development on the issue of the charitable credit, but the Hosviadi this
argument by failing to raise it in its initial bfieSeeln re Eqidi, 571 F.3d 1156, 1163 (11th Cir.
2009)(“Arguments not properly presented in a paripitial brief or raised for the first time in
thereply brief are deemed waived.”).

®We decline to consider the Hospital's additional argument that Faison’s clamnod™
asall of his creditors’ claims are tirdgarred under the applicable statute of limitatidresause
the Hospital did not raise this argument in the district cdbeeDepree v. Thomas, 946 F.2d
784, 793 (11th Cir. 1991) (“[A]mssue not raised in the district court and raised for the first time
in an appeal will not be considered by this court.”).
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