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JILL PRYOR, Cirait Judge:

After a twoweek trial, Mitchell Steipa lawyerwas convicteaf mail, wire,
and securities fraudased on evidence that he fabricated press releases and
purchase orders to inflate the stock price of his client Signalife, Inc., a publicly
tradedmanufacturer of medicalevices. The district court sentencédr. Steinto
204 months’ imprisonment, over $5 million in forfeiture, and over $13 million in
restitution. Mr. Stein appeals his conviction and sentence.

Regardinghis conviction Mr. Stein arguesamong other poinfshat the
governmenfailed to discloseBrady material to the defense before trial and
knowingly reliedon false testimony to make its cages regards his sentenddr.
Stein argues that the district court erred in calculating actualdodse purposes
of the Mandatory Victims Restitution Act 0926 (“MVRA”) , 18 U.S.C. 8663A
and§8 2B1.1 of the United States Sentencing Guidelinegarticular, he argues
thatin estimating actual logbe district courerroneoust presumed that all
purchasers of Signalife stock during the pemdeen the fraud was ongoimglied
onfalse informatiorMr. Stein promulgated. He also argues that the district court

failed to take into account other market forces that likely contributed to the

! Brady v. Maryland373 U.S. 83 (1963).
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investors’ lossesAfter careful consideration of the parties’ briefs and with the
benefit of oral argument, we affirm Mr. Stein’s conviction but vacate his sentence.

This goinion proceeds in three parts. We first provide background
regarding Mr. Stein’s fraudulent scheme, his subsequent indictment, his pretrial
and postrial motions, andhis sentencing.Secondwe address and reject Mr.
Stein’s challenges to his conviatio Mr. Stein identified only onpotentialBrady
documentand it contained nmformationfavorableto him and wasccessible
through reasonable diligenbefore trial. And, héailed toidentify any suppressed
material orany materially false testimorgn whichthe government relied
purportedlyin violation of Giglio.?

Third, with respect to sentencing, we review the district court’s actual loss
calculation. We agree with Mr. Stein that to establisla@ual loss figure under
the guidelines or thB1VRA based on investors’ losséke government must
prove thatin deciding to purchase Signalife stockjestorsrelied onthe
fraudulent information Mr. Stein disseminated. The district court founadrtbied
than2,000 investorselied on Mr. Stein’draudulent information, buhe only
evidencesupportinghis finding was the testimony of two individuals that they
relied on Mr. Stein’$alsepress releases and generalized evidence that some

investors may rely on some public informatioFhis evidencevas insufficient to

% Giglio v. United States405 U.S. 150 (1972).
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permitrelianceto be inferredor over 2,000nvestors Accordingly,the district
court erred in calculating actual loss figure based dhe losses oéll these
investors The district court also failed to determine whether intervening events
causedhe Signalife stockpriceto drop andif so, whether these events were
unforeseeable such that their effects should be subtracted from the actual loss
figure. We remand sihatthe district court can remedy these errors.

|. BACKGROUND
A. The Fraudulent Scheme

The evidence adduced at traincluding the testimony dfir. Stein’s two
co-conspirators, Martin Carter and Ajay Anardupportedhe following facts.In
an effort to inflate artificially the value of Signalife stosks,. Stein drafted three
press releases and thi@@respondingurchase orders toutimgore thar$5
million in bogusSignalife saleg The fraudulent period began on September 20,
2007, when Mr. Stein sent the fifatsepress releas® John Woodbury,
Signdife’s securities lawyer, with instructions to publish The press release
reportedthat Signalife had sold $1.98 million worth of its products. Mr. Stein

represented thale press releaseas “backed up by a purchase ordefrial Tr.,

3 Signalife was formerly known as Recom Managed Systems aimd.later known as
Heart Tronics, Inc. MrStein’s wife at the time of the false purchase orders, Tracey Hampton
Stein, was the founder of Signalife and the largest siiglealife shareholderThus, Mr. Stein
stood to gain directly from the stock’s inflated price.
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Doc. 240 at 8. Mr. Woodbury lacked any independent knowledgéheftruth of
the statements ithe press releaseéHe publishedt that day anywaythough,
becauséVir. Stein had told him that he asignalife’s Chief Executive Officer,
Lowell T. Harmisonwere travéng together visiting potential clients, and Mr.
Woodbury believed that this sale was the fruit of those efforts

A few days laterMr. Stein emailedr. Woodbury a second press release
about an additional $3.3 million in sales and represented/fth&iarmison had
approvedhe press releasé/r. Woodbury published the release the next day
despite lacking any supporting documentation.

Mr. Stein emailedr. Woodbury a third press releagleout two weeks later
The press releaseportedan additionat551,500 in salesrders Mr. Woodbury
issued the release early the next morning, again without supporting documentation.

Mr. Woodbury later askelllr. Stein for additional information regarding the
saleghat were described in the press releasesesponseMr. SteinsentMr.
Woodbury thregpurchase orders. None of these purchase orders pl@ande
address for shipmeniracey Joned\ir. Harmison’s assistantaintainedhat she
“never receivedny backup or anything dbrihe purchase orderarnd thusshe

considered them “phantom purchase orders.” Doc. 241 at 117.

* “Doc.” refers to the numbered entry onto the district court’s docket in this Tase.
trial transcript is found at Doc. 239 through Doc. 248.
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The first purchase order, dated September 14, 2007, reflected an oader by
company callec€Cardiac Hospital ManagemefiCHM”) . The ordereflected a
sale 0f$1.93 millionworth of product and noteal $50,000 deposit. The signature
block showed “Cardiac Hospital Management” andllagible signaturewithout a
name A week after the date of the purchase order, Thomas Trboonsultant
who had worked with Signalife, paignalife$50,000 for goods he expected to
receive

The secon@nd thirdpurchase ordsey dated September 24, 2007 and
October 4, 200,/respectivelyreflected sales ta company called IT Healthcare.
Oneorder reflected a sale pfoductsat a cost of $3.3 million amibteda $30,000
deposit. The othereflected a salwith a“netdue” amount of$551,500

The facts of thespurchase ordemgsurfacedseveratimes Mr. Harmison
incorporated information abotltemin a March 2008 memonaumto Signalife’s
auditors. Likewise, Signalife filed reports with the Securities and Exchange
Commission (“SEC”) that detaildtieseorders According toMr. Woodbury, who
oversaw thalrafting of the SEC filings,Mr. Steinwas the sole soura#
information about the purchase ordargl was intimately involved ithedrafting
process

Mr. Stein used the help of his personal assisMntCarter and a Signalife

contractoy Mr. Anand to make thefake purchase ordemsppeategitimate. For
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example, Mr. Stein gavdr. Cartera template to create bogus letters requesting a
change of shipment address, one for IT Healthcare and another for MHM.
Carterdrafted a letter ostensibly frommman named Yossie KeretldfHealthcare
requesng thatproducts be delivered &n address in IsratatMr. Carter made
up. Mr. Carteralsoprepared letter appearing to come fradM that askedor
products to be delivered to an addres§okyo, Japan This letterpurportedly was
signed by “Toni Naoy.” Mr. Carterneverspoke withYossie KeretJToni Nonoy
or anyoneatIT Healthcare or CHM; indeed, limad no idea whether the companies
or the individuals actually existedHe believegdhoweverthatMr. Stein had
fabricated these names.

Mr. Stein directedMr. Carterto help himwith the fraud in other ways as
well. Mr. Stein askedr. Carterfor two numbers he could use as fax numbers for
purchase confirmation letters from Yossie Keret and Toni Nohy.Carter
providedMr. Stein with two numbers unaffiliated with either company or person.
Then in June 2008\r. Stein toldMr. Carter to fabricate ktter from Yossie
Keretpurporting to cancdll Healthcare’oorders. Mr. Carter did as he was told
and sent the letter tdr. Woodbury At one point, Mr.Stein arranged favir.
Carter to travel to Isra@lstensiblyto find customers for Signalife even though
Carter had no business contacts th&a.anotherccasion, MrSteinsentMr.

Carter to Japan with a sealed envelope in diplbag,instructing him tamail the
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envelope back to the Ued States while wearing glovasd then return hontae
same day

Mr. Steinsimilarly relied on Mr. Anandor help in perpetrating the fraud
OnceMr. SteinaskedMr. Anandto travel to Texaso mail two IT Healthcare
purchase orders to SignalifgvhenMr. Anand asked whethdéne purchase orders
were realMr. Stein responded thatdid notmatter. Mr. Anand declined to help
but later, on Mr. Stein’s request, he agreedraft two letters that would appear to
come from Yossie Kerain behalfof IT Healthcare. The first letter requested a
shipping addresshange to an Israeli address. The second letter cancelled the
Signalife order.Mr. Anand sent these lettersMy. Stein andvir. Harmison.

Mr. Stein also use@arter and Anand ttakemoneyor stockfrom Signalife.
At Mr. Stein’s direction, in January 200€y. Carter executed an agreement with
Signalife to provide consulting services, none of which he actuallygedwor was
capable of providingPursuant to this agreemeMy. Stein funneled money and
Signalife stock from Signalife throud¥r. Carter to himself.Mr. Stein also
directedMr. Carter to buy and sell Signalife stock and transfer most of the
proceedsd him. Likewise, aMr. Stein’s directionMr. Anand established “The
Silve Group,” ostensibly to sell Signalife products in Indgut Mr. Anand sold

only oneunit (in Mexico). Mr. Steinnonethelesarranged foSignalife to payMr.
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Anandmore than one million shares for his woiMr. Anand then gav®ir. Stein
a “kickback ... [flor the sweet deal [he] got from Mr. Stein.” Doc. 243 at 71.
On August 15, 2008, Signalife filed a Form@for the second quarter of
2008, whichdescribed theancellation of an IT Healthcare purchase order. (GX
159 at 22.) This was the first public disclosarguablysignaling to stock market
participants that Signalife’s stock was overvalued based on the IT Healthcare
purchase ordeand thus, as the district court found, martexlend of the
fraudulent period.

B. Procedural Background
1. Thelnvestigation and Indictment

The SEC began investigating Signalife in 2009. During its investigation, the
SEC amassed a database of about 200 million records producephalf& In
2010, theUnited States Department of Justice (“DOJEgan a criminal
investigation oMr. Stein. As a result of the DOJ’s investigation, a grand jury
indictedMr. Stein on charges ohoney launderig; mail, wire and securities fraud
conspirag to commit mail and wire frau@&nd conspiracy to obstruct justicéhe
indictment alsahargedhatMr. Stein obstructed justice by giving false testimony
to SEC investigatorsMr. Stein’s two ceconspiratorsMr. Carter andMr. Anand,
alsowereindicted. Both pled guilty to conspiracy charges and testified agdmst

Stein at trial.
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2.  The Motion to Compel

Before trial,Mr. Stein sent the governmemneletters requesting over 100
categories of documents, including documents in the SEC'’s files. The DOJ
refused to produce information that was “not in the possession of or known to the
prosecutiofi’ which included the documents in the SEC'’s fil&ot. Canpel Ex.

B, Doc. 412 at 3. Mr. Stein responded with a motion to compel. The government
opposedhe motion arguing that the DOJ lael control over the SEC and that the
DOJ and the SEConducted ngoint investigation. The magistrate juddenied

the motion to compel as to documents “in the sole custody of the SEC, and which
the DOJ is unaware of.” Doc. @8 2

3. The Pretrial Motion to Dismiss the Indictment

About two months before trialt 8r. Stein’s directionhis attorney filed a
motion to witldraw as counsel, which was granted. Mr. Steamfiled a motion
to proceegro se The court held &aretta® hearingand then granted Mr. Stein’s
motion. During the hearing, Mr. Stein learned that in the course of its investigation
the DOJ had accegsta ‘very small subset” of documents in the S&E@atabase,
which the DOJ hathen proided to him. Tr. of FarettaHrg. Proceeding€)oc.
146 at 41. Based on this revelation, Mr. Sfgomptlyfiled apro semotion to

dismiss the indictment, allegirige suppression of unidentifie@fady material”

® Faretta v. California 422 U.S. 806 (1975).

10
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in the SEC databas@/ot. to DismissPoc. 150 at 122. Mr. Stein also requested
an evidentiary hearing. The district court denied the motion, concluding, among
otherthings that the motion was untimend failed to identify any exculpatory
Brady material.

4. The Trial and PostTrial Motions

The trial lastdtwo weeks. The jury returned guilty verdieigainst Mr.
Steinon all charges.

Mr. Stein filed several podtial motions includingtwo motions for new
trial based on newly discovered evidendée newly discovered evidence
included among other documents publiclyfiled SECForm 8K (“Exhibit X”)
regarding an unrelated company whose Chief Financial Offiasnamed‘Yossi
Keret.” Mot. for New Trial Ex. JDoc. 26410. Mr. Steinalleged that Exhibit X
was onthe“SEC website.”SeeMot. for New Trial, Doc. 264 at 9Mr. Stein
arguedthis document proved that Yossie (with ‘ai) Keret the man who
purportedly signed the IT Healthcare purchase orders, was a real persomy contra
to the government’s representation at tride contendedhathis convictionthus
“was based on the perjured testimony of key Government witnesses andogxclusi
of crucial exculpatory and impeachment evidence as a result of prosecutorial
misconduct.”ld. at 1;see als®d Mot. for New Trial, Doc. 312 at 2;8 Mr.

Steinalso filed a motion for an evidentiary hearing on his motions for new trial and

11
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a motionto compel documents from the SEC database. The district court
summarily denied these motions.

A little more than a year after the trial, in an SEC enforcement action against
Signalife’s successor company, the SEC produced &ouillion documents
from its database. Within this collectidvir. Stein founda copy of Exhibit X, the
publicly-availableSEC documentontaining the name “Yossi Keret.” Based on
this documentiVr. Stein filed a third motion for new trial and accompanying
motion for a hearing, arguing that the document was exculpatonyaahideen
withheld in violation ofBrady.

The district court denied the third motion for a new taiadl the
corresponding motion for an evidentiary hearing. The court found that there had
been “no showinghat the personamed ‘Yossi Keret’ in [Exhibit X was] the same
person connected to the [IT Healthcare purchase order confirmation and purchase
order cancellationfipon which[Defendant’s convictior]s . . are based.” Doc.
388 at 2. The court furtherdad there was no evidence showing that the
prosecution team possessed this document and knowingly withheld it.

5.  The Sentencing

Before Mr. Stein’s sentencing, the probation office issued a presentence
investigation report (“PSI1”). Under the applicaBlentencing Guidelines, the PSI

calculated a base offense level of 7 and recommended several enhanaachents

12
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one reduction Relevant to this appeal, the PSI recommended|a#t increase
under U.S.S.G§ 2B1.1(H(1)(M) based on &sscalculation of more than $50
million but less than $100 millionMr. Stein objected tthis proposed calculation
of loss contendinghat there was no actual loss to amyestor

The government proposed a method for calculating actual loss coined the
“buyer’s only” method, whichwas based on actual purchase and sales dataf
Sentencing Proceedings, Doc. 429 at Bdderthis methogdthecourtwould
considemonly “those customers who only purchased Signalife shares during the
fraudulent period defined asSeptembe20, 2007 (the date of the fifstisepress
release) through August 15, 2008 (the date of Signalife’s SEC filing noting that IT
Healthcae hadcancelled its purchase ordeiir. of Sentencing Proceedindg3oc.
428 at 25. Theourtwouldthen “value th@amount of those purchases . . . [and]
subsequently subtract the value of those shares as of the end of the fraudulent
period.” Id. at 42. Thegovernmentdentified 2,415 unique investors wibhought
Signalife stock dring the fraudulent period and subsequently dotital of
$13,186,025.88

Mr. Stein objected to this methoebntendinghat the government needed to

show both “but for” causation (reliance) and proximate causétioat the causal

® The government proposed other methods for calculating actual loss, but the district
courtdeclined tcadopt them.

13
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connection betweetie conduct and the loss is not too attenudtelddc. 428 at
220. As regards “but for” causatiavy. Steinarguedthere wasio evidence that
the 2,415 investoractually relied orfalsepress releasas other fraudulent
informationpromulgated byMr. Stein He notedthatonly oneinvestor testifiedat
trial that hehadrelied onone of Mr. Stein'dalsepress releases and only one
investor provided a victim impact statement to the same effdttiough Mr.
Stein acknowledgethata number of otheinvestors providedictim impact
statementshe emphasized thabne of these investors specified thator she
relied on the false informatidmereleased

The government responded that many of the v&timpact statements
showed they relied on pressdeases generallalbeit not necessarily the specific
press releases Mr. Stein disseminategurchasing Signalife stockThe
governmenturgedthat this evidencevas enough to infer reliaador all2,415
investordgdentified. The government alselied on testimonyhat the onlysource
for information about Signalife stock was press releases and public,fdingst
least some investors probably relmdthis type of information.

RegardingoroximatecauseMr. Stein argued that the government needed to
“take into account . . . extrinsic market factors.” Doc. 428 at 2l nded that
other circuitgequirethis andthatthe Sentencing Gidelinesspecifically

contemplate it.He identified specific eventmrelated to the frautthat he

14
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contendectaused the stock price to decline during the fraudulent pemddding
the 2008 financial crisis and th@mpantshort selling of Signalife stockMr. Stein
urged the district court to reject tgevernment’sactual loss calculationgocausat
failedto tease duthese external market factorShe government responded
simply, “The offense Mr. Stein committed] was luring pgle in to invest in this
stock . . .Did they then lose money? Of course. Was that reasonably foreseeable
to Mr. Stein? Of course, it was. That's the Government’s position here, Your
Honor.” Id. at 242.

The district courdopted the buyer’s only methoder Mr. Stein’s
objections It concludedhat there was “sufficient evidence to demonstrate both
reliance and causation ddmage to the shareholders.” Doc. 429 atB&sed on
over $13 million inactual loss, the court applied a®el increase tdr. Stein’s
base offense levelSeeU.S.S.G. £B1.1(b)(1)(K)" The court also imposedéa
level enhancement becauserdwere more than 250 victimSeed.
§2B1.1(b)(2)(C). With other enhancements and reductions not at issue here, Mr.
Stein’s total offense level was 45, resulting in an advisory guidedgr@ence of
life imprisonment. Thelistrict court found that thisange was “certainly way

above what would be sufficient but not greater than necessary to comply with the

" Under the applicable 2012 Sentencing Guidelines, a loss of more than $7 million but
less than $20 million resulted in a 20-level enhancement. U.S.QFE.&(b)(1)(K).

15
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requirements of [18 U.S.C. 8p53,” Doc. 429 at 70, and varied downward,
sentencing Mr. Stein to 204 months’ imprisonment.

The government then filed a motion for judgment of restitution, asking the
district court to use the same actual loss figure to award $13,186,025.85 to 2,415
Signalife investors. Mr. Stein waived his rightatbearingbut filed a response
arguing againthatthe government failed to prove reliance and proximate cause.
The district court rejected this argument and granted the government’'s motion
This appeal followed.

[I. DISCUSSION
A. The Conviction Issues

Mr. Steinargues thathe government violateBradyandGiglio, and thus
thedistrict court erred in denying his motions for a new tridle reviewde novo
allegedBradyor Giglio violations United States v. Brester86 F.3d 1335, 1339
(11th Cir. 2015){United States v. Jong801 F.3d 1247, 1266 (11th C2010).
We review the district court’s denial of a motion for new trialdfoabuse of
discretion. United States v. Vallej@97 F.3d 1154, 18351 1th Cir. 2002) As
expained below, we find no basis for vacating Mr. Steaosvictions

1. TheBrady Claims

Mr. Stein first argues that the government’s failure to produce material,
exculpatory evidence contained in the SEC’s database vidBaaely. “[T]he

burden to show Bradyviolation lies with the defendant, not the government . . . .”
16
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United Stées v. Esquenazr52 F.3d 912, 933 (11th Cir. 2014ljo establista
Bradyviolation, Mr. Stein must show that:

(1) the government possessed favorable evidence to the defendant; (2)

the defendant does not possess the evidence and could not obtain the

evidence with any reasonable diligence; (3) the prosecution
suppressed the favorable evidence; and (4) had the evidence been
disclosed to the defendant, there is a reasonable probability that the
outcome would have been different.

Vallejo, 297 F.3cat1164.

Mr. Stein argues that the government violdBeddy by failing to disclose
Exhibit X, a document filed with the SE€howingthat a person named “Yossi
Keret” (not Yossie with afe”) was an officer of @ompanyunrelated to any of
the players in this caséccording to Mr. Steinthis documensuggestshat
Yossk Keret, the man who purportedly signed the IT Healthcare purchase orders,
was a real persoh.

Mr. Stein’s argument fails fdwo reasonsFirst, Exhibit Xcontains no
informationfavorable taMr. Stein. Evidence is favorable to the accusedfady

purposes if “it is either exculpatory or impeachifiy.United States v. Naranjo

634 F.3d 1198, 1212 (11th Cir. 20XgpotingStephens v. Halk07 F.3d 1195,

8 The only other docuent Mr. Stein identifies asupporting 8radyclaimis a CHM
change of address letter that Mr. Carter purportedly created. Oddlytinisteowed Mr.
Carter’'s wife’s uncle as the sender on behalf of CHM. It is unclear how thisn@ot could be
considered exculpatory, but in any event it cannot suginradyviolation because the
government produced the letter to Mr. Stein before trial.

17
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1203 (11h Cir. 2005)) Exhibit X is neither. Contrary tMr. Stein’scontention
Exhibit X does notontradictMr. Carter’s testimony thatossie Keret waa
fabricated name and nah officer of IT HealthcareNot only isthename Yossi
Kereton Exhibit Xspelled differently fronthe name Yossie Keret on somewirf
Stein’s fabricated doumentsbut also Ehibit X indicates that Yossi Keret is
affiliated with a different company, not IT Healthcarghus, he district cours
conclusiorthatMr. Stein had made “no showing that fersonreferenced in
Exhibit X was] the same person connected to the wires upon yibetandarts
convictiong . . . are basetdPDoc. 388 at 2was rot erroneous Mr. Stein failed to
provethat Exhibit X was eaulpatory or impeachinghus this document cannot be
the basis of 8radyviolation.

Secondegeven if Exhibit X were favorable tr. Stein hefailed to showthat
hewas unable to locaiewith reasonable diligence” [T]he government is not
obliged undeBradyto furnish a defendant with information which he already has
or, with any reasonable diligence, he can obtain himisdlfnited States v. Valera
845 F.2d 923, 928 (11th Cir. 1988)uptingUnited States v. Prigi46 F.2d 1254,
1259 (5th Cir. 1977) see, e.g,. United States v. Hanse®62 F.3d 1217, 1235
(11th Cir. 2001) (holding that the government’s failure to disclose court opinions,
which “were all available through legal research,” does/iudate Brady). Mr.

Steinconceded that Exbit X was a piblicly available document filed with a

18
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public agency.Although in someases @ublicly availabledocumenpractically
may beunobtainablevith reasonable diligenceee, e.gMilke v. Ryan711 F.3d
998, 101718 (9th Cir. 2013Y,Mr. Stein made no effort testablistthat this is
such a caseln fact, Mr. Steirrepresented that hecatel the documenonthe
“SEC website.” SeeMot. for New Trial, Doc. 264 at 9For these reasonir.
Stein failed to satisfy his burden of proviagradyviolation based on Exhibit X

2. TheGiglio Claims

Mr. Stein nexiargues thathe governmentiolatedGiglio by knowingly
relying on false testimony.Giglio error, a species dradyerror, occurs when the
undisclosed evidence demonstrates that the prosecution’s case included perjured
testimony and that the prosecution knew, or should have known, of the perjury.”
Ford v. Hall, 546 F.3d 1326, 1331 (11th C2008)(internal quotatiormarks
omitted) Giglio also applies where the prosecutor herself niaxdglicit factual

representations” to the court or “implicit factual representations to the jury,”

% In Milke, the defendant’s postconviction team of “approximately ten researchers . . .
spent nearly 7000 hours sifting through court recordléilke, 711 F.3d at 1018. “The team
worked eight hours a day for three and a half months, turning up 100 [relevant] cases . . . .
Another researcher then spent a month reading motions and transcripts fronasless® ¢ind
[the Bradymaterial].” 1d. The court held that no reasonably diligent lawyer could have found
this material in time to use at tridld.; see also United States v. Pay68 F.3d 1200, 1209 (2d
Cir. 1995) (rejecting the argument that “the government’s duty to produce [apa&tocyl
document in its possession] was eliminated by that document’s availability in e gauoi
file).

19 The government also argued that Exhibivas not in its possession Brady
purposes. Because we reject Mr. SteBrady argument on other grounds, we do not reah th
issue.

19
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knowing that those representations were faldeited States v. Alzatd7 F.3d
1103,1110 (11th Cir. 1995)

“To prevail on aGiglio claim, a [defendant] must establish that (1) the
prosecutor knowingly used perjured testimony or failed to correct what he
subsequently learned was false testimony; and (2) such use was matgtineait
there is any reasonable likelihood that the false testimony could have affected the
judgment.” Ford, 546 F.3d at 13382 (internal quotation marks and ellipses
omitted);accord Guzman v. Sec'y, Dep’t of Co863 F.3d 1336, 1348 (11th Cir.
2011). “The cauld have standard requires a new trial unless the prosecution
persuades the court that the false testimony was harmless beyond a reasonable
doubt.” Guzman663 F.3d at 134@juotingSmith v. Sec'’y, Dep’t of Corr572
F.3d 1327, 13334 (11h Cir. 2009). Thus, ‘Giglio’s materiality standard is more
defensdriendly thanBradys.” Id. (internal quotation marks omitted).

In addition, becaus@iglio error is a type oBradyviolation, the defendant
generally musidentify evidencehe governmenwithheldthat would have
revealed the falsity of the testimon$ee, e.gFord, 546 F.3dat 1331
(emphasizing thabiglio error “occurs when thendisclosecdvidence
demonstrates that the prosecutor’s case included perjured testimony” (emphasis
added) (internal quotation marks omitted)). In other words, “[t]here is no violation

of due process resulting from prosecutorial-dgtlosure of false testimony if

20
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defense counsel is aware of it and fails to objeRiCutly v. Singletary33 F.3d

1279, 1286 (11th Cir. 1994) (holding that because defense counsel was aware that
a false statement was subject to impeachment and yet failed to object to the
statement, thre was no due process violation un@aglio). But wherethe

government not only fails to correct materially false testimony but also
affirmatively capitalizes on it, the defendant’s due process rights are violated
despite the government’s timely discloswf evidence showing the falsitfaee
DeMarco v. United State928 F.2d 1074, 10767 (11th Cir. 1991) (finding
prosecutorial misconduct warrantiagnew trial despite no suppression of evidence
where the prosecutor not only failed to correct false testimony, but also capitalized
on the false testimony in closimggumeny, United States v. Sanfilipp664 F.2d

176, 17879 (5th Cir. 1977) (same).

Mr. Stein identifiesseveralcategories of statements he contends were, false
but none of them suppsrd Giglio violation, and only two merit discussior(l)
statements the prosecutor made to the court and dusefpsingargument
regarding Thomas Triboand(2) testimony of Ms. Jones and Mr. Woodbury about
the bogus purchase orders.

a. Thomas Tribou
Mr. Stein first argues that the government knowingly made false

representations to the court about Thomas Trbalbignalife consultant who paid
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the company $50,000 shortly after the date of the CHM purchase-esiddrthen
relied on that false representatiin its closing argumeim violation ofGiglio.
Specifically, Mr. Stein points us to two allegedly false representations the
government made to the district court and oragleto the jury. This argument
fails because the government made no material false representations.

Mr. Stein’'sargumenas it pertains to all three representatianses out of
his attempt near the end of trial to admit into evideao®py of an October 24,
2007 email from Signalife’s CEO’s administrative assistsist Jonesto
Signalife’scertified public accountanNorma Provenciowhich wasforwarded to
Signalife’s corporate counsélir. Woodbury. The subject line of the emsalid
“[Fwd: Emailing: Tribou Payment]and in the body, Ms. Provenanoted
“Attached is the $50K deposit on thel@ purchase order.Am. Resp. in Opp. to
Def.’s Mots. for New Trial Ex. 1Doc. 2981 at 37. The exhibit also included a
copy of thereferencedeptember 27, 2007 check for $50,000 to Signalife,
apparently signedybDelores Tribou out of an account shared with her husband,
Thomas The check displayetthe CHM purchase order number on the memaq line
along with the words “Tribou & Assoc.” Doc. 298at 38.

Mr. Steinsoughtto use this exhibit to support the inferericat the
September 14, 2007 CHM purchase order, which called for a $50,000 deposit, was

legitimate. The government objected on the ground that the email’s contents were
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hearsay Thedistrict court sustained the objection and noted MatStein failed

to authenticate the document. The court ultimately brokered the following
stipulation: “On or about September 27th, 2007, an individual named Thomas
Tribou paid Signalife $50,000 for goods he expected to receMe.’Stein
through counsel, accept#ds stipulation, which was presented to the jur.
Steindid not callMr. Tribou as a witness.

After thedistrict court sustained the governmentsarsaybjection, the
government made two representations to the courMhéabtein argues were false.
First, the governmemepresentethat based on interviewdr. Tribou previously
had given to SEC investigatorsMr. Tribou were called to testifye wouldsay
that although he paid $50,000 to Signalife, he never received any paodueas
not a Signalife resellér. Mr. Stein argues that thigpresentatiois inconsistent
with statement$ir. Tribou made to SEC investigators admitting that he signed the
CHM purchase order.

We reject this argumentr. Tribou’s statement to SEC investigatdhat
he signed the CHM purchase order in no way indidagé@gould havetestified that
heactuallyreceived Signalife products. Nor does it show MatTribou

consideredimself a Signalife reseller. Anth any caseMr. Tribou's SEC

X The government also told the district court that Mr. Tribou likely would testifyhena
had no connection with CHM and that he agreed to Mr. Stein’s request to sign a blank purchase
order. Mr. Stein does not challenge these representaticayzpeal.
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testimony was, allr. Stein himself characterized it, “extremely inconsistent.”
Doc. 247 at 55.0n this record, we cannot conclude that the prosesptike
falselywhen he told thdistrict court how hebelievedMr. Tribou would testify at
trial.

Second, on thdistrictcourt’s request, the government privately telephoned
Mr. Tribou and then relayed to the court and the defeéreseontents of that
telephone callwhich, according tavir. Stein, included a fals#tatement The
government told the court thatiring the calMr. Tribou never deniedjiving
Signalife a $50,000 chechkut hesaid that hevas unfamiliar with Tribou &
Associatesand that he doubtdtk wrotethe purchase order number on theck.

Mr. Tribou previouslyhad told an SEC investigator that TribouA&sociates was

his name “for consulting and everything on [his] personal taxes.” 2d Mot. for New
Trial Ex. A, Doc. 3121 at 8. ThusMr. Stein argues, the government knew or
should have knowthatMr. Tribou was lying abouhtis unfamiliarity with Tribou

& Associates and yet relayed the lie to the court nonetheless.

We reject Mr. Stein’s argumeabout the second representation for two
reasons. First, Mr. Stein contends tinatt the prosecutor misrepresented wiat
Tribou told him on theall, but ratler that the prosecutor should have flagged for
the courtthe inconsistency betwe&hatMr. Tribou said on theall andwhat he

hadsaidto SEC investigators the past. But it is wekstablished thatd' prior
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statement that is merely inconsistent with a government witness’s testimony is
insufficient to establish prosecutorial miscondudiinited States v. McNgi605
F.3d 1152, 1208 (11th Cir. 2010) (collecting casasgprdHays v. Alabama85
F.3d 1492, 1499 (11th Cir. 1996) (holding that there meadue process violation
arising out of a witness’s inconsistent testimony where there measiowing that
[the witness’s]ater, rather than earlier, testimony was fglse

Second, even if false, the government’s representeggardingMr. Tribou
wasimmaterial. A material misrepresentation occurs where is any reasonable
likelihood that the false testimony could have affected the judgn®uzman663
F.3d at 1348 Mr. Stein argusthat the representationfluenced the court’s
decision to susin the government’s objecti@mm hearsay grounds the admission
of the check antheemail We disagree The court sustained the objection before
the government madblerepresentationaboutMr. Tribou. Moreover,the court
based its ruling on heag grounds and Mr. Stein’s failure to authenticate the
documentsather tharanythingMr. Tribou might say if called to testify. Mr. Stein
fails to explain how the government’s statements had any bearing on this
evidentiary decision, which Mr. Stein expressly does not challenge on appeal.

The third allegedly false statement occurred durieggibvernment’s closing
argument The prosecutor told the jury that the CHM purchase order was “all

made up” and “fake,5tatements Mr. Stein argues constituted misrepresentations
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becauséVir. Tribou signed the purchase order and paid Signalife $50[D660.
248 at 34 Butthe prosecutor’s statement and these factshot mutually
exclusive The fact that Mr. Stein obtained Mr. Tribou’s signature and check does
not rule out the possibility that he alffsdoricated the purchase ordéndeed, the
government made this argument in its rebuttal, stating that regardless of any
signaturedMr. Stein obtained, the purchase ordeese fake. Moreover, the
record contained overwhelming evidence tat Stein fabricated supporting
documentation for the purchase orders and used arbitrary names for companies and
individualssupposedlyurchasing Signalife products. On this recerd cannot
concludethat the governmentiolatedGiglio with its characterization avidence
about the CHM purchase ordérSeeMaharaj v. Sec’y for Dep of Corr,, 432
F.3d 1292, 1313 (11th Cir. 20086)n theGiglio context, the suggestion that a
statemetimay have been false is simply insufficient; the defendant must
conclusively show that the statement was actually fase.

In sum,Mr. Tribou’s previous inconsistent statements to SEC investigators

and the ambiguity regardirigs role in signing the CHM purchase order and

12 Mr. Stein also argues that the prosecutor misrepresented the evidence whes he as
the jury, “[l]f Tom Tribou, Thomas Tribou, is [CHM], [then] where’s Tom Tribou’sneg
Thomas Tribou’s name [on the purchase order]? ... Take alook closely . ... See if Thomas
Tribou’s name appears on there.” Doc. 248 at 114. Mr. Stein argues that Mr. Tribou’'8mame
the form of his signatur@oesappear on the purchase order. But that was not the point of the
government’s argument. In fact, in closing, the government conceded thaeMnrialy have
obtained a signature on the CHM purchase order. The point—which wasnasethat the
purchase order did not identify Mr. Tribou as an officer of CHM.
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paying $50,000 to Signaliferovide annsufficient basigor us to conclude that the
government knowingly relied on materially false testimony.
b.  Jones and Woodbury

Mr. Steinnextargueghat(1) Mr. Harmism'’s assistantMs. Joneslied
when she characterized the three purchase orders as “phantom purchase orders”
simply because she lacked supporting documentadiaa(2) Signalife’s securities
lawyer,Mr. Woodbury lied when he said he got all his infornmatiabout the
purchase orders froir. Stein. AgainMr. Stein relies othe October 24, 2007
email andhe copy of the $50,000 Tribou check, which was receiveibyJones
andMr. Woodbury asdemonstrating theelies. But Mr. Steinoffers no argument
that the prosecutor capitalized on the allegedly false testimony that contradicts this
evidencewhich he needed to show becansee ofthis evidencavas
suppressed® In fact, the record shows that Mr. Stédcated the email aritie

checkbefore trialandeven producethemto the government. In the absence of

government suppression of the evidence, then, there caniglmmoviolation.

13 To be sure, the prosecutor mentioned in passing in his closing argument that Ms. Jones
referred to the purchase orders as “phantom purchase orders,” but ubldgddancq the
prosecutor did not emphasize or capitalize on this statdogarpeating it omaking it the
centerpiece of aargument for guilt DeMarcg 928 F.2d at 1076-77 (noting that the prosecutor
not only adopted the false statement but also emphasized it in her jury argumentvevjdhe
prosecutor nevanentiored Ms. Jones’s statement that she received no backup fputblease
orders, which was the material aspect of her testimony.
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SeefFord, 546 F.3d at 133DeMarcqg 928 F.2d at 1076Accordingly, we reject
Mr. Stein’sGiglio argument.’

3. Mr. Stein’s Remaining Arguments

Mr. Stein argues that the district court erred when it denietth¢lthird
motion for new trial without considering the alleged prosecutorial misconduct
cumulatively and (2) the motions to compel discovery and for an evidentiary
hearing regarding the alleg8dadyandGiglio violations. We review these
denials foranabuse of discretionSee Vallejp297 F.3d at 1163 (motion for new
trial); United States v. Schlei22 F.3d 944, 990 (11th Cir. 1997) (evidentiary
hearing);Holloman v. Mai#Well Corp, 443 F.3d 832, 837 (11th CR006)
(motion to compel discovery). Because there werBmady or Giglio violations
there was no cumulative reversible err8ee United States v. Cart&i76 F.3d
1309, 1330 (1th Cir. 2015). And Mr. Stein hagailed to showhow the district
court’s decision not to hold a hearing and compel discovery was an abuse of
discretion®> We find no basi$or vacating his convictioin Mr. Stein’s remaining

arguments Accordingly, we affirm his conviction and move on to his sentence.

% In support of hiBradyandGiglio arguments, Mr. Stein filed a motion for the Court to
take judicial notice of portions of a transcript from a summary judgment hearing SE@
enforement action against him, Heart Tronics, Inc., and various other defendanGRAMNE
this motion but find nothing in the transcript that changes our decision here.

15 In a footnote in his opening brief, buriadthin his BradyargumentMr. Steinmakes a
passing reference to an allegedlation of Rule 16 of the Federal Rules of Criminal Procedure.
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B. The Sentencing Issues

Mr. Stein raises several challenges to his sentencepaoglyf which
warrans discussion.Mr. Stein asserts that the district court erredaltulating
actual loss for purposes 0BfS.S.G. B1.1()(1) andfor restitution undethe
MVRA. The district court’s actual loss calculation was premised on an estimate of
losses suffered by 2,415 investors in Signalife stock during the fraudulent period.
Mr. Stein argues that the actual loss calculatios twa highbecause the couft)
presumegdwithout an adequate factual basisat each investor relied on fraudulent
information he disseminateahd(2) failed to take into account interveniegents
that led to a decline in the price ®ignalife stock'®

“We review a district court’s interpretation of the Sentencsuidelinesde
novqg and the determination of the amount of loss involved in the offense for clear
error.” United States v. Maxweb79 F.3d 1282, 1305 (11th Cir. 2009 .district
court’sdetermination that a person or entity was a victim for purposes of loss
calculation is an interpretation of the guidelines, so we revides itovo United

States v. Martin803 F.3d 581, 59(11th Cir. 2015). A district court’s

Such a passing reference, without any reasoned analysis whatseearfficient to preserve
the argument on appedabee United States v. Jernig&41 F.3d 1273, 1283 n.8 (11th Cir. 2003)
(deeming issue abandoned where defendant made only passing referenodsrief)t i
Accordingly, we do not address i&ee id.

8 Mr. Stein also challenges the district court’s estimate of the number of victims unde
U.S.S.G. § 2B1.1(b)(2)(C), which resulted in an additionav@& enhancement. This argument
is intertwined with Mr. Stein’s § 2B1.1(b)(1) argument, and thus we do not addressédtskgpa
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determination of proxinta cause, however, is part of the court’s determination of
the amount of loss involved in the offense and, thus, is reviewed only for clear
error. Id. “We will overturn a court’s loss calculation under the cleaor

standard where we are left with a definite and firm conviction that a mistake has
been committed.”United States v. Campbel65 F.3d 1291, 13)11th Cir.
2014)(internal quotation marksmitted).

First, we provide an overview of loss calculation principles for purposes of
the Sentencing Guidelines and restitution under the MVRA. Then we cohlbider
Stein’s arguments regarding reliance (factual causation) and intervening events
(legal causation

1. Loss Calculation inder the Guidelinesand the MVRA

Section 2B1.1(b)(1) of the Sentencing Guidelines provides a table for
determining the level of enhancement based on the loss attributable to the offense.
This loss calculation “serves as a proxy the‘'seriousnessfdhe offense and the
defendant’s relative culpability.”"Campbel] 765 F.3dat 1301 (quoting U.S.S.G.

8§ 2B1.1 cmt. background)ln financialfraud casg the loss calculatiooften
drives thesentence See, e.gUnited States v. Oljg129F.3d 540, 545 (5th Cir.
2005) (“The most significant determinant of [the defendant’s] sentence is the
guidelines loss calculation.”Yjnited States v. RobleNo. CR 0415948)SVW,

2015 WL 1383756, at *5 (C.D. Cal. Mar. 19, 201%7T] he loss calculatiom this
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case is the primary driver behind the Guidelines raagere than doubling the
offense level and tripling the suggested sentence”); United States v.
Faulkenberry 759 F. Supp. 2d 915, 928 (S.D. Ohio 2010) (@ harsh sentence
recommendedybthe Guidelines is primarily driven by the loss calculation, which
increase$the defendant’sBase Offense Level by 30 poirils

There are two ways to measure loss under U.S.S.G. § 2&%tual and
intended lossand we are instructed to take theages of the two.U.S.S.G.
§2B1.1, ent. n.3(A). Here,howeverthe government did netrgue for an
intended loss calculatipme thusfocus on he calculation of actual loss.

The government bears the burden of provagg preponderance of the
evidencesctual loss attributable to the defendant’s condutited States v.
Rodriguez 751 F.3d 1244, 1255 (11th Cir. 2014)A] sentencing court is not
generally required to make detailed findings of individualized losses to each
victim.” United States \Orton, 73 F.3d 331, 3(11th Cir. 1996) (considering
the similar predecessor guideline, U.S.S.G. § 2F1.1). Instead, the court may
employ a variety of methods to derive a “reasonable estimate of theddke
victims based on the information available to the district cdunited States v.
Snydey 291 F.3d 1291, 1Z11th Cir. 2002)accordUnited States v. Ford@84
F.3d 1386, 1396 (11th Cir. 2015ge alsdJ.S.S.G. 2B1.1 cmtn.3(C)(iv)

(providing thatdistrict courts should “tak[e] into accoyrds appropriate and
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practical under the circumstances,” a variety of factors including the “approximate
number of victims multiplied by the average loss to each victim”). Although the
district courtmayestimate the amount of loss, it cannot “speculbteiathe
existence of facts and must base its estimate on reliable and specific evidence.”
Ford, 784 F.3d at 139&ccordUnited States v. Sepulveddl5 F.3d 882, 8901
(11th Cir. 1997)

Under the gidelines,‘[a]ctual loss . .is defined as the ‘Bsonably
foreseeable pecuniary harm that resulted from the offen€aitipbel] 765 FE3d
at 1302 (quoting U.S.S.G.Z81.1 cmtn.3(A)(i)). This definition“incorporates
[a] causation standard that, at a minimum, requires factual causation (often called
‘but for’ causation) and provides a rule for legal causatien guidance to courts
regarding how to draw the line as to what losses should be included and excluded
from the loss determination).” U.S.S.G. App.\®I. Il at 178 Amend.617 (Nov.
1, 20); seeUnited States v. Evang44 E3d 1192, 1196 (10th Cir. 2014)
(“[Section] 2B1.1 incorporates and requires both factudbot for causation and
legal or foreseeable causationUnited States v. Peppél07 F.3d 627, 6434
(6th Cir. 2013) (recognizing thab establish actual loss under § 2B1.1, the
government must “establish both cause in fact and legal causation by a

preponderance of the evidencesge also Burrage v. United Staté84 S. Ct. 881,
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887-91 (2014) kolding that the ording meaning of the term “results from” in a
criminal statute requires “bdior causality”).

The MVRA requires the district court to calculate actual loss “to identifiable
victims of certain crimes, including crimes of fraudartin, 803 F.3dat592.
Unde the MVRA, the district court must award restitution to such victims
“without regard to the defendant’s ability to payd. The method for callating
actual lossas opposed to intended logader the Sentencinguilelinesis
“largely the same” as €hmethod foestablishingactual losgo identifiable victims
under the MVRA. United States v. Cavall@90 F.3d 1202, 1239 (11th Cir. 2015)
In most cases, the amount of actual lasder the guidelinewill be the same as
therestitution figure.ld. Thus, it isunsurprising that to prove a victim suffered an
actual loss under the MVRA, the government must estabdigifactualandlegal
causation in essentially the same marasat must show causation under the
guidelines—by proving but for and proximate causatid®ee e.g, Martin, 803
F.3dat594;United States v. Robertso#93 F.3dl322, 133435 (11th Cir. 2007)
Here the district court used the same figure for actual loss undguitiedines and
the MVRA. Thus, we analyze the twalculationgogether, considering first

factual and thefegal causation.
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2. Reliance (Factual Causation)

The parties agree that the government must ghatthe investorselied on
Mr. Stein’s fraudulent informatioto satisfy the “but for” causation reigement
under U.S.S.G. 8B1.1. See also Currie v. Cayman Res. Cp835 F.2d 780, 785
(11th Cir. 1988) (“Reliance is . . . a type of ‘but for’ requiremeftjuoting
Huddleston v. Herman & MacLea640 F.2d 534549(5th Cir. 1981)aff'd in
part and re/’d in part 459 U.S. 37%1983)). The government also must show
reliance to prove “but fortausation for restitution purposeSee Martin803 F.3d
at 594. The partieslisagree onvhat this showing must entail.

As we see itthe government mashow reliance in a securities fraud case
either throughdirectevidenceor specific circumstantial evidenc&he
governmenimay of courséntroduce individualized evidence of reliarethat is,
direct evidence that each individual investad the falsenformation and relied
on itwhen deciding to purchase stocgeeUnited States v. Ebberd458 F.3d 110,
126-27 (2d Cir. 2006) (recognizing that reliance can be shown for loss calculation
purposes underZB1.1 by offering evidence to demonstrate “expreance on
the accuracy of the [fraudulent] financial statementB80t, as the district court
aptly recognized, requiring individualized proof of reliance for eagéstor is
often infeasible or impossibleSee Basic Inc. v. Levinso#85 U.S. 22, 246

(1988) (recognizing irivil securities fraud context that requiring direct proof of
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reliance may be “an unnecessarily unrealistic evidentiary burden on the Rile 10b
plaintiff who has traded on an impersonal mdrkdtocal 703, I.B. of T. Grocery

& Food Emps. Welfare Fund Regions Fin. Corp762 F.3d 1248, 1253 1th

Cir. 2014) (same)Thus, incases such as this om&olving numerous investors,

the government may instead offer specific circumstantial evidence from which the
district court may reasonably conclude that all of the investors relied on the
defendant’s fraudulent information.

Here,though, the governmefiled tosatisfy either of these optionés a
result, the district court’s statemehat“from the record that there [was] sufficient
evidene to demonstrate . . . reliarider 2,415 investorsvas erroneousTr. of
Sentencing Proceedings, Doc. 429 at Be record contasnodirect,
individualized evidence of reliander each investor And the circumstantial
evidence in the record is far too limitedsigpport a finding that 2,415 investors
relied on the fraudulent information Mr. Stein disseminatBue only evidence
arguably supporting the reliance finding was: t(ig) testimony fom oneinvestor
that he relied on one of MStein’sfalsepress release§) a victim impact
statement fronanotherinvestor to the same effe¢8) a number of victim impact
statements suggesting that the investors relied on press releases andotitter pu
available information generalliput not specifically the fraudulent informatidir.

Steindisseminategdand (4) testimony that, because the only place to get
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information about Signalife stock was from press releases and public filings, at
least sora investors likely relied on this type of information. This evidence
standing alone is insufficient supportthe inference thall 2,415 investors relied
on Mr. Stein’s fraudulent information when deciding to purchase Signalife stock.
On this thin reord, the district courtengage[d] in the kind of speculation
forbidden by the Sentencing GuidelinesJhited States \Bradley, 644 F.3d1213,
1292(11th Cir. 2011)seeSepulvedall5 F.3d at 8991. Accordingly, the

district court’s actual loss calculation wiaserror.

We therefore vacatdr. Stein’ssentencewhich wadased on a guidelines
calculation foundedn the erroneous actual loss figurad remand for a
recalculation of actual losse€@n remand, the government magain seek to
prove actual loss by showihgsses suffered by Signalife investoternatively,
the government may also seek to prove actual loss through direct losses to the
company resulting from, for example, Mr. Stein’s theft of Signalife st&de
U.S.S.G. B1.1 cmtn.3(C)(i). And if the district court determines that the loss
“reasonably cannot be determined,” the court may use instead “the gain that

resulted from the offengeld. § 2B1.1 cmtn.3(B)."’

" The government raises a harmless error argument, whichjewe réccording to the
government, the district court could have calculated actual loss based on the valuis dirasse
Stein stoldrom Signalife or, if loss “reasonably cannot be determined,” U.S.S.G. 8§ 2B1.1 cmt.
n.3(B), by estimating Mr. Stein’s gairHad the court used these alternative figures, the
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3. Intervening Events (egal Causation)

We next turn to theequirement of legal causaticand in particular,
whether the district court erred in failing to take into account intervening events
that may have contributed to investors’ lossése standard for legal causation for
purposes of the actual loss calculation is essentially the same undeidtiaes
and the MVRA. See Cavallp790 F.3d at 1239Under the guidelines, “[a}ual
loss’ means the reasonably foreseeable pecuniarythatmesulted from the
offense.” U.S.S.G. B1.1 cmtn.3(A)(i). A reasonably foreseeable pecuniary
harm is one “that the defendant knew or, under the circumstances, reasonably
should have known, was a potential result of the offenisk.8§ 2B1.1cmt
n.3(A)(iv). Thus, thdegalcause standard we use under 8§ 2B1.i5(bgasonable
foreseeability.

We also consider reasonable foreseeability when assqasirignate cause
for purposes of actual lossider the MVRA. Se, e.g.Martin, 803 F.3cat 594
Robertson493 F.3cat 133435. InMartin, the defendant fraudulently obtained
loansthatlaterweresold to successor lenderslartin, 803 F.3d at 5887. The

district court relied on losses suffered by these successor lenders when estimating

government argues, the Sentencing Guidelines range would have been the saime diBinict
court made no factual findings regarding the valugt@lenassets or Mr. Stein’s financial gain,
and we Wil not makethose findingsn the first instance
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actual Iss for restitution purposesd. at592-93. We upheld the district court’s
loss calculation, holdinthatthe successor lenders could recover restitution under
the MVRA because itwas entirely foreseeable to [the defendant] not only that the
original lenders would rely on the fraudulent applications, but that the mortgages
would be resold to other lenders that would rely on the applications a5 \delt
594. Put differently because the intervening everihe sale of the loan to a
successor lenderwasreasonably foreseeablédid not “break the chain of
causation.”ld. (citing Robertson493 F.3d at 13385).'®

In Robertsonin contrast, we vacated a restitution award because there was
inadequate evidence to find that intervening events betthednaud and the loss
were reasonably foreseeabl93 F.3d at 13385. The defendant fraudulently
obtained compute$tware from Novell, Incand then sold the software to
Network Systems Technology, Intd. at 132728. Network Systems resold the
software at a profit.Id. at 1328. At some later point, Novell sued Network
Systems in a case involving the software purchased from the defetdlaihe
record did not indicate the precise ground for the lawsdit.Network Systems

settled the lawsuit by agreeing to pay Novell $125,0d0.

18\We vacated the restitution award\tartin, however, because the district court failed
to take into account the amount the successor lenders paid to acquire the mohigatyes803
F.3d at 595-96.
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The district courtleterminedhat Network Systems was a victior
purposes othe MVRA, but we reversedld. at 133435. “Whether the lawsuit
and settlement were reasonably foreseeable consequelfitesdaffendant’s]
fraud on Novell’ we explained; depends on the nature of the litigatiord. at
1335. All the government had established at sentencing, we noted, was “that the
litigation was ‘related to’ the units of software” the defendant sold, antvtusie
description” was insufficient to support the district court’s finding thatlawsuit
and settlement were reasonably foreseeddleThus,we held that the district
court erred in finding that Network Systems was a victim under the M\4R&A
we vacated the $125,000 restitution awald. at 133536.

In sum, thecausation standards for determining actual loss under the
Sentencing Guidelines and for restitution purposes are sifWhen calculating
actualloss foreither purposghe district court should take into accourtervening
eventscontributing to the losanlesshose eventalsowerereasonably foreseeable
to the defendantSeead. at 1334.

At sentencing, Mr. Stein urged the district court in arriving at its loss and
restitution calculations to considiat Signalife stock value declined in part

because of thehort selling of over 22 million shares of Signalife stock and the
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acrossthe-board stock market decline of 2088The district courfailed to
consider these factqrand Mr. Stein argues that this was error. We agree.
Once Mr. Stein pointed to intervening events that may have affected the
stock price, thelistrict courtwas obliged tanakefindings regarding thesffects of
these interveningvents, if any, and whether these events weasonalyl
foreseeale to Mr. Stein Because the court failed to do so, we vacate the
sentencing orderOn remand, the district court should determine whetthese
interveningeventsaffected Signalife’s sick priceduring the fraudulent period
and if so, whether theynonethelesserereasonably foreseealile Mr. Stein If
the district court finds that these or any other intervening event reduced the value
of Signalife stock during the fraudulent period and that the events were not
reasonably foreseeabtbg district court, to the extent possible, should
approximate the effecf such intervening events asdbtract thimmountfrom its

actual loss calculatioff.

19 Although Mr. Stein offered expert testimony regarding the stock market detiime, i
unclear whethehe offered proof that the short selling occurred or how it may have depressed
stock prices.

20 Mr. Stein also urges us to follow the lead of two of sister circuits irimportingthe
proximate cause principles from the civil fraud contegeDura Pharm., Inc. v. Broud®44
U.S. 336 (2005), into the sentencing context for purposes of calculating actué@deshited
States v. RutkoskB06 F.3d 170, 179 (2d Cir. 200Dnited States v. Oljg129 F.3d 540, 545-49
(5th Cir. 2005). We decline his invitation because we believe our reasonable forégdeabil
strikes the right balance for calculating actual loss under the SentencohegliGes anddr
purposes of restitution.
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. CONCLUSION

We afirm Mr. Stein’sjudgment of convictiobecause we find nBradyor
Giglio violations,but we vacatehis sentence and remand to the district couitth
instructions to calculate anew the amounbesfor purposes ob.S.S.G.
8§ 2B1.1(b)(1)andrestitutionunder the MVRA consistent with this opinionTo
reiterate, this calculation may be an estinsatéong as it is based “on reliable and
specific evidence” rather than mere speculatiéord, 784 F.3d at 1396In
particular, on remand, if the government seeks to prove an actual loss figure based
on losses suffered by Signalife investors, the government must eskgbéish
preponderance of the evidence that the investors relied on fraudulent information
Mr. Stein disseminatedAs regards intervening evenisMr. Steinagain offers
evidenceahata particulareventaside fromhis fraud depressdte stock price
during the fraudulent period, the distrcourt must find, based on a preponderance
of the evidence, that such intervening ewgasalso reasonably foreseeable or
instead, subtract from the actual loss amount the monetary efatiof
intervening event

AFFIRMED in part, VACATED and REMANDED in part WITH

INSTRUCTIONS.
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JILL PRYOR, Circuit Judge, concurring:

As explained in thenajority opinion, in seeking to establish loss in a
securities fraud case, the government may show that investors relied on fraudulent
information through either direct or specific circumstantial evidence. Although in
some cases proving loss by direct evidence may be practicable, in mary cases
including this one-it simply is not. This means that in most securities fraud cases
the government’s best option likely will be to establish reliance via specific
circumstantial evidence.

In this case, the government failed to offer sufficiently specific
circumstantial evidence to support a finding that 2,415 investors relied on the false
information Mr. Stein disseminate&ee United States kord, 784 F.3d 1386,
1396 (11th Cir. 2015) (requiring that the didtgourt “make a reasonable estimate
of the loss” based on available information). The government only had evidence
that two investors relied on Mr. Stein’s bogus press releases, and it presented little
specific evidence that would permit the district court to extrapolate from that tiny
two-person sample and arrive at a reasonable estimate of loss. Of course, this begs
the question: At what point has the government offered sufficient evidence from
which the district court may extrapolate a reasonable estimate? Is it purely a
numbers game, whereby at some point the sample size of direct evidence of

reliance is large enough that a district court’s inferential leap that all investors
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relied is reasonable? | write to explain one potential method of praliagce
that could eliminate the numbers game and the speculation that, as in this case,
accompanies it.

As two of our sister circuits have recognized, in seeking to show investors
relied on fraudulent information disseminated to the public, the government could
borrow from civil securities fraud cases and establish theabed ‘Basic
presumptioti’ Local 703, I.B. of T. Grocery & Food Emps. Welfare Fund v.
Regions Fin. Corp.762 F.3d 1248, 12534 (11th Cir. 2014) (citingasic Inc. v.
Levinson 485U.S. 224, 245 (1988)))nited States v. Ebberd58 F.3d 110, 126
27 (2d Cir. 2006) (recognizing tiBasicpresumption as a means for proving
reliance for purposes of loss calculation under U.S.SZRB181);see alsdJnited
States v. Pepper07 F.3d 62,7646 (6th Cir. 2013) (same)Uhder theBasic
presumption, plaintiffs may benefit from a rebuttable presumption ofwliakes
reliance based on what is known #w fraudon-the-market theory.” Local 703
762 F.3d at 1254 (quotirgrica P. John Fundinc. v. Halliburton Co,.563 U.S.

804, 811 (2011)):Fraudonthe-market claims derive from the salled efficient
market hypothesis, which provides, in the words of the Supreme Court, that ‘in an
open and developed securities market, the price of a company’s stock is

determined by the available material information regarding the company and its
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business.”FindWhat Inv'r Grp. v. FindWhat.con658 F.3d 1282, 13090 (11th
Cir. 2011) (quotind3asic Inc, 485 U.S. at 241
“If a market is generally efficient in incorporating publicly avalia
information into a securitg market price, it is reasonable to presume that a
particular public, material misrepresentation will be reflected in the sesurity’
price’ Amgen, Inc. v. Conn. Ret. Plans and Tiusnds 133 S. Ct. 1184, 1192
(2013). Itis also reasonable to presurtimat most investors. . will rely on the
securitys market price as an unbiased assessment of the security’s vadin afi |
all public information.” Id. Thus, if theBasicpresumption applies, the plaintiff
may, subject to evidence in rebuttal, show reliance on a classwide basis without
resorting to individualized evidence.
To trigger theBasicpresumption, the plaintiff generally must prove that (1)
“the alleged misrepresentations were publicly known,” (2) “the stock traded in an
efficient market,” and (3) “the relevant transaction took place between the time the
misrepresentations were made and the time the truth was revelateadl’ 703,
762 F.3d at 1254 (internal quotation marks omittedg also Amgen, Ind33 S.
Ct. at 119203; FindWhat Inv’'r Grp, 658 F.3d at 1310. Of these three elements,
the second factor, known as informational efficiency, requires more explanation.
Informational efficiency refers to “a prediction or implication about the

speed with which prices respond to informatiom”re PolyMedica Corp. Sec.

44



Case: 14-15621 Date Filed: 01/18/2017 Page: 45 of 47

Litig., 432 F.3d 1, 14 (1st Cir. 2005). “Determining whether a market is
informationally efficient, therefore, involves analysis of the structurbeofitarket
and the speed with which all publicly available information is impounded in price.”
Id. This determination is “faentensive” and demands flexibility.ocal 703 762
F.3d at 1254. Therefore, courts have not dictated “a comprehensive ahalytic
framework for determining whether the market for a particular stock is efficient,”
and instead have recognized “general characteristics of an efficient market”
including “high-volume trading activity facilitated by people who analyze
information about the stock or who make trades based upon that inforrhdtdon
at 125455; see, e.g.In re ScientifieAtlanta, Inc. Sec. Litig571 F. Supp. 2d 1315,
133940 (N.D. Ga. 2007{holding that the plaintiffs in a putative class action
proved an efficient magk sufficiently to trigger thdBasicpresumptiorof reliance
and support a finding of predominance for class certification under Rule 23(b)(3)
of the Federal Rules of Civil Procedure

The Second and Sixth Circuits have recognized that in appropriatdloases
government may employ tligasicpresumption to establish actual loss under
U.S.S.G. 2B1.1(b) or the MVRA.SeeEbbers 458 F.3d at 12@7 (recognizing
that reliance can be shown for loss calculation purposes urait. § by offering

evidence to deonstrate “express reliance on the accuracy of the [fraudulent]

financial statements,” or “reliance on wigdsic, Inc. v. Levinsodescribed as the
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‘integrity’ of the existing market price”Peppe) 707 F.3d at 646 (adopting the
reasoning okEbberg. | find their reasoning persuasive. In my view, aBeppe)

If the government chooses to arrive at a loss amount attributable to the defendant
based on thBasicpresumption, it must offer evidence sufficient to establish each
of the presumption’s three elements, described abSse Peppel707 F.3d at

632-33, 646 (describing the government’s evidence regardingdbie

presumption elements and holding thatekiElence supported the district court’s
loss calculation). Once the government establishes these elements, the defendant
may challenge them with evidence of his ov8ee Basic, Inc485 U.S. at 2449.

The defendant also may try to rebut the presumption with, for example, evidence
that individual investors would have purchased the stock despite knowing the
statements were fals&ee id.

There surely will be cases in which it is impracticable or otherwise
inappropriate to employ tHgasicpresumptioras a method for demonstrating
reliance. If, for example, a defendant’s fraud affected investors in an inefficient
market, theBasicpresumption will be of no use to the government or the district
court. |1 do not mean to suggest that the government magr establish reliance
by offering other types of specific circumstantial evidence (perhaps expert

testimony) or, alternatively, a combination of direct evidence of some investors

reliance and circumstantial evidence to show that other investors wdeglgim
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situated. | simply offer my view that in appropriate case8#scpresumption
may be a feasible method for establishing reliance by specific and reliable

circumstantial evidence.

a7
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