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VOORHEES, District Judge

This appeal presents two issues: (1) whether an intervening decision of the
United States Supreme Cqguorr of this Court permits Appellant James Joseph
Brown to establishthrougha 28 U.S.C. 8255 (2012) proceedinthat the district
court erredat sentencing when it determinggat hequalified asa career offender
under United States Sentencing Guidelines Manual.$'8.G?) 884B1.1, 1.2
(2003) and (2) whether the Governmenolated Brown’s due process rightsy
misleading Brown as to the applicability of tbareer offendeprovision Having
considered the pBes’ arguments, as well ake decision of the United States
Supreme Court iBeckles v. United States, 137 S. Ct. 86 (2017), we affirm the
district court’s denial of relief on Brown’s 28 U.S.C2255 motion.

l. FACTUAL BACKGROUND & PROCEDURAL HISTORY

In 2004, a grand jury indicted James Joseph Brown on the obfangeng a
facility, a computer, and means ointerstate commer¢&nowingly to persuade,
induce, enticeor coerce a minor to engage in sexual activity, and attempt to do the
same, in violabn of 18 U.S.C. 8422(b) (2003 Pursuant to a written plea
agreementBrown pledguilty to the 18 U.S.C. 8422(b) violation- As part of the

plea agreement, the Government and Brown stipulatedertain Guidelines

! The specific facts of Brown's offense of conviction are immaterial to thgodition of this
appeal but a discussion of the facts underlying Brown’s offense can be found in this Court’
opinion inUnited Statesv. Brown (Brown 1), 526 F.3d 691, 696-98 (11th Cir. 2008).
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calculations—Brown'’s offense qualified for a base offense lexawenty-one and
Brown would receive a twievel enhancement for use otamputerand a three
level reduction for acceptance of responsibilitffee U.S.S.G.882A3.2(b)(3),
3El.1(a)(b). The Government further reserved the right to seek aleweab
enhancment for obstruction of justicesee U.S.S.G.§3C1.1, andhe partiedeft
open the calculationf Brown’s criminal history categorgee U.S.S.Gch. 47 By

not including reference to U.S.S.G.4B1.1 in the stipulations regarding the
calculation of Brown’s offense level, the Government implicitly averred its belief
that Brown did not qualify as a career offendekccording toan affidavit from
Brown’s plea counsel, the Governmeiaind the United States Probation Officer
representedo plea counsethat under thergoverning law the career offender
provision did not applyo the scoring of Brown’s offensBrown’s counsehttests
that he, in turnadvised Browrregarding the inapplicability of the career offender
provision when counseling Browregarding the likely consequencesaatepting
the plea agreementThe plea ageement however,advised Brown thatwhile
binding on the parties, thefehselevel stipulations “shall not in any way bind the

United States Probation Office or the Court.”

% In accordance with these stipulations, Brown faced a Guidelines range as low @stis® amd
as high as 84 to 105 month&ee U.S.S.G. ch. 5, pt. A (sentencing tablsge also U.S.S.G.
§5G1.1(b); 18 U.S.C. 8422(b) (establishing \fe-year minimum sentence for 2122(b)
violation).
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During Brown'’s plea colloquy, Browaffirmed that he discused the terms
of the plea agreement with his counsel, that he understood the terms of the plea
agreement and that he knew he faced a sentence of up to thirty years’
imprisonment. The district court further questioned Brown regarding botiothe
binding nature of the stipulations in the plea agreement and the advisory nature of
the Guidelines, with Brown acknowledging his understanding of both matters
Betweenwhen Brown entered his plea and the scheduled dateisoentencing
hearing this Court issueds decision inUnited States v. Searcy, 418 F.3d 113
(11th Cir. 2006), in which it held that a violation of 18 U.S.C.2822(b)
constituted a “crime of violence’under the residual clause i0.S.S.G.
§4B1.2a)(2)! The United States Probation Office issued a revised presentence

investigation report that accounted for this Court’s decisionSaarcy and

3 At the plea hearing, the following interchange occurred between thetdisige and Brown:
Q. Do you understand the terms of the plea agreement are merely
recommendations to the court, that | caject the recommendations without
permitting you to withdraw your plea of guilty and impose a sentence that is
more severe than you may anticipate?
A. Understand, your honor.

Vol

Do you understand the maximum possible penalties that could be imposed
in your case consist of a mandatory minimum of five years[’] imprisonment
up to 30 years[’] imprisonment . . . ?

Understand.

Have you and your attorney talked about the sentencing guidelines?

Yes, sir.

Do you understand the guidelines are merely advisory?

. ldo.

* An offense qualifies as a “crime of violence” under the residual clause of G.S.S.
84B1.2(a)(2) if the offense “involves conduct that presents a serious potential risksafaph
injury to another.”

>O >0 P>
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classifiedBrown as a career offendbased on hisffense of convictiorbeing a
“crime of violence” andhis prior aggravated burglary convictiongpplication of
the career offender provisioproduced a total offense level of thutye, a
criminal history category of VI, and a Guidelines range of 188 to 235 months.
At sentencing, Brown’s counsel objected to theliaption of the career
offenderprovision, in part arguing that Browwhen pleading guilty, lackeabtice
regarding the potential applicability dfe provision. The district courbverruled
the objectionconcludingthat Brown knew at the tienhe pledyuilty that he faced
thirty years’ imprisonment. Considering Brown’s advisory Guidelines range
inclusive of the career offender provision, as well as the 18 U.S.8558(a)
(2000)factors, the district court imposed a sentence of 235 manths'sonment.
On direct appeal, Brown raised twahallengesrelated to the issues
presented irthis appeal (1) the district court did not comply with Fed. R. Crim. P.
11 by not advising Brown of theossible applicabilityof the career offender
provisionand theresulting impact on his Guidelines rangad(2) his guilty plea
was invalid under the Due Process Clause becthesgleawas induced byhe

Government’'s misrepresentation regardittte inapplicability of the career

> Absent application of the career offender provision, the revised presentenceneypdrhave
set Brown’s offense level at twentyo, his criminal history category at 1V, and his Guidelines
range at sixtythree to seventy-eight months.
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offender provisior See Brown |, 526 F.3dat 706-08. In support of his second
challenge, Brown supplemented the district court record with an affidavit from
plea counsel attesting to counsel’'s understanding of the terms of the plea
agreementincluding the impplicability of thecareer offender provisionBrown’s
counsel also attested Brown'’s unwillingness to plead guilty absent the consensus
about the inapplicability athe career offender provisiorAs to the first challenge,
this Court concluded that Fed. R. Crim. P. beginot require that a district court
inform a defendant abouhe possibleapplication of specific provisions in the
Guidelines. Id. at 70607. As to the seconchallenge, this Court determinéuat
the challengeequired furthefactualdevelopment; tis, this Court concluded that
the challenge was more appropriately presented through a 28 U.3255 8§
motion Id. at 70708.

Brown filed a petition for a writ of certiorariDuring the pendency of the
certiorari petition, the United States Supreme Court decideambers v. United
States, 555 U.S. 122, 129 S. Ct. 687, 172 Ed.2d 484 (2009), which further

defined what constituted an offense thiatvblves conduct that presents a serious

® Brown also argued that (1) the district court failed to comply with Fed. R. Crim. Iy hat
explaining all the elements of a2822(b) offense before accepting his plea; (2) the application
of Searcy violated his due process rights; (3) a jury, not the district court, had ¢ordeé
whetherhis prior Ohio burglary convictions were crimes of violence under U.S.S4B18(a);

(4) the district court did not address each of the 18 U.S.&58(a) sentencing factors,
rendering his sentence unreasonable; and (5) “pervasive bias and a high degtegafism”

by the district judge infected his sentencing hearirgrown 1, 526 F.3d at 70806, 70815
(internal quotation marks omitted) (citation omitted)
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potential risk of physicainjury to anothef’ The Supreme Court granted
Brown’s certioraripetition, vacated this Court’s decisionBnown I, and remanded
the case for further consideration in light@fambers. Brown v. United States,
556 U.S. 1150, 129 S. Ct. 1668, 173d 2d 1050 (2009).On remandthis Court
held thatSearcy did not conflict withChambers, and affirmed Brown’s conviction
and sentenceUnited Statesv. Brown (Brown 1), 329 F. App’x 253, 254 (11th Cir.
2009) Brown'’s petition for rehearing and reheari@gbanc and his petition for a
writ of certiorari were deniedSee Brown v. United Sates, 559 U.S. 1071, 130 S.
Ct. 2093, 176 L. Ed.2d 729 (201@)nited Sates v. Brown, 373 F. App’x 4211th
Cir. 2009).

Within a year of his conviction and sentence becoming final, Brown filed the
28 U.S.C. 8255 notion at issue in this appeal. Brown'2355 motion raised
three claims for relief: (1) the district court improperly applied the career offender
provision wha calculatinghis Guidelines range, (2)is plea did not comport with
the Due Process Clause because it was induced by a misrepresentation by the
Government regarding the applicability of the career offender provision; and (3)

his plea was not knowing angluntary in light of the medication he was taking at

’” Chambersinvolved the residual clause in the definition of “violent felony” in the Armed &are
Criminal Act, 18 U.S.C. 824(e)(2)(B)(i)) (“ACCA”"). Decisions construing and defining
“violent felony” in the ACCA frequently apply to the interpretation of th&deal clause in the
definition of “crime of violence” in U.S.S.G. 4B1.2(a)(2) because the two provisions use
nearly identical languageSpencer v. United States, 773 F.3d 1132, 1136 (11th Cir. 201éh
banc).
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the time of his plealn support of his second claim for relief, Brown relied on the
affidavit from his plea counséhatBrown presented to this Court on direct appeal.
Brown and the Governmentelying on 28 U.S.C. 36(c)(2006) consented to a
magstrate judge conducting glroceedings, including entry of final judgment.

The magistrate judge issued an order denying relief on Brown’s 28 U.S.C.
§ 2255 motion. As to the propriety of Brown’s designation as a career offender
under the Guidelines, the magistrate judge held that Breasm procedurally
barred from raising this issueAs a first and secondlternativeholding the
magistrate judge concluded that nookthe cases cited by Brown abrogated
Searcy and that even i€ases from this Court abrogat&ehrcy, interests of finality
outweigled a changein law regardingthe applicability of a provision in the
Guidelines. As a third alternative holding, the magistrate judge concluded that
Brown did not suffer any prejudice from apgssibleerror inapplyingthe career
offender provision because the district court concluded that them28h
sentence was reasonable under1B US.C. 83553(a) factors. As to Brown’s due
process laim, the magistrate judgeeld that (1)Brown was procedurally barred
from raising the issue because this Court considered the issue on direct @ppeal;
no meaningful misrepresentation occurbetausehe plea agreemenid not bind
the United States Probation Office or the district cauth respect to any of the

stipulations,ncluding the implicit inapplicability of the career offender provision
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and (3) Brown failed to establish thatbseh the Government'sepresentation
about thanapplicability of the career offender provisjdre would have proceeded
to trial. Finally, in denying relief, lie magistrate judgeoted thathe absence of
any “true factual disputes” eliminated theed to condu@n evidentiary hearing.
Brown noted his appeal from the magistrate judge’s ord@uring the
pendency of his appeal, Brown filed a Fed. R. Civ. P. 60(b) motion in the district
court in which he questioned whether the parties could Jglidonsent to a
magistrate judgessuing a final order ira 28 U.S.C. 2255 proceeding. The
magistrate judge denied the Rule 60(b) motion but issued a certificate of
appealabilitypertaining toa magistrate judge authority in a 8255 proceeding
Brown noted an appeal from the denial of the Rule 60(b) moéindthis Court
consolidated hiswo appeals. This Court determined that 28.0. 8636(c) does
not grant a magistrate judge the authority to enter a final judgment in a 28 U.S.C.
§ 2255 proceedig because the proceeding is not a “civil matt&rdwn v. United
Sates (Brown 11l), 748 F.3d 1045105871 (11th Cir. 2014). Consequently,
without considering the merits of the claims for relief in BrownZ285 motion,
this Court remanded the matter to the district colattat 1071.
On remand, the district court construed the magistrate judgdé&r as a
report and recommendation (“R&R”). After considering Brown’s dipes to the

R&R, the district court issued a paperlessenadopting theR&R, denying relief,
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and denying a certificate of appealabilitin so doing, the district court held that
Searcy remained the law of this Circuit, that Brown could not relitigtte
applicability of the career offender provision, ahdtBrown’s due process claim
“failled] to stae acompellingbasis for relief. Brown noted an appeal to this
Court. During the pendency of his appeal, the United States Supreme Court
decidedJohnson v. United Sates, 576 U.S.  , 135 S. Ct. 2551, 192 L. Ed.2d 569
(2015), in which it upheld a constitutional vagueness challengethe residual
clause of the ACCA.With Johnson’'s potential applicability to the definition of
“crime of violence” in theGuidelinesin mind, this Court granted a certificate of
appealalhity on two questions

(1) Whether the district court erred in denying Brown’s claim that he

was wrongly sentenced as a career offender, given that 18 U.S.C.

§82422(b) is not a “crime of violence” for purposes the career

offender enhancement?

(2) Whether the district court erred in denying Brown’s due process

claim that his guilty plea was induced by the misrepresentation that he

would not besentenced as a career offender?

Subsequent tessuanceof the certificate of appealability, this Court decided
United Sates v. Matchett, 802 F.3d 1185 (11th Cir. 2015), in which it held that

Johnson was not applicable to the career offender provision in the Sangen

Guidelines because ghvagueness doctenapplies only to statutes that define

® The prevailing certificate of appealability in this appeal replaced an inititificae of
appealability that raised only the second question.

10



Case: 15-10025 Date Filed: 05/05/2017 Page: 11 of 20

crimes and fix punishments rather than the Guidelwagh are advisory by their
very nature.ld. at 119396. Shortly before oral argument in this case, the United
States Supreme Court granted certiorari Beckles v. United Sates, which
presented theonstitutionalquestion answerelly this Court inMatchett. See 136
S. Ct. 2510(2016) Oral arguments having occurred and the Supreme Court
having issued its decision iBeckles, 137 S. Ct. 886 (2017), this Coudnders
judgment as to Brown’s second appeal from the denial of 226§ motion.
1. STANDARD OF REVIEW

We review de novo the district court’s legal determinations underlying its
denial of relief m a 28 U.S.C. 255 motion and review its factual determinations
for clear error.Phillips v. United Sates, 849 F.3d 988, 992 (11th Cir. 2017).

I11.  ANALYSIS

A. COA QUESTION 1: Application of Career Offender Provision of
Guidelines

Brown raises two arguments for why his offense of conviction is not a
“crime of violence” undetJ.S.S.G.§4B1.2(a) andor why he is entitled to relief
in the form of resentencing. First, Brown argues that the constitutiagaeness
argument that controlledh Johnson appliesto the residual clause of the definition
of “crime of violence” inU.S.S.G.§84B1.2(a)(2)such that his 18 U.S.C.Z&l122(b)

offense is not a “crime of violence” whefgarcy held thatthe offense only

11
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gualifies as a “crime of violencethrough the residual clausé’he United States
Supreme Court’s recent decision Beckles disposes of Brown’s first argument
becauseBeckles, like this Court’s decision inViatchett, rejected an identical
vagueness challenge to the residual clause $S.G.84B1.2(a)(2) Specifically,
the Supreme Court held that the Guidelines not susceptible to a constitutional
vagueness challendmecause the Guidelines migradvise the sentencing coas
to an appropriate sentence for the defendant buhtddix the permissible range
of sentences.”Beckles, 137 S. Ct. at 892Accordingly, unlike the residual clause
in the definition of “violent felony”in the ACCA, the residual clause in the
definition of “crime of violence” inJ.S.S.G.84B1.2is not void for vagueness and
continues to provide a basis for classifying an offense as a “crime of violence.”
Second, Brown argues that an intervening change of law results in his
§ 2422(b) offense no longer qualifying as a crime of violence under the aksidu
clausein U.S.S.G. §1B1.2(a)(2)and, further, that the intervening change of law
provides a basis for relief within the framework of 28 U.S.€285. In support of
his argument, Browmites this Couit decisions ifJnited Sates v. Harris, 608
F.3d 1222 (11th Cir. 2010United States v. Owens, 672 F.3d 966 (11th Cir. 2012),
United Sates v. Chitwood, 676 F.3d 971 (11th Cir. 2012), aiMhtchett, for the
proposition that the analysis employedSearcy to determine that a 3422(b)

offensequalifies asa “crime of violencé did not consider whether aZ&i22(b)

12
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offense is “roughly similar’ to the offenses specifically listed UnS.S.G.
84B1.2(a)(2) and that if this Court undertoolattlanalysis, a 8422(b) offense
would not qualify as a “crime of violence.’An intervening change of law can
provide a basis for relief under2255if the change in lawhas a constitutional
dimension orf it involves a change in the interpretation of a law of the United
States. Davis v. United Sates, 417 US. 333, 3245, 94 S. Ct. 22981 L. Ed.2d
109 (1974)citing 28 U.S.C. 2255a)). In light of the Supreme Court’s decision
in Beckles, thesupposedntervening change of lavelied onby Brown presents, at
most, a change as to the interpretation of atkewwould render the application of
the Guidelines by the district court incorrect, but “a misapplication of advisory
sentencing guideliness not reviewable under § 225%encer, 773 F.3dat 1138

40.

Where an intervening change of law involves the interpretation of a law of
the United States, the intervening change in law only provides a basis for relief on
collateral revew if not applying the changeonstituts a “fundamental defect
which inherently results in a complete miscarriage of justid@atis, 417 U.S.at
346 (citation omitted) An error at sentencing rises to the level of a “fundamental
defect’and “resuls in a complete miscarriage of justice” ifetprisoner “is either
actually innocent of his crime or . . . a prior conviction used to enhance his

sentence has been vacated.%pencer, 773 F.3d at 1139. Conversely, a

13
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misapplication of the Guidelines does mmnstitutea “fundamental defector
“resut[] in a completamiscarriage of justiceandthe erroneous application of a
Guideline provision will notserve as a basis for relief in a collateral proceeding
under 82255, Id. at 1135, 113912. This is because the Guidelines are merely
advisory and ayn error in calculating the Guidelineproduces neither an illegal
sentence in excess of the statutory maximum penalty nor a sentence that could not
be reimposedat resentencing Id. at 113940. FRurthermore, the extent an
increase to a defendant’s Guidelines range as a resthie ofisapplication of a
Guidelines provision, including the misapplication of the career offender provision,
does not alter the conclusion that a Guidelines error does not constitute a
“fundamental defetor “result[] in a completamiscarriage of justice. Seeid. at

1142 (rejecting claim that misapplicatiohaareer offender provision constituted a
fundamental defect or aomplete miscarriage of justice). Accordinglyeven
assuming thaBrown’s 18 U.S.C 8§ 2422(b) offense doa®ot qualify as dcrime of
violenceé under theanalysis employed iarris, Owens, Chitwood, andMatchett,

any change in the law with respect to the applicability of the career offender
provision does not provide a basis for reliethrough a28 U.S.C. 8255

proceeding

14
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B. COA QUESTION 2: Plea and Due Process

Brown contends that his plea is invalid under the Due Process Clause
because he did not enter a knowing, voluntary, and intelligent pleaewhe
Government’'s misrepresentatiothat the career offender provision in the
Guidelinesdid not apply induced hirto enter his plealn support of his argument,
Brown relies on this Court’s holdings Kinch v. Vaughn, 67 F.3d 909 (11th Cir.
1995), andnreArnett, 804 F.2d 12001(th Cir.1986).

As an initial matter, we find it instructive to discuss the district court’s
conclusion that Brown is procedurally barred from raising this claim because he
presented the claimn direct appeal Typically, a prisoner is procedurally barred
from relitigating an issue on collateral review that he already raiset idirect
appeal. Soufflet v. United Sates, 757 F.3d 1236, 1242 (11th Cir. 2014Nhere,
however, facts essential to a claim are not in the appellate recogertbelrule
in favor of a proceduralbar does not apply and the issue may be raised on
collateral review to permit further factual developmerfice Bousley v. United
Sates, 523 U.S. 614, 6222, 118 S. Ct. 1604, 140 L. Ed.2d 828 (1998) (citing
Waley v. Johnston, 316 U.S. 101, 62 S. Ct. 964, 86 L. Ed. 1302 (1942) (per
curiam)). One examplef @ claim typically requiring further factual development

through a 8255 proceedings a claimbased onneffective assistance of counsel.

15
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Massaro v. United States, 538 U.S. 500, 504123 S. Ct. 1690, 155 L. Ed.2d 714
(2003).

On direct appeal, this Court likened Brown’s due process claim to a claim
based onneffective assistance of counsel because the claim relied onnfaicts
beforethe district court, including thaffidavit from Brown’s plea counseBrown
I, 526 F.3d at G7-08. In so doing,this Courtstated,“As with an ineffective
assistance of counsel claim, Brown’s [due process] claim is best resolved in a
collateral proceeding under 28 U.S.225, where the district court will have an
opportunity to convene a hearing, entertain the relevant evidence, and make
findings of fact.” Id. at 708. Accordingly, this Coutias already signaledhtt
Brown’s due process claimlfawithin the exception to the genembcedural ule
prohibiting a prisoner from relitigating arssue presented on direct appeal
Therefore, to the extent that the district court adopted the magistrate judge’s
conclusion that Brown was procedurally barred from raising his due process claim,

the district cart erred®

® To the extent the district court did not intend to adopt this conclusion of the magistigee

we observe that the paperless order issued by thecdaiurt did not specifically reject any of
the magistrate judge’s conclusions. We further take pause to note that theessiua paperless
order, generally devoid of reasoning, does little to advance the interestsa#d qrsthe record

for purposes of appeal where the report and recommendation adopted is not free of errbr, eve
any errors ultimately do not alter the result of the proceeding. This tisybanly true here
because the magistrate judge’s R&R not only incorrectly concluded that Brdwa'process
argument was procedurally barred but also incorrectly suggests thah Brdwot present any
evidence of his intent to proceed to trial if the career offender provision applied amek furt
reached debatable conclusions as to whethexBsdfirst claim of error was procedurally barred

16
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Concluding that Brown is not procedurally barred from raising his due
process claim, we now consider the merits of the claim. When a defendant enters a
plea of guilty, he waives certain constitutional rightsinch, 67 F.3dat 914.

“W aivers of constitutional right®ot only must be voluntary but must be knowing,
intelligent acts done with sufficient awareness of the relevant circumstances and
likely consequences.”1d. (quotingBrady v. United Sates, 397 U.S. 742, 748, 90

S. Ct. 1463, 29.. Ed.2d 747 (1970)). Furthermore, a defendarg entitled to
presume that the government has negotiated the plea agreement in goaddfaith
that he may rely on promises by the government when assessiriketlye
consequences of his pleald. at 91516. Thus, a misrepresentation or false
promise by the government mayeventa defendanfrom appreciaing the likely
consequences of his guilty plegeeid.

Brown’s due process argument fails for two reasons. First, Brown’s
decision to enter a plea glilty was not induced by a misrepresentation of the
nature necessary to support a due process challéngeh, aseminal case in this
Circuit regarding misrepresentations and due process at thetatgg involved a

promise by astate prosecutorthat incorrectly stated the law and could not be

and whether, if there was error, any error was harmless because the disttietiteauatively
concluded that Brown’s 23month sentence was reasonable under the 18 U.S365Fa)

factors and notwithstanding Brown’s Guidelines range. Proper discussion of thtgs mathe

district judge would have helped to narrow the issues before this Court on appeal and would have
demonstrated to Brown that the district court duly considered his arguments.

17
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fulfilled at the time the state prosecutoade the promiseld. Here, #hough the
Government expressed its belief that the career offender provision did notrapply
Brown’s case, the Government’s belief was not contrary to any precedent of this
Court at the timeof the Government’s representatiohn this respect, while the
Government’s position on the applicability of the career offepdevision was
later deemed inaccurate I8garcy, the Government neither misrepresented the
state of the law at the timBrown entered the plea agreement nor intentionally
deceived Brown regardings likely advisory Guideline range if he pled guilty.

Second, the Government’s expression of its belief about the applicability
the career offender provision does not constitute the type of representation that can
give rise to a due process claim. This is because the representation pertained to the
calculation of Brown’s Guidelines range, which the plea agreement addsthet
court informed Brown he could not rely upon to determine wiiat sentence
would be given the advisory nature thie Guidelines. To that pointhe plea
agreement specifically advised Brown that the stipulations as to the Guidelines
calculations were not binding on the United States Probation Office or the district
court. In this respect, the Government’s representation regarding the appjicabilit
of the career offender provision is easily distinguishable from the representations
in Finch and Arnett because the representations at issue in those two cases

involved specific and fixed aspects of the defendant’'s senteSee Finch, 67

18



Case: 15-10025 Date Filed: 05/05/2017 Page: 19 of 20

F.3d at 91517 (finding due process violation where, at a combined change of plea
and sentencing hearing, the state prosecutor and the sentencing court represente
that defendant'state sentence would be concurrenhi®federal sentence even
thoughthe state court leked authority to runhe state sentence concurrentthe
federal sentencefrnett, 804 F.2d at 12084 (concluding that government effort
to seize more assets through forfeiture than listed in the plea agreement would
result in due process violation aedforcing plea agreement as written to avoid
violation). FurthermoreBrown’s presentence report clearly reminded the district
court of the stipulations in the plea agreement regarding thelat@das of
Brown’s Guidelinesand it was within the districcourt’s discretion to consider the
stipulations when selecting Brown’s sentenc&ccordingly, where there is no
dispute that Brown understood that he faced a tgghr statutory maximum
penalty and that any Guidelineangewas only advisory, Brows)due process
claim fails.
V. CONCLUSION
For the foregoing reasons, Wé&FIRM the denial of relief on Brown’s 28

U.S.C. §2255 motion.
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JILL PRYOR, Circuit Judge, concurring in result:

| concur in the result in this case because binding preceBeckies v.
United Sates, 137 S. Ct. 886 (2017), argpencer v. United Sates, 773 F.3d 1132
(11th Cir. 2014) (en banc), dictates that we must affirm the denial of relief on Mr.

Brown’s 28 U.S.C. 2255 motion.
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