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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1510612
Argument Calendar

D.C. Docket N01:13-cr-00046TWT-GGB-1

UNITED STATES OF AMERICA
Plaintiff-Appellee
Cross Appellant,
versus

ANTONIO KILPATRICK HEARD,

DefendantAppellant
Cross Appellee.

Appeak from the United States District Court
for theNorthern District of Georgia

(February 23, 2017
BeforeWILLIAM PRYOR, JORDAN, and BALDOCK Circuit Judges

PER CURIAM

" Honorable Bobby R. Baldock, United States Circuit Judge for the Tenth Cirdirg iy
designation.
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This appeal raises three issues: (1) whetheiGeorgia burglargtatute, Ga.
Code Ann. § 1&7-1(2011), includes the elements of generic burglary such that a
conviction for violating the statute can quald#y a predicate offense under the
Armed Career Criminal Actl8 U.S.C. § 924(ef2) whether Antonio Heard’s
sentence is substantively unreasdeabnd(3) whetherHeardwas denied due
procesavhen the district coutonsideredestimonythat included hearsay
statementsf an unidentified inmatthat established that Heard made threats
against federal agentdeard argues that generic burglary within the meaning of
the Armed Career Criminal Act includes an element of breaking and enbeting
that the Georgia statute for his prior conviction does not contain that element. The
district court adopted this conclusidfieard also argudabkathis senteoe was
substantively unreasonable in the light of the conditions of his presentence
detention and thatleard suffered a violation of due process becthesbearsay
statements were unreliable

The government argues, and we agree, thiatlecision inJnited Satesv.
Gundy, 842 F.3d 1156 (11th Cir. 2016), whikctterpretedhe samdourglary
statute decideghe first issueAfter reviewingtherecordin Gundy, we concluded
that the defendant’s “burglary convictions involved these three elements: (1) an
unlawful entry (2) into a dwelling house or building (3) with intent to commit a

crime therein.'1d. at 1169 We held that “[these elements substantially conform to
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the generic defition of burglary” 1d. Thatis, convictions under the Georgia
burglary statute magometimeserve as predicate offenses under the Armed
Career Criminal Acbecause th&eorgiaburglary statute is divisible and includes
the elements of generic burglatg. The contrarydeterminatio by the district

court that generic burglary requires an elemefreédking and enteringpnflicts
with our decision irGundy. We vacatéHeard’'ssentence ancemand to the district
court withinstructionsto determine whether the record estalgsinatHeard was
convicted of generic burglar§fee Shepard v. United Sates, 544 U.S. 13, 26
(2005).Because we vacahes sentence, Heard’s argument that his sentence is
substantively unreasonable is moot.

The district courtid not errwhen it relied orthe testimony of Agent Lance
Greer. Thauthorityof a district court to considet sentencingpearsay statements
from unidentified declarants is well establishEdy., United States v. Rodriguez,

765 F.2d 1546, 15545 (11th Cir. 1985). Heard has mbvedthat this appeal
includes circumstances that made the testimony unreliable. He hatedot
evidence in the record that contradicts the hearsay stateseernitsited States v.
Reme, 738 F.2d 1156, 1167 (11th Cir. 1984), andibarsay statements included
indicia of reliability such as the unidentified inmate’s statudeard’ sformer

cellmate,Rodriguez, 765 F.2d at 1555, and the specificity of the statements
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concerningvhom Heard targeted with his threats and how Heard intetode
achievehis threatened action.

We VACATE the sentencef the district courandREM AND for
resentencing blAFFIRM the determinatiothat the district court can consider the

hearsay statements



