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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1510866

D.C. Docket N01:13-cv-01340ELR

JEFF PEPPERS,

Plaintiff - Appellant,
versus
COBB COUNTY, GEORGIA,

Defendant Appellee.

Appeal from the United States District Court
for the Northern District of Georgia

(August 25, 201p

Before TJOFLAT, MARCUS, and ROGERSircuit Judges.
MARCUS, Circuit Judge:
Jeff Peppers, a retiradiminal investigator with the Cobb Judicial Circuit

District Attorney’s Office, commenced this lawsuntthe United States District

“Honorable John M. Rogers, United States Circuit Judge for the Sixth Circuit, sitting b
designation.
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Court for the Northern District of Georgia against Cobb County, Georgia under
Title VIl and the Equal Pay Acalleging discrimination on the basis of séteahe
learned that a lessxperienced female in the office was earning a substantially
higher salary for the same job. Although the District Attorney and Cobb County
areindisputablydistinct legalentities,each created separately by state Reppers
claims that they acted amint employers because the County was responsible for
approvingthe District Attorney’s budget and paying Pegsesalay and benefits
Rejecting this argument, the district court grarfiedl summary judgmerto Cobb
Couny.

After thorough review and having taken oral argument, we affirm the
judgment of the district court. As we see it, the County is a legally separate and
distinct entity that did natontrol the fundamental aspects of the employment
relationship betweethe office of the District Attorney and its criminal
investigators, nor did it act as a joint employer with the District AttoriB®cause
its role as paymaster is wholly insufficient to establish that Cobb County was
Peppers’s employer, he could not sue County under the federal anti
discrimination laws.

l.
Jeff Peppers, a male formerly employed as an investigator in the District

Attorney’s Office,suedCobb County, Georgim 2013under 42 U.S.C. § 20062
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(“Title VII"), and 29 U.S.C. §806, 215 (“Equal Pay Act™. In his complaint,
Peppers alleged that the County employed him as a criminal investig#ter

District Attorney’s Office for a number of years. On April 18, 20id claimed he
was promoted from Criminal Investigator to Assistant Chief Criminal Investigator.
Peppersaidthat his salary should have been increased when he was promoted, but
it was not. Peppers brought his concerns regarding his salary to the mieaC
Investigator, whphe claimedadmitted that Peppers was not being paid what he
should have been, and that a female employee, Christine Nerbonne, was paid
substantially higher salary, despite his superior qualifications, experience, and
higher raak within the department. Indeed, while Peppers was paid $55,459.54,
Nerbonne was paid $72,384.00.

Peppers chargatiat the County denied him compensation to which he was
entitled, and paid him less than similarly situated female employees on astount
his gender, and thus violated Title VII of the Civil Rights Act of 1964. He also
asserted that because of his gender, the County paid him substantially less than
female employees who were employed in jobs requiring equal work, skill, effort,
and responsility, in violation ofthe Equal Pay Act. Peppers soughief in the

form of a recovery ofhe difference in compensation between what he received

! Peppers also asserted a state law breach of contract claim, but the distridgeclined
to exercise supplemental jurisdiction over the claim, and dismissed it witlgpudlise. Peppers
does not challenge that decision on appeal.

3
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and what highepaid female employees received, well asan equal amount of
liquidated damages.

A review of this summary judgment record revealed the following
undisputedacts. Cobb County had no involvement in Peppers’s recruitment, his
hiring, the establishment of his job responsibilities, the regulation of his work
environment, or his supervisioll of these core functions were performed by the
District Attorney. Nor did the County set compensation tlog District Attorney’s
employees- those were set by the District Attorney himself. But Peppers was
actuallypaid by Cobb County, his compensation came from Cobb County funds,
and his employmeriienefitswere the same dkose available t€obb County
employees. Cobb County also approved the annual operating budget of the District
Attorney’s Office, which included individual employee salaries. All of this
occurred in accordance with Georgia law, which provides:

Personnel employed by the district attorney pursuant to

this Code section shall serve at the pleasure of the district
attorney and shall be compensated by the county or
counties comprising the judicial circuit, the manner and
amount of compensation to be paid to be fixed either by

local Act or by the district attorney with the approval of

the county or counties comprising the judicial circuit.

Ga. CodeéAnn. 8§ 1518-20(b). Investigators are included among the personnel

employed pursuant to that section of Georgia’s code. Ga. Code A& 15

20(a)(“The district attorney in each judicial circuit may employ such additional
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. .. Investigators . .as may be provided for by local law or as may be authorized
by the governing authority of the county or counties comprising the judicial
circuit.”).

During discovery, Anthony Hagler, the human resources director for Cobb
County,was deposetlvice -- once on s own behalf and once as a representative
for Cobb County pursuant to Fed. R. Civ. P. 30(b)(6). When asked if employees,
such as Peppers, working in the District Attorné€yfice were considered County
employees, Hagler stated several tithedt they were on the County payroll, and
considered County employees. In each such instance, however, Hagler made clear
that he considered County emphogntto be synonymous with appearing on the
County’s payroll. Hagleralso saidhat the County reported to the @gia
Department of Labor, Internal Revenue Service, and Equal Employment
Opportunity Commissiort EEOC’) that individuals working in thBistrict
Attorney’s Office were County employees. Moreover, the District Attorney’s
employees were covered by the County’s worker compensation plan, and
unemployment compensation policy. The employees’ salaries were paid out of
Cobb County’s general funds.

Haglers testimonywas clear throughout that, as far as he and the County
were concerned, the County’s involvement with the District Attorney’s employees

was limited to providing the budget and benefits. The Caoplatgedno role in
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hiring, supervising, firing, establishingay, or settinghedutiesand

responsibilitieof theprosecutor'smployees. Aslaglerexplained in a separdye

filed declaratiomafter his depositiorthe County’s limited involvement witihe

District Attorney’scriminal investigators included cutiy their paychecks,

ensuring thatriminal investigators received proper benefits under the County’s
employee benefits and retirement program, and distributing annual pay raises when
requested and approved by the District Attorney and authorized by tinéyCou
Notably, CobbCountyplayed no rolen Peppers’s recruitment or hiring, creating

his job title, establishing his job responsibilities and pay, regulatsg ik
environment, or supervising him.

Indeed, the District Attorney'®©ffice was a lega¢ntity separate from the
County. SeeGa. Const. art. VI, 8§ 8,§a) (“T here shall be a district attorney for
each judicial circuit, who shall be elected cirenitle for a term of four years;”

Ga. Const. art. IX, 8 9, T I (“Each county shall be a bmdporate and politic with
such governing authority and with such powers and limitations as are provided in
this Constitution and as provided by 1&w. The County was responsible only for
approving theDistrict Attorney’sannual budget.

Former District Attorney Patrick Head confirmigda depositiorthe nature
of the criminal investigatorselationship to the District Attorney. According to

Head, he had total control over employee hiring, firing, and compensatibm
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the overall budgetary bouades set by the County, although he believed that he
needed County approval to create new positions or give someone a raise.
Moreover, as he explained the system, he had the authority to set salaities
approval of the County but disagreed withny suggestion that the County had
the authority to set salariby itself. Rather the County’s power extended no
further thanapproving or disapprovindné salaries that he set as thstiict
Attorney. As for InvestigatoChristine Nerbonne in particad, he recalled
contacting the County Manager’s office to get approval for her toregbecause
he wantedhis hiring to be recognized as a lateral transfénis would enable
Nerbonneo receive the same compensation she had been receiangther
positionas a Cobb County employe&he airrent District AttorneyVic Reynolds
reiteratedHead’s understanding of tipdenaryauthority of the District Attorney
over the hiring, supervising, and firing of t&ffice’s personnel

On this record, both parties movied summary judgment. A magistrate
judge to whom the case was referreasued a Report and Recommendation that
the County’s motion for summary judgmestiould be grantecnd Peppers’s
partial motiondeniedbecauseo reasonable jury couliind that the County was
Peppers’semployef for purposes of either Title VII or the Equal Pay Act.
Peppersinsuccessfullyiled objectionswith the district court. Most importantly,

the district court concluded that Hagler’s testimony that Pepperamasiployee
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on the @unty payroll could not b&akenas an admission by the County that it was
Peppers’s employer fohe purposes ofitle VII or the Equal Pay Act The district
court adopted the Report and Recommendation as its own, granted the £ounty’
summaryjudgment, and denied Pepperstessmotion for summary judgment.
This timely appeal followed.
.
A.
We reviewde novoa district court’ordergranting summary judgment,
takingall of the facts in the reco@hd drawing all reasonable inferenaethe

light most favorable to the namoving party Rioux v. City of Atlanta, 520 F.3d

1269, 1274 (11th Cir. 2008%kop v. City of Atlanta, 485 F.3d 1130, 1136 (11th

Cir. 2007). Summary judgment is proper where “there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a). “A factual dispute is genuine ‘if the evidence is such that a

reasonable jury could return a verdict for the nonmovimtypa United States v.

Four Parcels of Real Prop. in Greene & Tuscaloosa Counties in State of Ala., 941

F.2d 1428, 1437 (11th Cir. 1991) (quoting Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 248 (1986)).
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B.

It is unlawful under Title VII for employers to discriminate against any
individual on accounof the individual’s sex. 42 U.S.C. § 200@¢a)(1). Under
Title VII, an “employer” is defined && person engaged in an industry affecting
commerce who hasffeen or more employees . . . and any agent of such a person.”
42 U.S.C. § 2000e(b). A “person” includes “individuals, governments,
governmental agencies, [and] political subdivisions . ...” 42 U.S.C. § 2000e(a).
Title VII definesan“employee” as “a individual employed by an employer[.]”
42 U.S.C. § 20003(f). As we have previousbserved“This definition does not

get us very far.”Llampallas v. MiniCircuits, Lab, Inc., 163 F.3d 1236, 1243 (11th

Cir. 1998). The Supreme Court, however, had t&t when a statute includes
such a “nominal definition” to define the term “employee,” Congress intended to
“describe the conventional mastsgrvant relationship as understood by comimon

law agency doctring. Clackamas Gastroenterology Assocs., P.@Vells, 538

U.S. 440, 4445 (2003)(quotation marks omitted). A plaintiff's status as an
employee under Title VIl is a question of federal, as opposed to state, law.

Calderon v. Martin Cty 639 F.2d 271, 2723 (5th Cir. 1981).Thus, an

employees staus is determined by examinitige languageontained irTitle VI,

existing federal case law, and the circumstances of the lthsd.273.
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Likewise, he Equal Pay Act generally prohibits employers from paying
employees of the opposite sex different amounts for equal work on jobs that
require equal skill, effort, and responsibility, and that are performed under similar
working conditions. 29 U.S.C.2)6(d)(1). We have held that when evaluating
whether a defendamtould qualify as an employer who is subject to the terms of
the Equal Pay Act, a court should considenong others, these basic factors:
whether the employment took place on the alleged employer’'s premises; the degree
of control theputativeemployer exerted over the employees; and whether the
alleged employer had the power to fire, hire, or modify the termsa@mditions of

employment.Welch v. Laney57 F.3d 1004, 1011 (11th Cir. 1995).

I1.
A.

The County argueat the outsethat, regardless of the merits of Peee
claim, the district court lacked jurisdiction to consittexr mattebecause Peppers
filed an EEOC charge against the District Attorney’s Office and not against the
County itself. We have long recognized that “in the federal tandem, jurisdiction
takes precedence over the merits. Unless and until jurisdiction is found, both
appellate and trial courts should eschew substantive adjudication.” Belleri v.

United States, 712 F.3d 543, 547 (11th Cir. 2013) (alterations adopted) (quoting

10
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Opelika Nursing Hora, Inc. v. Richardson, 448 F.2d 658, 667 (5th Cir. 1971)).

Thus, weare obliged first t@onsiderour power to entertain the claim
Generally, only a party named in an EEOC charge can subsedoently

charged in a lawsuit filed in court under Title VNirgo v. Riviera Beach Assogs

Ltd., 30 F.3d 1350, 1358 (11th Cir. 1994). “This naming requirement serves to
notify the charged party of the allegations and allows the party an opportunity to
participate in conciliation and voluntarily comply with thgueements of Title
VII.” 1d. Our oourts liberally construe this requirement and, where the Act’s
purposes are fulfilled, a party not named in an EEOC charge may be subject to
federal court jurisdictionld. at 135859. In examining whether the Act’s
purposes have been met, are required to examireeveral factors, including:

(1) the similarity of interest between the named party and

the unnamed party; (2) whether the plaintiff could have

ascertained the identity of the unnamed party at the time

the EEOC charge was filed; (3) whether the unnamed

parties received adequate notice of the charges;

(4) whether the unnamed parties had an adequate

opportunity to participate in the reconciliation process;

and (5) whether the unnamed party actually was

prejudied by its exclusion from the EEOC proceedings.

Id. We have treated the administrative exhaustion requirement as a “jurisdictional

prerequisite to filing a Title VII action.Crawford v. Babbitt186 F.3d 1322, 1326

(11th Cir. 1999).

11
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For starters hereis no disputen this case that the County received
adequate notice of the charges. Anthony Hagler, the County’s human resources
director, testified that the County had received a copy of Peppers’'s EEOC
complaint. Moreover, there is at least a similaritglthough not an identity of
interests between the County and the District Attorney’s Office on personnel
matters. Finally, the County was not stopped from participating in the EEOC’s
reconciliation process as a result of its failure to be namealibec based on the
EEOC's quick turnaround of the chargesven the District Attorney’s Office
(which had been named) was not afforded the opportunity to participace.
County cannot show any prejudice it suffered as a result of Peppers’s failure to
name it in his EEOC claimBoth the district courandCourt have jurisdiction to
entertainPeppers’s claim.

B.

Peppers argues turn,that the district coustrroneoushgranted summary
judgment on the County’s behalf after concluding that the County was not
Peppers’s employer. Peppeltaimsthat although he worked directly in the
District Attorney’s Office, the County acted as Hisint employer; thus exposing
the County tdiability and suit undethefederal antidiscrimination laws.On this

record, we are unpersuaded.

12
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A Title VII workplace discrimination claim can only be brought by an
employee against his employdrampallas 163 F.3d at 1242/irgo, 30 F.3d at
1359. Consistent with the remedial purposes of Title VI, the fedetats have
interpreedthe term “employer” liberally.Virgo, 30 F.3d at 1359. Thus, in order
to decidewhether an entity is a qualified employee have asked this basic

guestion*who (or which entity) is in control of the fundamental aspects of the

employment relationship that gave rise to the claim.” Lyes v. City of Riviera
Beach 166 F.3d 1332, 1345 (11th Cir. 1999) (en banc). An examination of this
guestionrequires consideration of thetality of the employment relationship

Welch 57 F.3dat1011 ¢€iting Wirtz v. Lone Star Steel Co405 F.2d 668, 6690

(5th Cir. 1968)). Among thleasicfactorswe consider ar¢hese (1) how much
control the alleged employer exerted ba employeeand(2) whether the alleged
employer had the power to hire, fire, or modify the terms and conditions of the
employee’s employmeniVelch 57 F.3d at 1011;lampallas 163 F.3d at 1243.

Here, there is no dispute that Cobb County and the Cobb Judicial Circuit
District Attorney’s Office are legally distingfovernmentaéntities. Indeed,as we
have noted, the position and general duties of district attorneys are created by the
Georgia sta constitutim. Ga. Const. art. VI, 8 8,I{a). The County, likewise, is
created by the Georgia state constituti@a. Const. art. IX, 8, L Thus, the

District Attorney’sOffice for the Cobb Judicial Circuit is a wholly distirstate

13
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office. Nor is there any dispute that, as a matter of Georgia law, the County lacked
the authority to supervise, hire, or fire employees of the district attorney. Ga.
Const. art. IX, 8 2, {[c); Ga. Code Ann. § 138-20(b). Thus the County only
possessed the power to approve the “manner and amount of compensation” for
employees that was set by the District Attorney. Ga. Code Annl18-26(b).

Finally, there is no dispute that Peppers was hiredndnadly supervised by the

District Attorney. This, then, would seem to end the inquiry.

Peppers argues, however, that gtifi possible to aggregate the County and
the District Attorney so that thesanbothbe characterizeds his joint employers.
Affording the term “employerthe liberal construction it is due, there are instances
where wehavelooked beyond the nominal independence of an entity and asked
“whether two or more ostensibly separate entities should be treated as a single,
integrated enterprise when determining aleeta plaintiff's ‘employer’ comes
within the coverage of Title VII."Lyes, 166 F.3d at 1341. We haleoadly
recognized three circumstances when this kinaggfegatioomay bepossible:

First, where two ostensibly separate entities are highly
integrated with respect to ownership and operations, we
may count them together under Title VII. This is the
“single employer” or “integrated enterprise” test.
Second, where two entities contradthveach other for

the performance of some task, and one company retains
sufficient control over the terms and conditions of
employment of the other company’s employees, we may

treat the entities as “joint employers” and aggregate
them. This is the “joinemployer” test. Third, where an

14
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employer delegates sufficient control of some traditional
rights over employees to a third party, we may treat the
third party as an agent of the employer and aggregate the
two when counting employees.
Id. (internal quotdon marks and citations omitted).
In considering whether Cobb County and the Cobb Judicial Circuit District

Attorney are properly aggregated, we first look for guidance in_ our enoipamon

in Lyes v. City of Riviera Beach, 166 F.3d 1332 (11th Ci@9)9and its

examinatiorof when governmental subdivisionsybe aggregated under the
singleemployer test. For one thingewaveheld that “where a state legislative
body creates a public entity and declares it to be separate and distinct, that
declaraion should be entitled to a significant degree of deference, amounting to a
presumption that the public entity is indeed separate and distinct for purposes of
Title VII.” Id. at 1344. If a “fact finder reasonably could conclude the plaintiff has
clearlyovercome the presumption” that the entities are separate, then the entities
will be considered a single employer for purposes of Title \dl.at 1345. The
standard is an exacting one, however, and the presumption is only overcome with
strong evidenceld. Lyesofferedtwo ways to rebut the presumption against
aggregating separate government entitlds.In the first placea plaintiff may

rebut it by presenting evidence that a governmental entity was created or
maintainedor the purpose odvadng thefederal employment discrimination law

Id. at 1344. Second, absent an evasive purpose, a plaintdffearevidence

15
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allowing a reasonable fact findéy conclude that the presumption is clearly
outweighed by “factors manifestly indicating thia¢ public entities are so closely
interrelated with respect to control of umdamentahspects of the employment
relationship that they should be counted together under Title \dl.at 1345
(emphasis added). Relevant factors in ¢haisulusinclude: centralized control of
operations; authority to hire, transfer, promote, discipbnelischarge; authority

to establish work schedules or direct assignmentstraabligation to pay the
plaintiff. 1d. We also observethat “the source of a governmental entity’s funding
Is a poor indication of whether it should be aggregated with anotlerat 1346
n.10.

The reason for the presumption against aggregation where governmental
subdivisions are concerned is rooted in comity, federalism, and régpastates
abilities tocreate andlefineits own institutions. As we explained, “We should not
brush aside a state’s own distinctions between its governmental subdivisions,
because even ostensibly formal distinctions are part of a government’s ability to
shape its own institutions within constitutional bounds, and we are obligated to
respect a state’s right to do sdd. at 1344. Because there are “few things closer
to the core of a state’s political being and its sovereignty than the authority and

right to define itself and its institutions in relation to each othér,wve must act

16
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with particular care and hesitation when we are asked to override those distinctions
the state has adopted.

Here, it isself-evident from the basic laws of the State of Georgia that Cobb
County is a distinct entity from the District Attorney’s Offiemd there is no
argument that theyesstandard for aggregating the two has been Mé&t.have
also observealbeit outside the context of employment discriminatiort, tha
“Georgia district attorneys are paid by state funds, although the county or counties
within the district attorney’s judicial circuit may supplement their salaries.”

Owens v. Fulton Cty., 877 F.2d 947, 951 (11th Cir. 1989) (citing Ga. Code. Ann.

§15-18-10). Moreover district attorneys serve a judicial district, not a specific
county. Id. In fact, the great majority of judicial circuits in Georgia are comprised
of more than one countyd. That the Cobb Judicial Circuit's boundaries are
coincidentally coterminous with Cobb County does not in any way lessen the fact
that theDistrict Attorneys Office is a state, not a county, office. We add that
Georgia statutorgode expresslgmpowergshe DOstrict Attorney to hire and
discharge personnel and to “define the duties and fix the title of any attorney or
other employee of the district attorney’s office.” Ga. Code. Ann-88%0(a).
Clearly, the presumption of separation applies. Thametlsing inthis record --

nor does Peppers argue that there is support a conclusion that the separation

between the County and the District Attorney was created for the purpose of

17
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evading federal employment discrimination law, or that other fantarsfestly
indicated that the two entities are so closely interrelated that they should be
considereds beingone entity. SeelLyes 166 F.3d at 1345.

SincePeppers cannot reasonablgimthat the County and the District
Attorney ought to be consideredsingle employeft, he argues that they acted as
“joint employers, at leasinsofar ashis compensatiors concerned “A ‘joint
employer’ relationship is different from, though sometimes confused with, a
‘single employer’ situation.”Virgo, 30 F.3d at 1359 n.6. We are not aware of any
case explicitly applying theyesframework to a “joint employer” analysis, as
opposed to the “single employer” contexising inthat case. This igrguably a
meaningful distinction because in the context of a “single employer” finding, we
are essentially erasing a distinction that the state hashecognize. But a “joint
employer” finding recognizes that separation, only to conclude that the two
separate entities collaborated to jointly employ an individual. Ugsce# does not
completely disregard the state’s decision to separate its governmental subdivisions,
the concerns of comity and federalism are lessened in a “joint employer” finding.
That said, the concerns regarding comity and federalism do not completely vanish.
Indeed, even when considering whether two governmental subdivisions are joint
employers, we musemainmindful of the state’&xpressed determinatidimat the

agencies andubdivisionf government ardividedand separatedAlthough the

18
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degree of deference set forthLipesneed not be afforded, we are still watlvised
to actwith care and circumspectidieforeaggregating separate state actors as joint
employers.

The test for determining whether two entities acted as joint employers is
relatively straightforward:

The basis of the finding is simply that one employer
while contracting in good faith with an otherwise
independent company, has retained for itself sufficient
control of the terms and conditions of employment of the
employeeswho are employed by the other employer.
Thus the joint employer concept recognizes that the
business entities involved are in fact separate but that
they share or cdetermine those matters governing the
essentiaterms and conditions of employment.

Virgo, 30 F.3d at 136(mphasis addedguotingN.L.R.B.v. Browning-Ferris

Indus, 691 F.2d 1117, 1122 (3d Cir. 1982)). The Tenth Circuit has provided a
useful description of what it means to be a joint employer and how that differs
from being a single eptoyer: “While the single employer test looks at the overall
relationships of the two entities, joint employer status is determined by focusing on
the entities’ relationships to a given employee or class of employees. The joint

employment relationship, in other words, is emplegpecific.” Sandoval v. City

of Boulder, Colg,.388 F.3d 1312, 1324 (10th Cir. 2004). Thus, entities comprising

a “single employer” are the same for all purposes, while “joint employers” are the

same only for certain employees or classes of employees. Notably, the Tenth

19
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Circuit hasdescribd the focus asestingon the employee or class of employees
as opposed to particular aspects of employment. This correspangds
conception of the inquiry dikewise beingocused on th&otal employment
situation.” SeeWelch 57 F.3d at 1011.

Peppers has not adducaay evidence teestablisithat the County and the
District Attorney acted as his joint employers with regard to his total employment
situation. Again, the County had no involvemeintrecruiting or hiring Peppeiass
a criminal investigatqrcreating his job title, establishing his job responsibilities
and pay, regulating his work environment, or supervisingihiamy way The
County’s involvement withnvestigators working in thBistrict Attorney’sOffice
was essentially to act aspaymastet- its role consisted solely and entirely of
issuing paychecks, ensuring investigators received proper benefits, distributing
annual pay raises when requested and approved by the District Attorney, and
approving the District Attorney’s budget. The long and short of it isthieat
District Attorney alone filled nearly all of the roles traditionally filled by an
employer. Indeed, Coldbounty had no moreontroloverthenature, power, and
functions of thenvestigators than it hathe authority to determine which cases
and prosecutions tHaistrict Attorney’sOffice ought to pursueThus lookingata
“conventional masteservant relationship as understood by comiamnagency

doctrine,” the signs point obviously (and solely) toward the District Attorney being

20
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Peppers’s employeiSeeClackamas Gastroenterology Assp&88 U.S. at 45

(quotation marks omitted)

Peppers argueseverthelesghat the County was the entity “in control of
the fundamental aspects of the employment relationship that gave rise to the
claim,” and thus should bexposed to liabilityunder Title VIl because this is a
case centered on disparities in compensationsaysthat he was paid from
County funds, with paychecks issued by the County, and that the County had
authority to approve the District Attorney’s budget, including individual salaries.
Even sothe County could not change Peppers’s salary unless the District Attorney
requested and recommended such a chalmgkct, there was no evidence to
suggest that the County had authority to do anything with regard to Peppers’s
salary other thato approve or disapprove it. This is a far cry froradetermining
the essentiaterms and conditions of Peppers’s employment. Thus, it hardly
suggestshatthe County possesdjoint authority over Peppers’s employment,
even in this narrow area.

But, more fundamentaljyPeppers’$oint employer argument founders
becausé¢hefocal point of thenquiry is not which entity controlled the specific
aspect of the relationship giving rise to a discrimination claimgdibherwhich
entity or entities controlled the fundamental and esseagdcts of the

employment relationspiwhen takeras a whole. Whichever entitgr entitie

21
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predominantly contralthe terms of the relationshipaybefoundliable under
Title VII. Thus, the Countg role in approving Peppers’s compensation is not
dispositive Moreover, recognizing twadistinctgovernmentahgencies or
subdivisions as joint employers for purposes of compensation, but riloé for
purposes of hiringjring, supervisng, or anything else seems patentixong
Even a liberal reading of the term “employer” cannot encompass such an
analytically gerrymandered understanding. Peppers has failed to @esent
sufficientevidertial foundationto supportheconclusion that the County acted as
his joint employer. Indeed, he has failed to present a material fact in dispute on
this point.

Finally, Peppers makes much in his briefing of the County’s purported
admission that he was an employee of Cobb County. To be sure, Hagler,
County’s human resources director, said that Peppers was a County employee. But
even readinghe statenent in the light most favorable to Peppers, it does not
sustain his claimvhen taken in context. Hagler’'s “admissions” cannot reasonably
be read as demonstrating that the County was Peppers’s employer for the purposes
of federal antdiscrimination laws.Rather, he was speaking purely to whether
Peppers appeared on the County payroll and the related administrative filings that
are associatedith that. He was not addressing whether, as a substantive matter,

the County was engaged in the classical kofdgctivities that would render it an
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“employet under Title VII or the Equal Pay Actndeed, at no point did Hagler
so much as suggest that the County had any control over hiring, firing, setting the
dutiesof, or supervising the work of Criminal Invegitor Peppers.

Quite simply,an examination of thentire recordf Peppers’s employment
relationshipestablishethat Cobb County was not his emplogeen though it
providedpaymasteradministrativeand budgetary functions for the District
Attorney’sOffice. Nor can the County be aggregated with his actual employer to
support a federal andliscrimination case under the jci@mployer theoryThe
district court properly granted final summary judgment to the County and denied
Peppers’s cross motion; accordingly, we afffrm.

AFFIRMED.

2 Sincesummary judgment has been properly entered for the County because it was not
Peppers’s employer, we need not, and do not, consider Peppers’s additional claimthbkat, if
County were his employer, he would be entitled to summary judgment.
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