Clifford Zucker v. U.S. Speciality Insurance Comp Doc. 1109542965

Case: 15-10987 Date Filed: 05/16/2017 Page: 1 of 23

[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1510987
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ED CARNES, Chief Judge

For want of good corporate officeBankUnitedFinancial Corporation
engaged in risky lending practidesforeNovember 2008. For waof good
lending practicesBankUnitedbecame insolvent. For want of solvency,
BankUniteds transfers of money to its subsidiary were fraudulent.

Wantingtheir money backBankUnited’screditorssued itofficers for
authorizing those transfer§Vantingprotection from the resulting liability, the
officers asked their insurer U.S. Specialty— to indemnify them.Not wanting
to do thatU.S. Specialty refused basedparton a policy exclusion that barred
coverage for claims “arising out’afonductthat occurred beforldovember 2008.
The question is whether the fraudulent transfarsse out of” the officergre-
November 2008nisconduct.

I. FACTS & PROCEDURAL HISTORY

BankUnited (the Parent Bank) washalding company headquartered in
Florida. Its whollyowned subsidiaryBankUnitedFSB (the Subsidiary Bank),
was a federalhchartered savings banBy November 2008 both of them were in
serious financial troublé.

A. The Banks’ Fiscal Difficulties

L “we relate the facts— as we must at this stage of the litigatienin the light most
favorable to” the plaintiff._Goodman v. Kimbrough, 718 F.3d 1325, 1329 (11th Cir. 2013).

2




Case: 15-10987 Date Filed: 05/16/2017 Page: 3 of 23

TheTreasury Department®ffice of Thrift Supervisio(OTS)began
investigating th&SubsidiaryBank in January 2008By August, news reports were
circulating that th&ubsidiaryBank had engaged in risky lending practices during
the housing boom that preceded the 2008 recess3itom.Parent Bankeported in a
regulatory filing that, unlesthe SubsidiaryBank raised $40illion, OTS would
downgrade its capitalization ratinghe Parent Banklso announced that it was
contributing $80 million in fresh gatal to theSubsidiaryBank. This leftthe
Parent Bank itselivith only $40 million dollars to service $125 million in debot
a good situation for any financial institution to be in

In September 200@e Parent Bank’mvestors filed a class acti@gainst
severakorporate officeref the Parent Bank&nd theSubsidiary Bankalleging that
those officerdiadviolated federal securities laay knowingly or recklessly
making “false and misleading statements about [the Parent.Barik¢investor
plaintiffs based their allegations on, among other thittgsParent Bank’s
regulatory filings from 2008~hich toutedts “conservative underwriting
standards that include evaluation of a borrower’s debt service abilityhtardal
underwriting processThey also pointed to a 20@iling by the Parent Banthat
boldly asserted: “We expect that our historically conservative credit standards and
relatively low loan to values will keep our loss experience well below industry

averages.”Even more boldlythe Parent Banissuedan April 2007 press release
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thatincluded this statement by the company’s CB@red Camner “[O]ur levels
came in better than we projected last quarter. This is because of our conservative
underwriting. We do not engage in subprime lending and, as a portfolio lender, we
treat each loan as if it is our own.” And so on.

As it turned ou{we are beyond mere allegations npthie Subsidiary Bank
did engag in risky lending practicesAround the same timinatthe Parent Bank
was being sued his shareholdershe banksenterednto agreements with OTS
stipulatingin September 200®hattheyhad “engaged in unsafe and unsound
practices that . . . resulted in [tBebsidiaryBank] being in an unsatisfactory
condition” Thiswas “primarily due to the rising delinquencies and defaults in its
payment option [AjustableRateMortgagé loan portfolio.”
B. The Parent Bank’s Search for a New Insurer

By September 2008t. Paul Mercury Insurance Company (Travelbes)
declinedto renewthe Parent Bari& directors and officers (D&QOpsurance
policy, which is not surprising given thmanks fiscal difficulties. The Parent
Bankbegansearching for a new insurer.

It found one in U.S. Specialfy At the time, U.S. Specialty was aware that

2 TheParent Banlactually obtained the insurance throudiraker’snegotiations with
HCC Global Financial Products. Both U.S. Specialty and HCC Global are sulesidibHCC
Insurance Holdings. HCC Global underwrites policies for a number of insurancersesnibet
are subsidiaries of HCC Insurance, including U.S. Specialty. For sityislisake, and écause
this corporate structure has no bearing on the outcome of thisneagd] referto all of these
entities collectively as “U.S. Specialty.”
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“[b]Jad loans were affectinghe bankd financial performance,” and that they were
In a “distressed financial condition.” It was also aware @E$ was threatening

to downgrade the Subsidiary Bankapitalization rating unless the Par8aink
raised$400 million. All of which made ssuing a D&O policy covering tHearent
BanKs officersa risky proposition.

MargaretKingsley, an underwriter and U.S. Specialty’s designee under Rule
30(b)(6) of the-ederal Rules of Civil Procedutestifiedat her deposition that
around the time the policy was issued, s$toaight it was unlikely thahe Parent
Bankwould survive. She noted in thiaderwritingfile that U.S. Specialty might
be able to make an “opportunistic play” if it agreed to provide D&O coverage to
the Parent Bank Kingsleylater testifiedhatnote in the filemeant that insuring
the Parent Bantwas “an opportunity for [U.S. Specialty] to write a very restrictive
policy and get some premium for it.” In considering whether to isfd&@
policy to the Parent BankJ.S. Specialty also considered that regulators would be
watching the banks closely, whiglould “keep| ] them honest.”

U.S. Specialty offerethe Parent Bank choice between two policies: one
with a Prior Acts Exclusion (barring coverage for losses attributable to carfduct
the officersbeforeNovember 10, 2008) and one withadliat exclusion. The
policy with the exclusion would cost $350,000; the policy without it would cost

$650,000. The policy without the Prior Acts Exclusion would provide coverage
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only afterthe Parent Bari& other insurance policies had been exhausted.

The Parent Ban#lecided to purchase the poliwth the Prior Acts
Exclusion butasked U.S. Specialty to increase the coverage limit from $10 million
to $20 million. The purchasegbolicy included in addition to the Prior Acts
Exclusiona Prior Notice Exclusiarnwhich excluded coverage asaioylosses
reportecto any insurersinder arlierinsurance policiesWith those two
exclusions, theneyearpolicy cost the Parent Bank $700,000. Artd)&.
Specialty’s requesthe Parent Bangurchasedn extension of the discovery
period on there-existingTraveler’s policy, increasinthe amount of time thad to
report claims to Traveler’'sThefirst day of coverage under the U.S. Specialty
policy was November 10, 2008.

C. The Transfer of Two Tax Refunds to the Subsidiary Bank

While the Parent Banknd theSubsidiaryBank were strugling to come to
terms with the 2008 financial crisis, the Parent Baokfisersapproved two
transfers of money to tHeubsidiaryBank that are the subject of this lawsuit. In
January 200%he Parent Bankeceived a tax refund check from the U.S. Treasu
for approximately$20 million. It transferredll of thatrefund to theSubsidiary
Bank In March 200%n officer of theParent Banklirected that a seconax
refund checkrom the Treasurjor approximately $26 million that was supposed

to be issued tthe Parent Banke wired directly to th&ubsidiaryBank Those
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$46 millionin transfersoccurred after November 10, 2008 (the inception date for
the U.S. Specialty policy).
D. The Bankruptcy Litigation

The Parent Barik and theSubsidiaryBank’s financial conditions did not
improve. And in May 2009 OTS closed tBabsidiary Bink and appointed the
FDIC asits receiver. One day latehe Parent Bankled for bankruptcy under
Chapter 11 of the Bankruptcy Code. And a few days after thaffieialo
committee of unsecurededitors(the Committeejvas appointech the
bankruptcy action and began investigating whether claims might exist against,
amongothersthe Parent Bari& corporate dicers— the idea being that tise
claims could be pursued for the benefit of the bankruptcy estate.

The Committee filed a derivative standing motion, seeking “an order
granting the Committestanding tanvestigate, assert and prosecute any and all
claims that fhe Parent Bankiight have] against [ifscurrent and former officers
and directors . ..” * The motion asserted that:

Based onthe Parent Barig] financial collapse, the issues raised in

the [September 2008] Securities Litigation, and information obtained

by its professionals, the Committee believes that Claims on behalf of

[the Parent Bari& bankruptcy estate] may exist against certain of [its]

current and former officers and directors . .ncluding without

limitation Claims arising from breaches of duties owed by [those
insiders] to fhe Parent Barjlor [its] constituents, misrepresentations,

% Besideghe Parent Bankhere were two other debtors in the bankruptcy action, but that
fact is not relevant to our decision.
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failures to disclose and other wrongful acts . . . .
The bankruptcy court granted tB@emmittee’sderivative standing motion.

In November 2009, the Committee sent demand lette¢lsae former
Parent Banlexecutives— Alfred Camner, Ramiro Ortiz, and Humberto Lopez
stating thait believedthe Parent Bank’s estate had claims againghtiee of
them, “including without limitation claims arising from the breach of [their]
fiduciary duties of care and loyalty . . . and [their] failure to perform [their] duties
... In good faitfi andfrom their violations of federal securities lawd.S.
Specialy was notified of thse claims and issued a letter denying covebaged
onthe Prior Acts Exclusion, becauge “Committee Demand Letters allege

numeroudVNrongful Actsoccurring prior to November 10, 2008.”

In December 2011, the Committee filed an adversary proceeding against
Camner and Lopez in the bankruptcy court. It later sought to amendrtipaint
by substituting Ortiz for Camnexs a defendant as to ooeunt Meanwhile, in
June 2012, the bankruptcy court substituted Clifford Zueideo,had been
appointedas the bankruptcy Plan Administrator, for the Committee as the plaintiff
in the bankruptcy actionAfter the district court granteduckerleaveto do sghe
filed an amended complaint against Camner, Lopez, and Ortiz

The amendedomplainthad four countsCount | sought to recover from

Lopez and Camner for breaching their fiduciary duties byf[ife] to implement
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and maintain effective risk management procedures and internal controls,” which
caused th&ubsidiaryBankto be pl&ed into receivership aride Parent Banto
declare bankruptcy. @iint Il sought to recover from Lopez and Camner for
breaching their fiduciary dutidsy providing inaccurate and incomplete
information tothe Parent Bank’board of directors “concerning the lack of internal
controls and unreasonably risky lending practices,” whiatker allegedtaused
the board to authorize expenditures and the issuance of debt and artificially
prolonged the existence of the company, causing more lossest @ soughto
recover from Camner alone for causthg Parent Bari& board to approve the
infusion of $80 million into th&ubsidiaryBankwithout “investigating whether, or
disclosing to fhe Parent Barik] board that, among other things, the capital
infusion would not forestalegulatory seizure of the [Subsidiary BatikAnd
Count IV sought to recover from Ortand Lopez based on thertentionthat
approving thewo tax refund transfert® the Subsidiary Bank 2009was a breach
of their fiduciary duties because the transfers violated Florida’s Uniform
Fraudulent Transfers AcfThe fraudulent transfer clagiCount 1V) based on the
2009tax refund transferarethe primary focus of tis lawsuit.

In November 2012Bankruptcy Plan Administratatucker sent a written
settlement demand to Lopez and Oritz concerning the fraudulent transfer claims

(Count IV). That demand was forwarded to U.S. Specialty, which again denied
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coverage.

Eventually, he fraudulent transfer claims settled for $15 million to be paid
either by U.S. Specialty day Lopez and Ortiz individually. The settlement
agreement assigned Lopeand Ortiz’s rights under the U.S. Specialty policy to
Zucker. The other claims were settiparately
E. The Lawsuit against U.S. Specialty

After Zuckersettled his fraudulent transfer claims against the banks’
corporate officers in the bankruptcy action, he filed this lawsuit in the district court
against U.S. Specialty based on its denial of coverage as to those dhathes.
complaint, he asserted claims for breach of contract, statutory bad faith, and
common law bad faith. The district court bifurcated the proceedint@sit
could decide whether denyimgverage othe fraudulent transfer claims amounted
to a breach of contract before considering whether U.S. Specialty acted in bad
faith. The parties filed crogmotions for summary judgment, disagreeing
primarily over whether the fraudulent transfer claims were covered by the U.S.
Specialty policy.

The district court concluded thtite Prior Acts Exclusiodid bar coverage
for the fraudulent transferlaims,and as a result, U.S. Specialty did not breach the
insurance contractOn that basig granted summary judgment in favor of U.S.

Specialty. Because that decision also foreclosed Zucker’s bad faith claims, the

10
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district court entered a final judgment against Zucker. Thissiappeal.
II. ANALYSIS
We reviewdenovothe district court’snterpretation of thensurancepolicy
and itsgrant of summary judgment in favor of U.S. SpeciaBge

EmbroidMe.com, Inc. v. Travelers Prop. Cas. Co. of Am., 845 F.3d 1099, 1105

(11th Cir. 2017). In so doing, “we view all of the evidence in a light most
favorable to the nonmoving party and draw all reasonable inferences in that party’s

favor.” Procaps S.A. v. Rlaeon, Inc., 845 F.3d 1072, 1079 (11th Cir. 2016)

(quotation marks omitted).
The partiesgree thaFlorida lawappliesto this case. “Under Florida law,
Insurance contracts are construed according to their plain meadiagclis

Holdings Inc.v. U.S. Fidelity& Guar. Co, 913 So2d 528, 532 (Fla. 2005).

“Ambiguities are construed against the insurer and in favor ofrageg] . .. .

[but] to allow for such a construction the provision must actually be ambigdous.”
Id. While “insurance policies may be confusing to persons not trained or
experienced in the form and language of insurance policies[,thatfact does

not make such policies or language legally ambiguous.” Fla. Ins. Guar. Ass’'n v.

Sechler478 So2d 365, 367 (Flebth DCA 1985). “[Clourts may not rewrite

* U.S.Specialtycontends that this rule of construction should not apply here because this
was an insurance agreement between sophisticated parties. Because we conthelpdhat
here was not ambiguous, we need not address that contention.

11
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contracts, add meaning that is not present, or otherwise reach results contrary to the

intentions of the parties.Taurus Holdingsinc., 913 So2d at 532 quotation

marks omitted).

Zucker contends thaée district court erred when it concluded that the
fraudulenttransferclaims in the bankruptcy complaint fell within the Prior Acts
Exclusion in the U.S. Specialty policyWe disagresvith him and agree with the
district court
A. Zucker's Claims Fall within the Prior Acts Exclusion

Zucker’s ¢aimsagainst Lopez and Ortiz alleged that approving the 2809
refund transfersvas a breach of their fiduciary duties aese tbh<se transfers were
fraudulent onesnderFlorida law® He dleged that they were fraudulentransfers
because they “were made to tiseibsidiaryBank, an insider, for antecedt debt,
.. .at a time when [te Parent Barjkvas insolvent . . .[and] the persons in
control of [theSubsidiaryBank had reasonable cause to beliet[Parent Barjk

was insolvent.”

® Zucker has an alternative theory that, even if the district courtaeerect that his
claim that transferring the entire $46 million in tax refunds arose out of pre-2008 tanduc
was coered by the Prior Acts Exclusion, the transfer of $17.9 million of the amount did not and
was not. We will not consider that alternative theory of coverage becauser distkot
adequatelyaise it in the district courtSeeReiderv. Philip Morris USA, Inc., 793 F.3d 1254,
1258 (11th Cir. 2015) (“[l]ssues raised for the first time on appeal are gerferfiyed because
the district court did not have the opportunity to consider them.”) (quotation marks omitted)
Juris v. Inamed Corp., 685 F.3d 1294, 1325 (11th Cir. 2012 &'[party hopes to preserve a
claim, argument, theory, or defense on appeal, she must first clearly présehéeidistrict
court, that is, in such a way as to afford the district court an opportunity to res@guwizule on
it.”) (quotation marks omitted).

12
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As the district court explained: “This allegation parrots the language of
Florida’s Uniform Fraudulent Transfer Act . . . SeeFla. Stat. 26.106(2) To
sustain a fraudulent transfer claimder that statutory provision, a creditor must
demonstrate that, among other things, the debtor was insolvent at the time of the
trander. Id.

The U.S. Specialty policy’s Prior Acts Exclusion reads:

In consideration of the premium charged, it is agreed that the Insurer

will not be liable to make any payment lodssin connection with a

Claim arising out of, based upon or attributableatty Wrongful Act

committed or allegedly committed, in whole or in part, prior to
[November 10, 2008].

And the policy defines a “wrongful act” asy.

(1)actual or alleged act, error, misstatement, misleading statement,
omission or breach of duty:

(a)by an Insured Person in his or her capacity as such,
including in an Outside Capacity, or

(b)with respect only to Securities Claims, by the Company; or

(2)matter claimed against an Insured Person solely by reason of his or
herservice in such capacity or in an Outsipacity.

Zucker argues that because the refund transferthat form the basis of the
fraudulent transfer claims occurred in 2Q0%1 insolvency itself is not a wrongful

act, those claims should not fall within the Prior Acts Exclusion of the p8licy

® Zucker also makes much of the fact that the U.S. Specialty underwriter chhedgie t
of the Prior Acts Exclusion on the quotes she setitdd?arent Bankom “Prior Acts Exclusion
(Broad Fom)” to “Prior Acts Exclusion (Policy Inception),” although the exclusion in thalf
policy still contained the “broad form” languagg8ucker does not explain his briefs to us how

13
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U.S. Specialty responds that ttlaimsdo fall within the exclusion becausdnat
madethe transfers wrongfuwasthe Parent Bari& insolvency whichresulted
from its officers’ preNovember 2008 misdeedsot their postNovember 2008
conduct

“Whenwe address issues of g&w, like the ones in this case, we are

bound by the decisions of the state supreme court.” World Harvest Cimach

Guideone Mut. Ins. Co., 586 F.3d 950, 957 (11th Cir. 2008 Supreme Court

of Florida has concluded that the phrase “arising out of” is not ambiguous and has

a broad meaning, even when used jpolicyexclusion. Taurus Holdings, Ing¢.

913 So2d at 539. It “means ‘originating from,’ *having its origin in,” ‘growing
out of,” ‘flowing from,’ ‘incident to’ or ‘having a connection with.”1d. While
thatstandard “requires more than a mere coincidence between the conduct . . . and
the injury[,] . . . . it does not require proximate caus[atiomd.”at 53940.

Decisions of the Florida Supreme Court, the Florida Courts of Appeal, and
this Court show that the “arising out aftandard is not difficult to meet. For

instancejn Hernandez v. Protective Casualty Insurance &R So. 2d 124,

124243 (Fla. 1985), the court concluded that a driver’s injuries did “aris[e] out of

the ownership, maintenance or use of a motor vehwdetre he was injured by the

that changen the titlecould modifyor clarify the meaning of thexclusion or mislead an
insured. We are not persuaded that it could or did.

14
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police as they arrested him for a traffic violation. The Florida Supreme Court
explained:
It was the manner of petitioner’'s use of his vehicle wipatmpted
the actions causing his injury. While the force exercised by the police
may have been the direct cause of injury, under the circumstances of
this case it was not such an intervening event so as to break the link
between petitioner’s use of thehicle and his resultant injury.
Id. at 1243’

Likewise, inAcosta, Inc. v. NatiodaUnion Fire InsiranceCo., 39 So.3d

565, 57677 (Fla. 1st DCA 200), the FloridaFirst District Court of Appeal

concluded that a lawsuit “arose out of” an earlier lawsuit and thus fell within a

prior litigation exclusiorf. The court explained that the later lawsuit “ha[d] a
connection with” the earliesnebecause “all of the counts asserted agathst
defendantn boththe earlier and later lawsuitsenter[ed] on its efforts to obtain
contracs with [the plaintiffs’] clients.” 1d. Although the two lawsuits focused on
different conduct, they shared a connection because the defendant’s conduct giving
rise to eah lawsuit wagart of the same “overall schemdd. And we have

appliedthe Florida Supreme Court’s definition of “arising out of” fr@iaurus

" ThoughHernandepredates the Florida Supreme Court’s effoffaurus Holdinggo
define “arising out of, its decision in that case cited Hernandeas well as several othelder
cases discussing the meaning of “arising out of” — approvinbéurus Holdings, In¢913 So.
2d at 533-34.

8 «“Federal courts sitting in diversity are bound to adhere to decisions of [F&rida
intermediate appellate courts, absent some penrgelindication that the staseéhighest court
would decide the issue otherwise.” Wibixie Stores, Inc. v. Dolgencorp, LL.G46 F.3d 1008,
1025 (11th Cir. 2014) (quotation marks omitted) (alteration in original).

15
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Holdingsin a similar fashion James River Ins. Co. v. Ground Down Eng’'q, |nc.

540 F.3d 12701276-77 (11th Cir. 2008) (holding that a claim “arose out of”
pollution, and therefore was covered by a pollution exclusion, where a negligent
environmental site assessment that failed to detect the presence of pollution on the
property led to lost profits, lost property value, and the need for environmental
remediation)’

In light of the Florida courts’ broad interpretation of thasing out of”
standargdwe conclude thahe Parent Bank’s insolvenégroseout of” wrongful
acts that occurrebleforeNovember 10, 2008After all, Zucker’'s complaint in the
bankruptcy casalleged thathe Parent Bari& corporate officersommitted
wrongful acts, some of which occurred befbi@/ember2008,thatharmed the
companyfinancially. So Zucker has admittéldat the wrongful conduct of the
corporate officergontributed to the insolvency that made the 2009 tax refund
transferdraudulent under Florida lawAnd while Zuckeris right to say that
insolvency itself is not an inherently wrongful act, what matters here is that an
essential element of his clatn the Parent Bank’s insolveney has a

connection to some prior wrongful acts of the Parent Bank’s officers and directo

® Our prior panel precedent rule requires us to follow a prior panel’s binding
interpretation of state law unless and until the state supreme court or a statedraty
appellate court issues a decision suggesting that our interpretatioredégtatas incorrect.
EmbroidMe.com, In¢.845 F.3d at 11Q9Roboserve, Ltd. v. Tom’s Foods, In640 F.2d 1441,
1450-51 (11th Cir. 1991). That has not happened in this instance.

16
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that occurred before the policy’s effective daf&ven that, Zucker’'s fraudulent
transfer claims do share “a connection with” wrongful acts covered by the Prior

Acts Exclusion. Taurus Holdings, In®13 So. 2d at 539.

Zucker attempts tget aroundhat connection bgmphasizinghat he didn’t
incorporate the paragraphs describing the officers’ miscomabocCount IV (the
fraudulent transfer count) of his complaiftrue, butirrelevant. The Parent
BankKs insolvency is an element of his claim ahdtinsolvency has a connection
to misdeeds and misdealingtbe Parent Bank’sfficersbeforeNovember 2008.

Zuckeralsopoints outhathewould not havédnadto prove that the officers
engaged imisconducin orderto prevail o his fraudulentransfer claim. That
does nathowevermean there was rmausal connection between the officers’
deeds and the demise of the Parent B&J&] overage— and the accompanying
duty to indemnify— is not determined by reference to the claimant’'s complaint,
but rather by reference to the actual facts and circumstances of the ilidy.”

Continent Cas. Co. v. Royal Crane, LLC, 169 So. 3d 174, 181 (Fla. 4th DCA 2015)

(quotation marks omitted)Zucker cannot plead himself around reality.
Thisis nota case ware the causal connection between the prior wrongful

actsand the loss asmerely coincidental See, e.g.Race v. Nationwide Mut. Fire

Ins. Co., 542 So. 2d 34351 (Fla.1989) (holding that a motorist’s injuries did not

arise out of the use of an automobile where he was attacked primarily because a

17
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fellow motorist, with whom he had collided, thought he was pulling a gun and the

accident created, at most, “an atmosphetwosfility”); Martinez v. Citizens Prop.

Ins. Corp., 982 So. 2d 539 (Fla. 3dDCA 2008) (holding that an injury did not
arise out of the “maintenance, use, loading or unloading of motor vehicles” where
theinsured was hurt wheadriveway collapseavhile he waschanging the oil on
his car because “it wamire chance that the object upon the driveway at the time of

its collapse hppened to be a ¢ar Almayor v. State Farm Fire & Cas. Co., 613

So. 2d 526, 52{Fla. 3d DCA 1993) (holding that an injury chadt arise out othe
“‘ownership, maintenance or use of [a] motor vehicle” where plaintiff was injured
in an explosion caused when a cigarette ignited gasoline fumes from gas that had
been siphoned from a car, because the car “was merely the coinciddriegally
remote source of a component, the gasoline, which was itself harmless until acted
upon by the insured’s negligence”).

It is no coincidence that insolvency and misconduct convergéuedParent
Bank Instead, the misconduaiasa significant catributingcause othe Parent
BankKs vulnerability to the 2008 financial crisis. For that reason, it is plain that
Zucker’s fraudulent conveyance claims “arose from” wrongful actytiealate

November 10, 2008 artereforefell within the scope of th€rior Acts

18
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Exclusion®®

B. The Policy’s Terms areUnambiguousand Its Coverage is Not lllusory
Zucker’s final effort to get around the Prior Acts Exclusion is his argument

thatif we adopt U.S. Specialty’s construction of the Prior Acts Exclusion, the

policy’s coverage is illusory. We don't think so

Zucker relies primarily on Purrelli v. State Farm Fire & Casualty Co., 698

So. 2d 618, 620 (Fla. 2d DCA 1997), whinkidthat when an exclusion or
limitation to an insurance policy “swallow[s] up the insuring provision” it
“creat[es] the grossest form of ambiguityX's we mentionecearlier, when
insurance policies are ambiguous, Florida courts construe them in favor of

coverage. Taurus Holdings, In¢913 So2d at 532.So whema policyexclusion

does swallowp an insuring provision, the Florida Courts conclude that the policy
Is ambiguousPurrelli, 698 So2d at 620and resolve that ambiguity by ignoring

the exclusionsxeeTire Kingdom, Inc. v. First S. Ins. Co., 573 So. 2d 885, 887 (Fla.

3d DCA 1990) To quoteTire Kingdom “[a]n insurance policy cannot grajai]

19 At one point in his brief, Zucker suggests that “arising out of” does not mean in this
policy what the Florida Supreme Court has said it means in other polidegsoints to other
exclusions in the policy that use the “arising outlafiguage and emphasizést they also
include relatednederminology. But Zucker makes this argument only in passing, provides no
authority for it, and does nadequately explain why the use of relatednessinologyin other
exclusiongmattersin this case.As a result, he has not properly presented this argument and we
do not consider it._Sapuppo v. Allsatate Floridian Ins. Co., 739 F.3d 678, 681 (11th Cir. 2014)
(“We have long held that an appellant abandons a claim when he either makes amndy pass
references to it or raises it in a perfunctory manner without supporting arguandnts
authority?).

19
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right[ ] in one paragraph and then retract the very same right in another paragraph
called an ‘exclusiori. Id.

Zucker argues th&urelliis on all fours with this case, biis not. The

insurance policy ifPurrellihad a provision explicitly providing coverage for
invasion of privacy (an intentional tort), baisohad an exclusion precluding
coveragdor “intended” injuries. 698 S@d at 61920. Inthat waythe policy’s
exclusion expressly contradicted its coverage provisions, leaving the insured to
wonder which provision correctly explained the scope of his covetdge,by
contrastthe U.S. Pecialty policy’s Prior Acts Exclusiotioes notgrant[a]

right[ ] in one paragraph and then retract the very same right” in a lateGere

Tire Kingdom, Inc., 573 S@&d at 887. Instead, it simpéxcludes coverage for a

subsebf claims that would ordinarily fall within the policy’s insuring provisions

For the same reasohire Kingdomdoesn't support Zucker’s position. In that

case, the policy “attempt[ed] to provide coverage for certain advertising activities
and then exclde those same activitiesltd. TheU.S. Specialty policy doesn’'t do
that.

This alsois nota case that falls within the common law “illusory coverage”
doctrine that other jurisdictions have recognizedthative haveindicated igpart

of Floridds insurance law Seelnterline Brands, Inc. v. Chartis Specialty Ins. ,Co.

749 F.3d 962, 96&7 (11th Cir. 2014) (applying Florida lawkn order for an
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exclusion to rendea policy’scoverage illusoryt must eliminate all— or at least
virtually all — coveragen a policy Seeid. (“According to Interline, the

Exclusion’s broad scope reduces the coverage Chartis sold to Interline to a ‘facade’
.. .. Interline overstates the extent to which the Exclusion limits coverage. Even

with the broad Exclusion, the policy still contains extensive covera@gidtation

marks omitted)cf. Great Am. E& S Ins. Co. v. End Zone Pub & Grill of

Narragansett, Inc45 A.3d 571, 576 (R.l. 2012) (“We will deem an exclusion to an

insurance policy illusory only when it would preclude coverage in almost any

circumstance.”Jquotation marks omittegdMcGregor v. Allamerica Ins. Co., 868

N.E.2d 1225, 1228 (Mass. 2007) (“As long as an insurance policy provides
coverage for sme acts, it is not illusory simply because it contains a broad

exclusion.”);Point of Rocks Ranch, LLC v. Sun Valley Title Ins. Co., 146 P.3d

677,680 (Idaho 2006) (“An insurance policy’s coverage is illusory if it appears
that if any actual coverage does exist it is extremely minimal and affords no
realistic protection to any group or class of injured per8p(tgiotation marks
omitted).

U.S. Specialty overatesthecase when it says that the policy “still provides
coverage for a wide variety @flaims” We need not agree with that statement. It
Is enough that the policy provideoverage foclaims thatarose exclusivelfrom

conduct thahappened after thdfective date of the policyThe Prior Acts
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Exclusion excludga lot of coveragdyut not allcoverage And regardless afhat
the resulimight have been had this exclusion been included mdhesiomolicy
Issued to a laypersoit was not. Thé&arent Banlentered intdhisinsurance
contractwith its eyes wide opeandwith its wallet onits mind. U.S. Specialty
offeredthe Parent Banla policy without a Prior Acts ExclusianAfter weighing
thatoffer the bank decided to reject it, having calculated thdnass intersts
would be served by using theoneyit would save byacceptinghe exlusionto
buy anincreased total coverage limiln hindsight, that decisiodid not work out
well, but it was the decision of a sophisticated, fully informed party.

Zucker believes the Parent Badiikl not geta good deahndwishes that it
hadpaid a higher premium forg@olicy withouta Prior Acts Exclusion. Bufter
the factwishesare not enough to change before the fact choices. Prior acts
exclusions serve valid purposes when agreed to by consenting p&ttigsgerline
Brands, Inc.749 F.3d a®67 (“[E]xclusions are not necessarily harmful.
Exclusions . . . allow creation of a policy that provides the insured the coverage it
needs at a price it can afford. Without such exclusions, coverage would
undoubtedly be more expensive.fhe Parent Bankhose to rely oits old
policies to cover claims against its officers connected to wrongful acts that
occurred before November 2008. It chose to buy the policy that it bolight.

cannot bange that choice now, nor canfasmer corporate officers, nor can
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Zuckert

AFFIRMED.

1 U.S. Specialtyalso contendalternatively that the fraudulent conveyance cladmes
barred by thgolicy’s Prior Notice Exclusion. The district court rejected that contention.
Because we conclude that the fraudulent conveyance claims do fall within thAd®sio
Exclusion and thathe exclusion does not render the policy’s coverage illusory, we need not
address whether we would reach the same result based on the Prior Notice Exclusio
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