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IN THEUNITED STATESCOURTOFAPPEALS

FORTHE ELEVENTH CIRCUIT

No. 1511780

D.C.DocketNo. 1:13-cr-00268WS-C-1

UNITED STATES OF AMERICA

Plaintiff-Appellee

Versus

TRAVIS EDWARD GROSS,

DefendartAppellant

Appeal from the United States District Court
for the Southern District oAlabama

(October 12, 2016)

Before WILSON and MARTIN, Circuit Judges, and RODGERSstrict Judge.
PER CURIAM:

" HonorableMargaret C. Rodgers, Chief United States District Judge, Northern Distric
of Florida, sitting by designation
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Travis Grossvas charged, tried, and convicted ohspiracy to smuggle
drug known as XLR1into the United Statesnd to introducé¢hat drug into
interstate commercas misbrandedn violation of18 U.S.C. 8871,542 545 and
21 U.S.C. 88 331, 333(a)(ABrount One)as well as three counts wioney
laundering, in vitation of 18 U.S.C. §957(Counts Four, Five, and Spand
conspiracy to commit money launderjmg violation of 18 U.S.C. §95%(h)
(Count Sevenj Grosswassentenced to 156 months’ imprisonmeHe now
appeals his convictions and sentenaving carefully reviewed the mattand
with the benefit of oral argumemnwe affirm.

l.

ZenBio, LLC (“ZenBio”) produced and sold smokable “designer” drugs
commonly known as “spiceyhich weremanufactured witlthe ynthetic drug
XLR11. Travis Gross was responsible for ordering ZenBsoigply of XLR11.
The indictmenthargedGross and othewith a congiracy to smuggle and
misbrand XLR11 fromNovember 20, 2012, through June 25, 20ABhough
XLR11 was not federdly controlled substance untlay 16, 2013therecord

establishes #it at all relevant timesXLR11 was a “drug” subject to FDA labeling

! Additionaly, Gross was charged in Counts Two and Three egiftspiracy to import
and to distribute “controlled substance analogues,” 21 U.S.C. 88 802(32)(Ap@8ibut these
charges were dismissed before trial.
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and branding lawsthatit became a controlled substance in Florida in December
2012,and that law enforcementasseizing XLR11 duringhe entire period
ZenBiofollowed the ordinary “industry” model used by designer drug
businessesvhich was described at trial fypecialAgent Scott Albrechof the
Drug Enforcement Administration (“DEA”)Agent Albrecht explainethat
“synthetic cannabinoidsare “designer digs” developedrom a nonorganic source
and intendedo produceeffectssimilar toTHC, the active ingredient in marijuafa
By 2008, synthetic cannabinoiiadbecome part of alesigner drugnarketin the
United States for smokable produrtgendedio circumvent existinglrug laws.
According to Agent Albrechacycle developed in whichenw drugs emerged
guickly whenever an existing synthetic cannabinoid was added to the list of
controlled substances undsat orfederal law making it difficult forthe laws to
keep up The newest drugs on the market could be sold for a huge profit. Thus,

there was industryincentiveto developand markethe next‘legal” smokable

2 Under the Federal Food Drug and Cosmetig Atdirug” means an “articlg (other
than food) intended to affect the structure or any function of the body of man or othds&nima
21 U.S.C. § 321(g)(1)(C). The Federal Food Drug and Cosmetic Act prohibits deliering
introducing any misbranded drug into interstate commerce. 21 U.S31(8).

% The parties stipulated that the imported packages and products Beifted case
contained XLR11.

* Agent Albrecht explained thatynthetic designerdrugs are designed to imitate the
effects ofothersubstances and said that LSD and MDMA, also known as ecstasy, are among the
list of well-known and nowHegal synthetic drugs.
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productbefore the drug was listeds a ontrolled substancen the months
preceang the July 9, 2012ffective date othe Synthetic Drug Abuse Prevention
Act, which banned several synthetic drugs, the indwshy already beginning to
produce XLR11 and its close “chemical sister,” UR 144, to replace a drug called
AM2201in an anticition of the new law XLR11 was temporarily listed as a
Schedule | federally controlled substance on May 16, 28iBwas permanently
scheduled o May11,2016°

Agent Albrechtexplained that the industry’s shiét KLR11 as the newest
syntheticdesigner druglid not escape the attention ail enforcementSome
states had already begun to ban the substance; in Flandastance, XLR11
became a listed controlled substailc®ecember 2012Albrechttestified tha9
percent of the timeXLR11 and all other synthetic cannabinoids wengorted

from China, and often ordered onlinde stategdhoweverthat as legislation

® Agert Albrecht explained that after the first synthetic cannabinoid, JWH 018, was
temporarily scheduledvhich occurred in March 2011, the industry began producing AM2201.
Both of these drugs becampermanentlyscheduled controlled substances with the enactment of
the Synthetic Drug Abuse Prevention Act on July 9, 2012.

® On May 16, 2013, the DEA published a notice stating that XLR11 was being
temporarily paced on Schedule lasillegal substance as of that dag=eSchedules of
Controlled Substances: Temporary Placement of Three Synthetic Cannabinoidsdul&¢, 78
Fed. Reg. 28735-01, 2013 WL 2060961 (May 16, 2013) (also providing 30 days for
manufacturers who register with the DEA to comply with federal reguigti The temporary
placement was effective for three years, h&11 was recentlypermanently added as a
Schedule I controlled substance on May 11, 2&eSchedules of Controlled Substances:
Placement oUR-144, XLR11, and AKB48 into Schedule I, 81 Fed. Reg. 29142-01, 2016 WL
2643646 (May 11, 2016) (Final Rule permanently placing XLR11 in Schedudeel gls®1
C.F.R. 1308.11(d)(49) (2016).
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designed to preclude the use of synthetic dnig®ased, online ordering ceased
and the majority of the orders were pldd®/telephone and emarsteadwith
payment sent by wire transfer.

In an effort to avoid detection and possible seizure at ports of entry
importersdivided XLR11into smaler packagesvhich wereshipped to busy ports
of entry with hopes athe substanckaving a better chance of passing through
customs Agent Albredit also testifiedhat XLR11 shipmentsvere often
mislabeled as detergent or research chemi&pecial Agent Christopher
Marshall,with theUnited States Customs and Bor@eotection agengyestified
that customs officersften inspectednd seizeghackages ofthemicals odrugs
from Chinalabeled with suspicious hames such as pearl powder, clean powder,
sodium dioxide, bora nitro, or other very generic chemical descrgpkaowing
thatillicit drugswereregularly being imported from China, usuahith a false
declaration or bill of ladingMarshallhad seen #se names repeatedly on
packages from Chinandsaid that when inspecteithe packagesverefound to
containXL R11linstead of thehemical or produdisted Neither Albrecht nor
Marshall had seen any packageth XLR11 listedon the bill of ladingdespite

federal law requiring aaccurate description afpackage’sontents’.

" Federal law prohibits smuggling goods into the United States by means & arfals
fraudulent invoice or document with the intent to defraud the United States and ctmtsavy
Seel8 U.S.C. 88 542, 545.

5
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Agent Albrecht was also familiar withe industrywide manner of
processing{LR11 intoa smokable retail product. He testified tefér importing
the XLR11], the designer drug manufacturersuld dilute the XLR11 in acetone
and mix itwith an organic carrier, most eftherbs or plant leaveso make a final
smokablegoroduct, whichwas thenfalsdy markeedas herbal incenspotpourrj or
“spice” The final productvould routinelybelabeled “not for human
consumption” in an effort to circumvefgderal Food and Drugdministration
(“FDA”) regulationsand evade law enforcemeritay witnesses testified that they
hadpurchased the products to smoke and attestébiiopersonal experiences
with XLR11's harmful effects.

Consistent with thisndustrymodel,the evidence at trial showat
ZenBio obtained XLR11 from Chirlay importing itwith false labels to avoid
detection and seizued the porof entry, and thermanufactureégmokable
productsoy mixing the XLR11with acetone anfiotanicals (organic mateat

consisting of ground or shredded leaves of certain exotic plants, which are lawful

8 Although not a chemistAgent Albrecht testied on cross examinatiorthat he
understoodXLR11 was in fact not substantially similar to marijuana chemidaliythatit was
similar to other drugs. He was not asked to name what other drugs it was simihé¢o lay
witnesses discussed th#eds of XLR11 and stated that taused severe paranpo@among other
adverse effects

6
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to possess, import, and $€ll The designer drugs were then kaged for resale in
Ziploc plastic baggiedisguisedasherbal incenser potpourri and shippetb
convenience stores and smokeshops throughout the United Biatetil sale™
ZenBio’s productabels include&enBio’s name and logo, the brand name of the
product, and a cautiofnot for human consumption.The labelindistedthe
botanical materiahndalsosometimedisted chemicals that weneotin the packet,
but noneof thelabelslisted XLR11 orindicated that the packet contaireed
smokable productWitnesses at trial testified that despite the lahelproduct
wasunderstood to be smakleand in fact vaspurchased for smoking, not as
incense opotpourri

Prior to November 201ZenBiowasknown asZencense Incense Works
(“Zenceng”). Zercensewasbased irPensacola, Florigandowned by Burton
Ritchie Zercen® manufacturd anddistributedsmokable synthetic caahinoid
productsusing XLR11 under thebrand name#évalanche, Bizarro, Neutronium,

Orgazmo, Posh, Shock Wave, and Sonic Z€hysstal Henry was in charge of

® ZenBio also followed the standard industry-wide manufacturing process of naaking
solution of XLR11 (a sandy, crystalline powder) and acetone. The solution was intraglaced t
botanical “carrier” by spraying the botanical with the solution and mixing tbgether. The
treated botanicals were then spread out on drying tables for 12 to 24 hours belaargflaas
added.

19 ZenBio products were found in smokeshois Missouri, Tennessee, lllinois,
Minnesota, and MarylandSpecial Agent Craig Underwood calculated that if an ordinary bag of
potpourri were offered for sale at the prices being charged for ZenBio productsyld gost
around $700.
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accountingor Zensence; Robert Biggerstafas responsible for sales and
production management; and Jason Way was described as the ultimate decision
maker for the business. Ben Galeckiially coordinated Zensence’s supply of
XLR11, which heordeedthrough a middlemareitherJason FoX or Adam
Libby.** Gross supplied Zencense with botanicals through his company, Sanctuary
Traders

In August 2012Anthony Notoli, a smokshop entrepreneur from California
who was interested in purchasidgncensgmet with Ritchie, Hary, and Grossn
Pensacola Ritchie introducedsrossto Nottoli as Zencense’$otanical supplier.
By mid-November 2012 Nottoli had purchased Zencense and changed the
company name to ZenBio, LLCobut e retained Zencense's key employees
ZenBiocontinued to manufacture the same productdm&encensbut moved the
raw-materials storage and bulk manufacturing operations twarehouse in
Millorae, California where Tim Ortiz becamehead of production. ZenBio’s

administrative functions remainesh Pensacola until December 2012, when

1 Fox was a smokésp owner in Arizona who was trying to start an XLR11 importing
business when he began filling Galecki’'s XLR11 orders from Chio’s first contact with the
Zencense/ZenBio operation was meeting Galecki at a trade show in August 2012.

12| ibby was a chenistand chemical supplier from Virginia. Hi®mpany, Al Biotech,
provided ZenBiopurity reportsregarding its productThere were two types of reports: eon
listing the chemical®r substancethat theproductsample did not contain, which was produced
to smokeshop owners, and another listiigat the sample did contaimcludingXLR11, which
was provided to ZenBio but not its customers.
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XLR11 was named as a scheduled controlled substance under Florida law (codified
at Fla. Stat. 893.03(1)(c)(152))at which pointZenBio immediatelyleft Florida
and moved itadministrative office to Robertsdaleladhama.

When theadministrative operationaoved to Alabama in December 2012,
Gross took over responsibility for obtainiagd maintaining an adequate supply of
XLR11 for ZenBiq and the record shows that he also purchased plastic Ziploc
baggies from a company in China that were used to package ZenBio’s products.
Nottoli testified at trial thahe was told that the chemicalsr&e&oming directly
from China. According toNottoli, Gross wagaid two percent of ZenBio’s profits,
in addition to beingeimbusedfor the botanicalbe supplied through Sanctuary
Traders' Henrytestifiedconsistent with Nottolihat Gross was paid two percent
for hiswork of “finding the materials anthanagemerit (Doc. 125, at 11.920).
Similarly, Biggerstaff head of salesestified thatlthoughGrossnever visited the
Alabama office, heontinued to ordethenecessary supply &LR11 after the
office moved to AlabamaHedescribed Gross dsead of procuremehtind knew
him as the man who “we were buying the botanicals from to actually make the
product, and that heas in charge [of] getting and securing thewacingredient

for usas well.”(Doc. 124, at88-89). Biggerstaff had seen the packages that the

13 Nottoli characterized this twpercent stake as an “ownership interest.”

9
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chemicals arrived in and knew the writing to be Chinese ortafjao he assued
they were coming from China.

Fox, a middleman suppliealsotestified that Gross wassponsible for
ordering all of ZenBio’s chemicals. Heid&ross told hinthathe had taken over
the job from GaleckiAlthough Gross and Faxever met in persothey alked,
emailed, andextedfrequently. Fox said he and Gross ussgl/eral “throwaway”
telephones to avoid law enforcement monitoring, fléox said Gross would use the
name “Arturo” in emailsusing his 2mBio email addresszenhotravis@gmail
Fox testified thaGrosswould instruct him as tohte quantity of XLRheeded and
would providethe addresssfor shipping the goodsvhich consisted ofeveral
post office bors, UPS or Copy/Com store accountdlew York usuallylisted
under the name Adam Libby, who was another supplier for Gross, but never in
Gross’s namé* Fox testifiedthat Gross asked how fast he could get the product
and, based on the quantidyoss wa®srdering(50-100 kilograms of XLR11
weekly), Fox advisedhim to arrange foseveraldifferent mail or UP$®o0xesto
receive the shipment$-ox explainedat trialthatit wasnecessary to break the
largeordersinto smaller 2kilogram packages to avoaistoms scrutiny and

minimize the impact of any seizure on ZeoBichemicalsupply, even thouglthis

4 Fox explained that New York was preferred as a port of entry over Los Angeles
because New York had a higher volume of import traffic, which made it more tiagyhe
XLR11 shipments would be overlooked by customs enforcement.

10
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resulted in higher shipping costSox said Gross was aware of this and said he
would email or texGrossthe tracking numbers corresponding to each shipped
package.Fox also explained thaalthoughhe and Gross didotdirectly discuss
the reason forhis strategy it was understoothat this was the way it needed to
work in this industry to ensure an uninterruptegd®y of XLR11 and avoid
customs seizuresvhich would result if the boxegereidentifiedasXLR11. Fox
said that_ibby handled the product after it arrived in New Yok that he (Fox)
was responsibléor replagng any product that was seized before delivéfgx's
payment would be wiretb hiscompany, “Hostile Investinyand Fox in turn,
would forward paymento Chinabeforethe XLR11 wouldship.™

Henry testified that Gross would instruct her to wire payment for
“chemicals”to Hostile Investingandother suppliersincluding Elite Distributing
and James HerteHenry testifiedhat multipleemailsshe receiveffom Gross
Instructing her to wire payments to these suppimsein fact payments$or
“chemicals.” Also in evidence were bank records showing subsequent wires from
Hostile Investment and Hertel directly to Chida.a December 2012mail from
Gross to Henry, he asked hercheck on a wirandexpressedoncern because the

moneyhad not yet been received in China, although it was unclear from the email

15 Fox had his own middleman or “partner” avtinteracted diraty with the Chinese
suppliers.

11
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whether he was referencing a chemical payment or payment for plastic baggies
Henry also confirmed th&ross used several different untraceable cell phones
when ordering chemicals for ZenBio and contacting her

Foxtestifiedto oncereceiving anemailinquiry from Grossabouta package
from China (vhich he assumedasfrom a diferent supplier) that wadetainedby
customsatthe port inNew York According toFox, customsvas asking Gross
about the producaind Gross did not know whatt@ll them thathe chemical
would be used for. Fox sai@ bnderstoodhatGrossneeded to know what to say
“to get it through custom&and Fox respondeddelicately” giving Gross some
general informatiomboutfragrancesised in detergents and sodpsthe quickly
found on the internet artlat Gross could offeas anexplanation Fox saidthat,
to avoid detectiorhe never mentioned XLRdirectlyin an email or texto
Gross and hedid not know whaexactlywaswritten on the import labels
however, he acknowledged that the lalekrtainly didn’t say [XLR11].”
According to Bx, it was not necessary to instruct anyone to mis/xh&11 on

import package®ecause][i] n the industry, you just knew that it was coming in

% Henry testified that Gross sometimes gave her invoices and receiptgyiorents
related to botanicals supplied by Sanctuary Traderd@nplastic baggie purchases, which he
ordered from China. However, she said there were never invoices for theahpuichases.
The record reflects that Gross sent emails to Alice Yip at CaiyuntianicPRestkage, Co. in
China, regarding orders of plastic baggies, but the record additionally reflexttsYip’s
company also sold chemicals, and there was evidence linking chemical shifroentgip’s
company to Elite Distributing, which was one of Gross’s suppliers.

12
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under a different [namejyou didn’'t need to tell anybody. The only way it was
getting into the country is by coming in under whatevéney want to put on it. It
could be shoe shine.”

Gross usedtherXLR11 suppliersas well, incl@ing AdamLibby and
Kevin Clancy Libby’'s name was on some of the post ofacelUPS boxes in
New York that Gross directed Fox to seXidR11 shipments to. Clanagceived
shipments in New York under the name James Hertedlsodeceived wire
payments from Gross througlbankaccount in Hertel's namavhich Gross
directed Henry to wire paymertisfor chemicals’ Henry testified, and emails
confirmed,that Gross also usedchemicalsupplier in Nevada called Elite
Distributing, whichthe evidence showed alsoported chemicals from China
Although Grossused thirdparty supplierandnomineedor the chemical
shipments from Chindae himself purchasediploc baggiedrom Chinaand had

themshipped directly to the California facility in his own name.

" Hertel testified that Clancy gav¥m money to open the account. Hertel knew money
was being wired to the account but did not know Henry or ZenBio. He said Clancy would give
him thenumbers he used to transfer the money elsewhere but he did not know where it was
going. Hertel said the amey was Clancy’s, and that in return, Clancy paid him for the use of his
name. Records showed that money was transferred from the account to China. Spatial Ag
Christopher Marshall, Department of Homeland Security, reviewed lists of psahipped in
Hertel’'s name from China to New York (but not seized). The lists included nanemsfthat
Marshall recognized as showing up repeatedly on shipments of powder contraband, such as
“pearl powder” and “silicone dioxide.” Agent Marshall said items Imgpsimilar suspicious but
innocuous names had been seized in the past from Chinese companies and found to contain
XLR11.

13
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After import, the manufacturingnd labelingpf ZenBio’s product for retail
salesoccurred athe Milbrae, California, warehouse Grossvisitedthe California
production warehouse amly one or twaccasios, based on testimony from
Nottoli andBiggerstaff Biggerstaff testified that on one occasitw] e were
both there at the same time just overseeing production to make sure that everything
was getting done like it was supposed to dd€’and Gross walked through the
production warehouse togetreerd observed workers weighing the product and
packagingt into ZenBio’s black foil bags, eacharkedwith a labelcontainingthe
name of theetail product Biggerstaff saidachbagalso contained a label that
said “not for human consumptidnyhich heexplained wasmtendedo make it
appeaias thoughhe poduct was not to be consumed orally, contrar¥enBio’s
intentin manufacturing it There was also evidence thabtemails dated
December 6, 2012, titled “ZenBio adjusted art” and containing a text stating that
the attachments includechages of‘M odified labelart,” had beenent to Gross,
Jason Way, and Crystal Herfor comment Theimageswere forwarded from the
label company, and tretachments included proposed color photograplebets,
each clearly containing the ZenBago and the statement, “not for human
consumption.” Two of the labels also included a leftchemicalghe product did

not containA third email dated January 15, 2013, sent to Gross and two others at

14
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ZenBiomerelyreferencedn attached list of resedproduct labelshat was being
ordered.

ZenBio’s primary operating account was a Bank of America checking
account opened on November 29, 268l Henrytestified that all of the company’s
sales profits were deposited into the Bank of America acc@dditionally,
Henrypaid Gross througlbanctuary Trademsut of theBank of Americaaccount
and alsavired paymentgo the chemical suppliefsom that accountas directed
by Gross However,Gross did not havsignatureauthorityon the Bank of
Americaaccount For a time, ZenBio also had an account with Gulf Coast
Community Bank in Florida on which Grogsl haveco-signing authority, but this
account was closed when ZenBio moved to Alabama in December&@lthere
was no evidence that Grosger ugd the account.

OnFebruary 11, 2013, Ortiz notifiddottoli of a ZenBio product seizure
statingthatthe company was facingrtipending doom* Biggerstaff and Henry
testified that they were also aware of the seizasevell as othersglbauseZenBio

had a policy of replacing the product the first time it waiged and thusproduct

18 ZenBio also had an account with Wells Fargo until the bank began to put holds on
ZenBio's wire transfers. In early February 2013, Henry sent an email to Zen&mobers and
employees (the list included Gross) stating that the Wells Fargo accounlosed because the
bank was not interested in doing businasyg longerwith their “industry.” Gross did not have
any signature authority on this account.

9 The email $ from “Michael Fitton,” which Nottoli said was Ortiz’s “pen nainghe
message included a forwarded note from Jim \G&ihss’s cedefendantstressing the
importance of determing which law enforcement agency had intercepted the order.

15
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seizurexostthe company moneyRProduct seizurealsothreatened the company’s
existence.

In early April 2013,Grosstold Henry he was leaving the business. He
placedHenryin charge of purchasintpe chemicalsand instructedrox to contact
her. Therecord reflectshoweverthatalthough Gross was no longer ordering the
chemicals, heontinued to advisklenrybecause she was unfamiliar with the
ordering processForinstancepn one occasiorjenry askedsrosswhether she
should followFox's advice toarrangdor a UPS postal address in Alabama to
receive the imports small packageand thersend them on to California,
repackage. He advised her to follow that predure, and she did. She also asked
him to teach her about ordering the chemicals. Ghusseverwould not do this
over thetelephone—Henry saidGrosswasvery particular about what he discussed
by telegphone or text-soaccording to Henry, Grosgyreed taneet hein the
Atlantaairport todiscusghe ordering processvhich, again, was after he
supposedly was no longer involviedthe operatior°

On April 11, 2013Adam Libbywas arrested on federal charges. When
Nottoli learned this, he armtherZenBio members decided to disband the
company.At this time, five months into its existen&enBio had grossed over

$29.5 million from its salesAdditionally, bankrecordsshowedhatZenBio had

20 At the time, Henry lived in Pensacola, Florida, and Gross lived in Chicago.
16
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transferred ove$1.4 millionto Gross through payents to hicompany, Sanctuary
Traders

Laterin April 2013 Bruce Allen, a United States Postal Inspector in
Daphne, Alabama, seized several UPS packeg@sininga large quantity of
product that had been importedm Chinaand shipped to Crystal Henryhe
product had been separated for shipping into 4kilogram shipments. Each was
tested andound tocontain XLR 11althoughXLR11 was not listed on any of the
importlabels. Also, between March and May 2013, Special Agent Marshall, then
working forthe Department of Homeland Security, purchased ZenBio products
undercover to be testedlarshalltestified that he ordered several ZenBio
products, including Bizarro, which came in black packages with a content label
that ncluded only the product naraedthe name of lant materiad. Some labels
also listed chemicals that the product dad contain but none of th@roduct
labelsreferencecKLR11. All of the producthowevercontained XLR11

In July 2013, dring thefederalinvestigation of ZenBioSpecial Agent
Jason Gordon interviewed Gross. AccordinGtrydon,Grossadmitted selling
botanicals to ZenBiandestimatedhat since November 2012, he had sold in the
range of 36,000 pounds of botanicals to Zerdia price of $15 to $17 per pound.
Gross also told Nottoli that he had a supplier for Ziploc baggies in @ivimagh

which ZenBio purchastbaggies for packaginits product. Gross admitted using

17
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an email address of zenbiotravis@gmail for communigatiith Nottoli about the
supply of botanical§" Gross told Special Agent Gordon that he visited the
Millbrae production facility once or twigéoured the production floor, and
admitted hesuspected they were making “spicé&iossalsoadmittednehad ben
an authorizedigneron one ZenBio bank accounide explained that Niboli told
him he would receive $12,000 a week for opening an account in his name as an
employee of ZenBio, which he decided not to do, budlbe saidn vague terms
thathe had bee employed to revieworders”for Nottoli, compare them with
“invoices, andsend out paymentsthey matched.He did nottell Special Agent
Gordon that herdeedchemicals for ZenBior that he was paid a percentage of
the company’s profits

The juryreturnedguilty verdicts againgBross on all counts. After tlodose
of theGovernment’s evidenc#e district court denied Gross’s Rule 29 mofion
judgment of acquittalGross also moved for judgment of acquittal arew trial
after the verdicttenewing his arguments on the sufficiency of the evidence and
challengingthe district court’sevidentiary rulingsadmittingSpecial Agent
Albrecht’s testimony about the industry, lay withess testimony aheutffects of

smoking ZenBio’s products, and avincidents wheragens hadreferened

1 According to Henry, Fox, and email exhibits, Gross also used the name Arturo Fuente
in the zenbiotravi@gmailemails although he did not use the name in person.

18
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XLR11 as “a controlled substanasalogue’®? By a written order,te district
court deniedhe renewed motion for judgment of acquittal and the mdtoa
new trial

At sentencing,he district courtalculatedGross’s offense levgdursuant to
themoney laundering guidelinélnited States Sentenci@pmmissionGuidelines
Manual (“USSG”), 8§ 251.1(a)(2)which directed a base offense level of 8 plus the
number of offense levels corresponding to the value of the laundered funds as
shown in the table und&rSSGS 2B1.1b)(1)L). Because the district court found
thatthe value of the laundered fundas $3,566,00022 levels were addefbr a
Base Offense Level of 3000 this, he district court added 1 levieécaus&sross
wasfound guilty of18 U.S.C. 81957 andan additionaB levels for his
supervisory role in the offensi®r a Total Offense Level @&4. SeeUSSG
882S1.1(b)(2)(A) (specific offense characteristi@B1.1(b) (aggravating role in
the offense as manager or supervistonsidering a @minal HistoryCategoryof
|, Gross’sguidelines rang&vas151-188 months Thedistrictcourt overrued
Gross’s objections to thguidelines calculation and, after considering the faators

18 U.S.C. 8§ 3553(a), sentendath to 156 month®f imprisonment, which was at

2 A controlled substance analogue is a category of substances substantiddly teim
those listed as federal controlled substances that are to be treated as Scledtielled
substances if intended for human consumption. 21 U.S.C. 88 802(32)(A) & 813. The analogue
counts were dismissed prior to trial.

19
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the lower end of the rangd he districtjudgesaid that he would havmposed the
samesentence regardless of tpadelines calculationgiven thecompelling
evidence of Gross’s guilt and the trial record showing the dangerous nature of
XLR11, the“staggeriny amount of money made by smuggling the drug from
China, and the lay witness testimony regardinginegerougffects ofthe drug
when consumed.
.

Gross challengee sufficiency of the evidende support his convictions
“We review thesaufficiency of the evidenct support a convictiode novo
viewing the evidence in the light most favorable to the government and drawing all
reasonable inferences and credibility choices in favor of the jury’s verdictited
States v. Taylord80 F.3d 1025, 1026 (11th C&007). In doing so, we consider
whether there is evidence from which a reasonable trier of fact could find guilt
beyond a reasonable doul@ee United States v. Gre&18 F.3d 1258, 1274 (11th
Cir. 2016) A conviction may be based alrect orcircumstantial evidence.
United States Wartin, 803 F.3d 581, 587 (11th Cir. 2018)herecredibility
calls are at issudhis court‘will not disturb the jury’s verdict ‘unless the testimony
Is incredible as a matter of law.Green 818 F.3d al274(quotingUnited States
v. Flores 572 F.3d1L254, 1263 (11th Cir. 2009) Additionally, the evidenceaeed

not “excludeevery reasonable hypothesis of innoceht® “jury is free to choose

20



Case: 15-11780 Date Filed: 10/12/2016  Page: 21 of 41

among reasonable constructions of the evidendaited States v. Peter403
F.3d 1263, 1268 (11th Cir. @6) (quotingUnited States v. MontégSardenas 746
F.2d 771, 778 (11th Cir. 1984)).
A. Smuggling and Misbranding Conspiracy

The jury convicted Gross afconspiracyto defraud the United Statem)
finding that the Government had provevo separate obgsof the conspiracy
includingsmugglingXLR11 into the United Statdsy means of a falsstatement
contrary to law and in violation of 18 U.S.§§ 545, 5422% and(2) misbrandhg
the XLR11land causingf to beintroduced into iterstate commerce, inolation of
21 U.S.C. § 331(a) 333(a)(2)* all with intent to defraudhe United StatesSee
18 U.S.C. 8 371. To prove a conspirdaylefraud the United Stataader § 371
thegovernment must provél) “an agreement among two or more persons to
acheve an unlawful objectivé;(2) knowledge ofind voluntary participation in the

agreement; and (3) a conspiraarvert acin furtherance of thtagreementSee

23 Federal law prohibits knowingly smuggling goods into the United States thatishoul
have been invoiced or that pagdsbrough astoms by a fraudulent invoice or other document or
paper, with intent to defraud the United States, and prohitsit®wingly receijing],
concedling], buyfing], selling], or in any mannefacilitat[ing] the transportation, concealment,
or sale of such merchandise after impastatknowing” it wasclandestinelymported, cotrary
to law. 18 U.S.C. 45. Section 542 provides that introducing goods or imported merchandise
into the commerce of the United States by means of a false statement is a crirairsd.off8
U.S.C. § 542.

%4 The Federal Food Drug and Cosmetic Act prohibits “[t]he introduction or delfeery
introduction into interstate commerce of any food, drug, device, tobacco product, oticosme
that is adulterated or misbranded.” 21 U.S.C. 8§ 331(a). SeB888nprovides the criminal
penalty for violating § 331 with intent to defraud or mislead. 21 U.S333§)(2).
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United States v. Hassp833 F.3d 1264, 1270 (11th C2003). Thegovernment
need only prove that the defendant knew the essential nature of the conspiracy, not
every detail. See United States v. Vernagt23 F.3d 1234, 1273 (11€ir. 2013).
And knowledge of a conspiracy is sufficient “when the circumstances surrounding
a person’s presence at the scene of conspiratorial activity are so obvious that
knowledge of its character can be fairly attributable to hild."at 1273-74
(quotingUnited States v. Molinal43 F.3d 824, 828 (11th Cir. 20Q06)/oluntary
participation isshownby evidence of “surrounding circumstansegh as acts
committed by the defendant which furthered the purpose of the conspihcy.”
(quotingUnited States v. Parrad®11 F.2d 1567, 1570 (11th Cir. 1990inally,
we have said thdfb] ecauseconspiracies are secretive by nature, the existence of
an agreement anthe defendard] participation in the conspiracy may be proven
entirely from circumstantial evidencdJhited States v. Flanderg52 F.3d 1317,
1329 (11th Cir. 2014(quotingUnited States v. Whit663 F.3dL.207, 1214 11th
Cir. 2011), cert. denied135 S.Ct. 1188 (2015).

Grossargueghegovernmenfailed to prove he had knowledge of the
conspiracy byimply shoving an industry practicer that others knewf the
unlawful objectivethe conspiracyciting United States v. Kaplad90 F.3d 110,
121 (2d Cir. 2007{finding little relevance in proving thathersin the officehad

knowledge of insurance fraudThe court agredgbatgenerally evidence of the
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knowledge of others, without more, is insufficient to demons&rdefendant’s
knowledge of the unlawful object of a conspira8es United States v. Willngr

795 F.3d 1297, ®-10(11th Cir. 201% (reversing a conspiracy conviction for
lack of proof ofknowledge) It is well settled, bwever,that a defendant’s
knowledgeof an unlawful agreemeiaind knowing participationan be proven by
circumstantial evidenceSee, e.gUnited States. Pierre,825 F.3d 1183, 1193
(11th Cir. 2016)Flanders 752 F3d at 1329.0n careful review of the record in
this case,he courffinds thatGross’s own actions provide ample circumstantial
evidence of his knowledge of the conspiracy and intent to join it. The record
reflects that Gross not only attended the initial organizational meeting for ZenBio
in November 2012but alsowas one of threer four people who played a central
role in the company from the outsahdhewas solely responsible for ordering the
XLR11. Gross spoke directly with the suppliers, always using one of multiple
untraceable cell phones to place the XLR11 orders and to direct Henry to wire
paymentdor XLR11 shipments He also used a different name in emails and was
careful to discuss XLR11 only as “units,” without ever referencing its name in
writing. Gross knew the product was being shipped in multiple contalreers
instructed suppliers to send it to mailboxes in the name of otreddhe knew the
shipments were sent to a busy port of entry and were making their way to

numerous post office and UPS boxes without seizure. EHuotsasare
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compellingly inconsistent with what would be expected of a person attempting to
honestly obtain a legal product. Also, because Fox was responsible for replacing
the chemical if seized at the port of entry and Gross did not get paid unless there
was a profit from the final produd¥pox and Gross both had a strong incentive to
avoid detection and seizure of the XLR11 at the pbentry. The jury was also
free to believe Fox’s testimony that Gross once asked him what to say about the
product’s use in order to get a shipment throaggtoms. Gross had ordered the
product, so if he believed it was legitimate and properly labeled, he would not have
needed to ask Fox for a plausible explanation regardingetsSee Vernon/23
F.3dat1273-74 (noting thatwhen the circumstances sounding a persos
presence at the scene of conspiratorial activity are so ohviolksowledge of its
character can fairly be attributed to Hifmternal quotations omitteld) The jury
could also infer knowledge from the fact that when questiondaviby
enforcement, Gross admitted he suspected ZenBio was producing spice, but he did
not disclose his role of ordering the chemicals or his profits. He also falsely stated
to an investigatoriat heused the zenbiotravis email only for the purpose of
disaussing botanicals with Nottoland he offered a false explanation as to how he
earned $12,000 per week from ZenBio

For thoxe reasons, Ges'’s reliance oaplanandWillner is unavailing In

Kaplan although the Second Circuit found that evidence of others’ knowledge had
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little relevancean proving the defendant’s knowledge, the c@lsb recognized
thatthe knowledge of others would be “highly relevant” if supplemented by
evidence that the information was communicated to the defendant or that “[the
defendant] had been exposed to the same sources from wHitlotthers derived
their knowledge.” 490 F.3dt121 The courtin Kaplanalso found itsignificant
that the insurance office where the fraud took place was not the type of office
where the illegal nature of the business was necessarily visible to everyone who
worked there.See id.Here, by contrst, the sole purpose of the business was to
import XLR11 and sell XLR11 products before the leaught up with the scheme,
andthere was ample evidence that Gressexposed to the same sources of
informationas others with knowledge because he was te@ering chemicals
for the businesand communicating with the suppliers.

In Willner, we reversed a Medicare fraud conspiracy conviction against one
defendant, Dr. Vanya Abreu, who was the Medicare compliance program director
in a clinic where other doctors were engaged in Medicare fraud. 795 AL.305t
10. Despite her position in the clinic and some evidence at trial that Dr. Abreu
should have known about the fraud based on what others were doing, we found no
evidence, direadbr circumstantial, sufficient to raise an inference that she actually
knew of the fraud or that she knowingly joined in the conspir&ae idat 1309

10. We also noted that Dr. Abreu had not benefitted in any way from the fraud.
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See id.Here,the crcumstantial evidence of Gross'’s knowledge is rasied solely
on his position in ZenBio or the knowledge of others, as Gross contends.
Moreover,Grosspersonally profited enormously from the smuggling. Thus,
contrary tothe evidence iWillner, therecordof Gross’s owractions, as outlined
fully above is sufficientfor areasonable juryo infer that he had knowledge an
agreement to engage in unlawful smuggling actiargthat heknowingly joined
that conspiracy?’

We alsoreject Gross’s argument tHa¢cause XR11 was not controlled
substancat the time of his offenséhe rule of lenity should applyAlthough we
have previously applied the rule of lenity to a conviction uigdets, seeUnited
States v. lzueta, 710 F.3dl176, 118384 (11th Cir. 2013)the ruleappliedin that
caseonly becaus¢éhe smuggling violatiomhargedvas contrary to a regulation
thatwas ambiguous regarding criminal liabilitidy contrast, Gross’s convictias

based on a crimal statue thatplainly prohbits smugging by false labeling to

% Alternatively, although the jury was not instructed on deliberate ignoraness @cld
not insulate himself from criminal liability by hang the boxes shipped to others and remaining
deliberately ignoranof the falsity of the labelsvhere he had every reason to know that the
mislabeling and smuggling were necessary for XLR11 to arrivhenUnited States. The
evidence could have supportadverdict on this ground as wellhis court has “consistently
recognized deliberate ignorance of criminal activity as the equivalent of édgal United
States v. AlvareZoria, 447 F.3d 1340, 1344 (11th Cir. 20@6)ternal quotations omitted¥ee
also Willner, 795 F.3dat 1315 (stating deliberate ignorance may establish knowledge of the
unlawful purpose of the conspiracy)nited States v. Hristow66 F.3d 949, 952 (11th Cir.
2006) (noting this court has “long recognized” that deliberate ignorance may be gbroof
knowledge).
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avoidcustomsdetection Seel8 U.S.C. $42 (“Entry of goods by means of false
statements”) Thus, herule of lenityhas no application here

There was also evidence from which the jury could infer that Gross had
knowledge of and willfully joined the conspiraeyth regard to the second
objective, i.e., tanisbranddrugs soldn interstate commerc®. Federal law
prohibits introducing any adulterated or misbranded drug into interstate commerce.
See?21 U.S.C88331(a); 331(k). e evidencat trial established th&ienBio was
mislabeling druganddeliveling theminto interstate commergaurporting to be
pot-pourri. Grosss knowledge and participation could be inferred from the fact
that hewas copied oemals containingproduct art labels that plainly show the
productwaslabeled “not for human consumption,” despite the comparigar
intent to sell smokable designer drugdso, the labelemailedto Gross dd not
list XLR11 as an ingredienand he knewhat the product contained XLR11 (he
maintained at trial that it was a legal produdt)is immaterial that Gross did not
respond to the emails. Thevere sentlirectly to his email address, he responded
to other emails at that address, and thus heswassed to the same source of
information as othenwith knowledge See, e.g., Kapla®90 F.3dat 121 (stating

exposure to theamesources of knowledgas others iighly relevanj.

6 Although “the evidence need only be sufficient for any one of the charged objects to
sustain a convictigh United States vMoran, 778 F.3d 942, 963 (11th Qircert. denied sub
nom. Huarte vUnited States136 S. Ct. 2682015) the jury found Gross guilty of both objects
of the conspiracy.
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Additionally, the inference is bolstered KBrosss visits tothe Cdifornia facility
where the manufacturing and packaging occurrechaceceipt of a cut of the
profits from the misbranded product&nd, because he was ordering the chemicals
for the product, the jury could reasonably infer his knowledge that markleéng
products as ordinary pgourri was false. In light dhis evidenceit is immaterial
to the conspiracy charge tiatossdid not have direct involvement in the
misbranding of the retail produtt
B. Money LaunderingndMoney LaunderingConspracy

The jury convicted Grossnahreecounts of substantive money laundering
based on three wire transfers from ZenBio’s Bank of America acoaufébruary
19, 2013and March4 and 192013,in violation of 18 U.S.C. 8957 andone
count of conspiracy toatnmit money launderingn violation of 18 U.S.C.
81956(h). A conviction under 8957 requires proof that the defendant knowingly
engaged in a monetary transactiofiagnminally derived propertpf a greater
value thar$610,000 that was‘derived from specified unlawful activity.” 18
U.S.C. 81957a), see alsdJnited States v. TqlBO4 F.3d 1344, 1358 (11th Cir.
2015). The statute defines a “monetary transaction” as incluaohgposit,

withdrawal or transfer of funds§1957(f)(1) Theterm“criminally derived

2’ Again, alternatively, Gross cannot remain willfully blindo the purpose of the
conspiracy where he had every reason to know @ee Willner 795 F.3d at 1313iristov, 466
F.3d at 952.
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property” means “any property constitutjrmy derived fromproceeds obtained
from a criminal offense. 8957(f)(2).The term “proceeds” is defined broadly as
including “any property derived from or obtained or retained, directigdirectly,
through some form of unlawful activity, including the gross receipssich
activity.” 18 U.S.C81956(c)(9);see als® 1957(f)(3). Because “[m]oney
laundering is an offense to be punished separately from the underlying criminal
offense,”it cannot occur until after “the predicate crime becomes a ‘completed
offense.” United States Wolan 223 F.3dL311,1315(11th Cir. 2000)quoting
United States v. Christd29 F.3d 578, 579 (11th Cir. 1997)

Regardinghe substantive money ladering countsGross firstargueghere
Is insufficientevidencehat he knew the funds were proceeds of criminal activity
because he lacked knowledgelw underlyingunlawful smuggling This
argumenfails for thereasonsecited above We have already determined that
there was sufficient evidence from which a jury could infer @raiss who
ordered the XLR1from China through middlemeand received profits from the
salesknew of the mugglingand that it resulted in proceeds in ZenBio’s account
SpecialAgent Underwood testifiethatall of the receipts from the retail sales of
the XLR11 products were deposited into ZenBB&nk of Americaaccount and
there is sufficient evidence that Gross directed Henry to wire the three gaymen

(over $10,000 eachd Hertel's accountrom ZenBio’s Bank of America account
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for more chemicals. Henry wired the money. It is immaterial that Gross did not
have sigatureauthority on the account because his ability to direct Henry to make
the paymenhshows he had controSee Nolan223 F.3cat 1316 (defendant
demonstrated control over an account as if it was his own).

Gross argues th#tere were no proceeds from the smuggling because the
profits cerived fromtheretail sale oZenBio’sproducs weretoo attenuated to be
considered proceeds sinugglingXLR11, relying on United States \Khanani
502 F.3d 1281, 1296 (11th Cir. 200%)e disagree. IKhananj we found that
the connection between profits realized from the sale of {gaasls soldandthe
specified unlawful activityf employing undocumenteaiens(labor), although
causally plausible, was too indirect to be consideredeedslerivedfrom the
unlawful employment activityld. The facts oKhananiare distinguishabl&om
this ase wher¢he proceeds were derived from the sale of a pratatincluded
the unlawfully smuggle&XLR11 asthe vitalingredient Moreover, &er we
decidedKhananj Congress amended the definition of proceeds to include any
property obtained “directlgr indirectly’ from the unlawful activity. 18 U.S.C.
§1956(c)(9);see alsd8 U.S.C. 81957(f\3). Because the smuggled XLR11 was
a necessarpart of the goods solahd was theole reason the product generated
extraordinarily high profitsthe proceeds at issuere obtainedt a minimum

indirectly, if not directly, from theunlawful smuggling activity
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We also rejecGrosss argument thathethree wire transfergroviding the
basis forthe substantive money laundering counts, which occurred in February and
March 2013, could not have included “proceeds” becthesenly XLR11
shipmentsn evidence were seized April 2013, which wasafterthe wire
transfes. This argument lacks merénd deserves little discussion. For reasons
alread stated, a reasonable jury could findm the evidence at trialhatall
shipments oXKLR11 to ZenBio, which Gross had been ordering from Fox since at
least December 2012, originated from Chimarelabeled incorrectlyn order to
pass througliustoms and producethe proceeds that were deposited into
ZenBio's account

Similarly unavailing iSGrosss argument that theubstantivenoney
launderingiransactions wereothing more thapayment for XLR11which was
part of the underlying smuggling actiyit citing United States v. Harrj%66 F.3d
905 (5th Cir. 2012). Whil&larris stands for the proposition that a mere payment
in exchange for controlled substances cannot be considered money layrhering
payment inHarris did notinvolve proceeds becaaghe drug transactiomasnot
completed until after thmmoneyexchanged handsHere,as we have already
determined, the mongyreviouslydeposited into ZenBio’Bank of America

account and used in the wire transactionSebruary and Marcfor the purpose of
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purchasing more chemicalgas proceeds fromrior completed smuggling
activity.

Gross relies for his merger argument on the concurrendaited States v.
Santosin which Justice Stevens stated that “[a]llowing the Governmergdbttre
mere payment of the expense of operating an illegal gambling business as a
separate offense is in practical effect tantamount to double jeopardy.” 553 U.S
507, 527, 128 S. Ct. 2020, 2033 (2008) (Stevens, J., concurring). We have noted
that the precedential value &antos where no rationale was supported by a
majority of the Justices, is limited by the concurrence to cases in which the
underlying criminal conduct is operating an unlicensed gambling busiriess.
United States v. Demare&i70 F.3d 1232, 1242 (11th Cir. 2009).

Gross also quotes part of a sentence from our opiniomited States v.
Esquenazi752 F.3d 912 (11th Cir.gert. denied135 S. Ct. 293 (2014), for
support. The full quote frofasquenazs: “Conducting a criminagénterprise
necessarily requires paying its essential experdesg so should not also be
separately punishable as moraynderingat least when the rule of lenity comes
into play.” Id. at 935-36 (emphasis added). But the rule of lenity is no longer in
play. AfterSantosapplied the rule of lenity to interpret the ambiguous term
“proceeds” in the money laundering statutes, 553 U.S. 507, 128 S. Ct. 2020,

Congress amended the language of sections 1956 and 1957 by defining the term
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“proceeds” to include gross receiptSee, e.gUnited States v. Abdulwahabl5
F.3d 521, 531 n.8 (4th Cir. 2013) (“After the Supreme Court deSdetbs
Congress amended the morlayndering statute to specifically define ‘proceeds’
as ‘any property derived from or obtained or retained, directly or indirectly,
through some form of unlawful activity, including the gross receipts of such

activity.” (quoting Fraud Enforcement and Regulatory Act of 2009, Pub. L. No.
11121, § 2(f)(1), 123 Stat. 1617, 1618 (codified at 18 U.8§.C956(c)(9))).
EsquenazandAbdulwahab, supraon which Gross also relies, both addressed pre
amendment conduct.

Also, contrary to Gross’s argument, the money laundering counts did not
charge transactions that were merely payment for the essxeises of the
underlying conduct such that they were indistinct criminal offenses. Instead, the
money laundering counts charged transactions made using gross receipts of past,
completed criminal conduct for the purpose of financing new criminal conduct.
Even considering that the smuggling conspiracy was ongoing criminal activity, it is
sufficient that a portion or phase of the scheme had been completed and had
produced the proceeds used in the subsequent transggtierunited States v.
Richards 234 F.3d 763, 770 (1st Cir. 2000) (finding that money laundering can

occur with proceeds derived frora tompleted phase of an ongoing offénse

(quotingUnited States v. Conle@7 F.3d 970, 980 (3rd Cir. 1994)).
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Themoney laundering conspiracgnviction is also supported by the record.
To prove anoney laundering conspiracy, the governnmaast establisf(1) an
agreement between two or more persons to commit a rlaneglering offense;
and (2) knowing and voluntary participation in that agreement by the defendant.”
United States v. MorarY78 F.3d 942, 962 (11th Qi{quotingUnited States v.
Broughton 689 F.3d 1260, 1280 (11th C&012)) cert. denied136 S. Ct268
(2015) Proof of a “formal agreement” is not required and insteadyaokrernment
may demonstratéhe existence dfa meeting of the minds to commit an unlawful
act’ by circumstantial evidenceUnited States v. Ariaszquierdq 449 F.3d 1168,
1182 (1Lth Cir.2006);see also ToJI804 F.3d at 1355 (noting circumstantial
evidence can establish the existence of an agreement). Additionally, “conspirators
are liable forall of the acts and foreseeable consequentdse conspiracy.”
United States \&ilvestri 409 F.3dl311,1335(11th Cir. 2005)quotingUnited
States v. Alasl96 F.3d 1250, 1251 (11th Cir. 1999)). An agreement and Gross'’s
willing participationcan be reasonably inferré@m his knowledgethat the
smuggling activity was generatit@rgereceipts on the retail end, his acceptance
of profitsof over $1 million which wereransferred from ZenBio’s account and
deposited int@sross’'sSanctuary Traders account, dns repeatedcts of
directing Henry to make paymeritsHertel and othesuppliersout of ZenBio’s

account SeeUnited States v. Castronugwi9 F. App’x 904 (11th Ci2016)
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(finding an agreement tangage irf monetary transactions in criminally derived
property valued greater than $10,00(dgfendantshccepting theipaychecks
with knowledge that the fursdwere derived from the clinicahlawful activity’)
(unpublished)¢ert denied 2016 WL 4272620ct. 3,2016). Also, it was
reasonably foreseeable that all of ZenBio’s profits would be deposited into its bank
accoun. Thus,therewassufficient evidence from which a jury could find that
Gross participated in a money laundering conspiracy

1.

Grossalso argues he is entitled to a new trial based on certain evidentiary
rulingsandreferences in the recotd XLR11 having beeran analogue drugt the
time of the investigations. He contends this was highly prejudicial because the
analogue counts were dismissed prior to trial. Specifically, Gimgssted to
Special Agent Albrecht’s testimony about synthetic diaggenerabs lacking a
scientific foundationthe testimony of laypersoms the physical effestof XLR11
andZenBio’s productsn particular als@as lackinga scientific foundation; and two
statements by government witnesses to the effect that XLR11 ceadralled

substance analogd@.We review for an abuse of discretion the district court’s

8 During the Government's examination 8fecial Agent Gordon, he answered one
guestion with the unsdlited statement that XLR11 was controlled substance analogue.
Defense counsel declined tjuglge’s offer to give @autionary instructiono the jury finding it
best not to emphasize the matteAlso, in response to a questitny defense counsels to
whether XLR11 was a controlled substance at the time, Special Agent RandyaHlafféed
that XLR11was listed as a controlled substancalague. Hoffman also acknowledged in his
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ruling on a motion for new trial, as well as@gdentiaryrulings. SeeToll, 804
F.3d atl353 (scope afy testimony)United States v. Swed&b5 F.3d 1364, BY
(11th Cir.2009) fnotion fornew tria); United States v. Edouard85 F.3d 1324,
1343 (11th Cir2007) (evidentiary rulings)Even if an abuse of discretion is
shown, we will not reverse fa norconstitutionalevidentiary error “absent a
reasonablékelihood that the defendant’s substantial rights were affectéwmitéd
States v. Malgl476 F.3d 1283, 1291 (11th C2007)(quotingUnited States v.
Sellers 906 F.2d 597, 601 (11th Cik990).

Having carefully reviewed the record, we find no ethat affected Gross’s
substantial rightsEven though Gross was not tried on the substantive analogue
counts, the testimony of Speckdient Albrechtregarding the synthetic drug
industrypracticesand testimony of lay witnesses regarding why the prodast
purchased and how it affected them wdgnsic to the crime charged
Additionally, the testimony wagrounded in personal experienegsl wagiot
offered as scientific evidencéinally, we agree with the district court that tia®
statementdy agents thakLR11 wasan analogue were harmles&lthough the
analogue counts had been dismissed, we agred#jatyt was not likelyto have

understood the meaning of the term. Also, defense counsel declined a curative

testimony,however,as had other witnesses, that XLR11 was not a controlled substance and that
if someone possessed XLR11 during the month prior to May 16, 2013, they had one month to
dispose of it.
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instruction On this record, wéind noreasonable probability that “but for the
offending remarks, the defendant would not have been convidtidtéd States
V. Snyder291 F.3d 1291, 1294 (11th Cir. 2002) (quotihgted States v.
Calderon 127 F.3d 1314, 1335 (11th Cir. 1997BecauseGross’s substantial
rights were not affectedegeMalol, 476 F.3cat 1291, we find no error or abuse of
discretion in the district court’s evidentiary rulings, much less reversible error.
V.

Finally, Gross challenges his sentence on several groidseview a
district court’s sentencing decision for procedural and substantive reasonableness
applying an abuse of discretion standa®eeGall v. United State52 U.S. 38,
51, 128 S. Ct. 586, 592007);United States v. Barringto648 F.3d 1178194
(11th Cir. 2011)cert. denied132 S. Ct. 1066 (2012)An abuse of discretion
occurs if the district court “applies an incorrect legal standard, follows improper
procedures in making the determination, or makes findings of fact that are clearly
erraneous.” Barrington, 648 F.3d at 1194 (quotiridnited States v. Ellisp522
F.3d 1255, 1273 n.25 (11th Cir. 2008)e therefore review the district court’s
fact findingsfor clear error, and we apptie novareview to its interpretation and
application &the United States énhtencing GuidelineSeed. at 119495, 1197

We first consider whether the district court committed procedural error. A

“significant procedural error” occurs at sentencing when the district court fails to
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properly calculate thguidelines range, treats tigaidelines as mandatory, fails to
consider the sentencing factors of 18 U.S.B8583(a), or selects a sentence based
on clearly erroneous fact&all, 552 U.S. at 51, 128 S. Ct. at 58@g also
Barrington, 648 F.3d at 1194If the sentence is procedurally sound, we then
consider its substantive reasonableness, taking into account the totality of the
circumstancedyeingmindful that “[tlhe sentencing judge is in a superior position
to find facts and judge their import undeB353(a) in the individual caseGall,

552 U.S. at 51, 128 S. Ct. at 597 (internal quotations omitted). Also, an error in
calculating aguidelines sentencing range may be harmless if the district court
stated on the record that it would have imposed the same sentence regardless of
any error in the calculation, and if we determine that the sentence is reasonable
even if theguidelines issue had been determined in the defendant’s faeer.
United States v. Keené70 F.3d 1347, 1349 (11th Cir. 2006).

Gross argues that the district court miscalculated his sentencing range by
selecting a base offense level according to the value of the laundered funds under
USSG §82S1.1(a)(2) instead of under the guideline applicable to the underlying
offense from which the proceeds were derived, i.e., smugglirguant to USSG
§2S1.1(a)(1). Wénd no procedural errorGuideline§ 2S1.1(a)(1¥irectsthe
district court to applyhe offense level for the underlying offense if it can be

determined. The underlying offense in this casanaggling,88545, 542.
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Guideline§ 2T3.1,which isapplicable to Custom Taxesnddeals with some
violations of 8545. The Introductory Commentary to USSG § 2T3.1 states that
the guidelineapplies even when some types of contraband are involved, such as
uncertified diamonds, bytrovidesfurtherthatit “is not intended to deal with the
importation of other types of contraband, such as drugthe.importation of
which is prohibited or restricted for n@tonomic reasons.” USSG Ch. 2, Pt.T.3,
intro. comment.This case involves drugs that were illegal in some states at the
time of the smuggling activitand thus could be categorized as cdrdra
making USSG &T3.1 inapplicable As a result, the district court was required to
use the next analogous guideline, but Part 2D was inapplicable bé&vaaseys
were notlistedascontrolled substances at the time of the offeasd theravasno
proof that they were analogue drugs at the time. Thus, the district court correctly
appliedthe money laundering guidelindSSG8 2S1.1a)(2).

Gross argues alternatively that the district courtdeimedetermining the
monetary value of the launderaghfls but we find no clear error in tlakstrict
courts determination of value. Thgovernmenpresenteevidence that the total
amount laundered througtenBio’s bank accourdy checks and transfers
amounted t&23,566,000.Gross’slack of sigratureauthority on theBank of
Americaaccount ismmaterialbecause, as already discussed, Gross demonstrated

he had the authority to direct payments from the account, his Sanctuary Traders
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account receivedubstantiaproceeds, and thmumber and sizef thetransactions
were reasonably foreseeable to Gross becaakega quick profit was the
purpose of the schemé&ross als@argues thabecause thgovernment stipulad
to a money judgment &300,000to settle the forfeiture count, the value of the
moneylaundering conspiracy at sentencing was limited to that amount. We
disagree. ltis clear from the record thatgbeernment had already seized over
$600,000 from Gross through Sanctuary Traders and agreed to settle the forfeiture
issue foran additionat$300,000 avoid having to try the forfeiture couwtthe
jury. This did notresolve Gross’sriminal liability for purposes of calculating his
sentencingguidelines range

Gross also challenges the thteeel enhancement under USSG 8§ 3B4) 1(
for his role in the offense as a “manager or supervisor,” arguing that he was not a
leader with respect to any money laundering activige United States v.
Salgado 745 F.3d 1135, 1140 (11th Cir. 2014) (stating “relevant conduct for
Chapter Three adjustments is limited to [the defendant’s] part in the money
laundering offense”)Because the determination of a defendartdle in an offense
is a finding of factwe reviewthe decisiorfor clear error.United States v.
Rodriguez De Vargrl75 F.3d 930, 937 (11th Cik999) €n bang. We note that
in making this facintensive determinationhé district court has “considerable

discretion” United States v. Boy@91F.3d 1274, 127478 (11th Cir2002). The
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district court’s findingthatGross was a supervisor on this record wiheread
either an ownership or manager interesteptedargeprofits, and directed Henry
to make wire payments with proceasisiot cleaerror.

Moreover, the sentence, which is at the low end oftirgelines range, is
not substantively unreasonablgAlthough we do not automatically presume a
sentence within the guidelines range is reasonable, we ordinarily expect a sentence
within the[g]uidelines range to be reasonabl&nited States v. Hunb26 F.3d
739, 746 (11th Cir. 200&alterationand internafuotation marks omitted). In this
case, e district courproperlyconsidered the record and the 18 U.S.8583(a)
factors. Althoughn imposing sentendhe district courtelied in part on the
dangerous nature of XLR1despite the fact that there was no pribattit was an
analogue drug at the time, the district court’sa@ns wersupported by the
record. Also,[t] he weight to be accorded any given 8§ 3553(a) factor is a matter
committed to the sound discretion of the district col8e&United States v. Clay
483 F.3d 739, 743 (11th Cir. 20Q(Mternal quotation marks omittedyVe find no
abuse of discretion.

V.
For the reasons stated above, Gross’s convictions and sentence are

AFFIRMED.
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