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ROSENBAUM, Circuit Judge

Although Otis Reddingnay haveenjoyed wasting time by watching ships
roll into the Dock of the Bay,if he were sitting on Cumberland Island’s Brick
Kiln Dock, he truly wouldoewastng his time waiting in vain for ships that would
never come. That's becauséynamic environrantal forces at play on Georgia’s
barrier islandshave caused large amountssefdiment and siltation to render the
waters around BricKiln Dock increasingly shallow, making the doclaccessible
to most vessels The Candler family, which uses the doak dccess property
located within the boundaries of Cumberland Island National Seas$lasreought
to move or extend the dock to improve its accessibiliBut the NationalPark
Service which manages the seashore, has egfus allow changes to the doick
order to protecthe island’s wilderness character.

So the family has sued, arguing that the deed by which the Candlers
conveyedheislandproperty to the governmeand resergd the right to continue
to use the dockpermitsthem to relocate the dock Alternatively, the family

contends thahePark Servics denial of permissioto relocate or extend the dock

! Sreve CRoPPER& OTIS REDDING, (Sittin’ On) The Dock of the Bagn THE Dock OF
THE BAY (Volt/Atco 1968). Redding tragically died aplane crash in December 1967, just two
days after he finished recordiri(fittin’ On) The Dock of the Bay so the songwas released
posthumouslyn January 81968. Marc Myers,Then | Watch ‘Em Roll Away AgaiWALL ST.
J.(Jan. 3, 2013 6:20 PM), http://www.wsj.com/articles/SB10001424127887323320404578213
633398825300. It later won the 1968Grammy Awards fothe Best Rhythm & Blued$/ale
Vocal Performance and the Best Rhythm & Blues SdRgckPopinfo Song Facts: (Sittin’ On)
The Dock of the BayrRockPoPINFO, http://www.rockpopinfo.com/songs/sittin-on-the-dock-of-
the-bay-2/songfacts(last visited Aug. 2, 2016).
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Is arbitrary and capricious, in violation tife Administrative Procedure Acifter
careful review and with the benefit of oral argument, nvest conclude that
“nothin’s gonna changéfrom the district court’s decision, sinceither the deed
nor federal law suppa@tthe Candlergosition.

|. Background

A. Cumberland Islandnd High Point Compound

Cumberland Island is é®rgia’s largest barrier islandpcated off the
southeast coast of the state. The island consists of uplandsshland$, and
various creeks It is bounded by Cumberland Sound and the Cumberland ®iver
the westand the Atlantic Ocean to the east. HistoricalBrtainfamilies used the
island as an isolated vacation retreAimong them the Carnegie family claimed
ownership of most of the island’s uplands. The northernmost tract of land owned
by the Carnegies was Tract 5N (also know®-&sor N-5).

In 1930, Charles Howard Candler, -Seldest son of Coe@ola magnate
Asa Candlerpurchased property on the northern end of Cumberland Island in an

area that came to be known as High Point. Over time, the Candlers acquired

> CROPPER& REDDING, supranote 1.

% In this opinion,the term“uplandg refers to those generallydry areas ofCumberland
Island above the higtiide water line

* The term “narshlands” includgthose lowlying grassy areas that are regularly flooded
by the tides.
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approximately 1300 acres of property on the island, includin@®ecre parcel
now described as the HighiRbCompound (the “Compound”).

In 1958, the Candler family conveyed the property’s ownership to High
Point, Inc, which was later succeeded by Appellant High Point, LI(LRigh
Point”), a corporation made up of Candler's descendants. To permit easier access
to the Compound, the Carnegie famdlfowed the Candlers to build Bridkiln
Dock (the “Dock”) in Tract 5N. The Dog¢kwhich extends from the uplasd
portion of Cumberlandsland intothe marshlands andspecifically, Hawkins
Creek @ tributary of the Brickhill Rive is rougHy 3.5 miles from the Compound.
SeeAppendix.

Although the island has an airstrip, visitors to the Compound arrive
primarily byboat. When traveling to the island, the Candler family departsat
from nearby Jekyll Harbor Marina and traverses intracoastal sounds, creeks, and
rivers on its way to the Dock. The distance between Jekyll Harbor and the Dock is
approximately 11.8 ites, and the journeyass for roughly 45 minutes. Upon
arrival at the Dock,ravel to the Compounthkes15-20 minutes by automobile
over the island’s unpaved roads.

Cumberland Island has other docks managed b\#imnal Park Service
(“Park Servic®, includingthe publicPlum Orchard Dock and Sea Camp Dock.

And while High Pointitself owns other docks on Christmas Creek, known as
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Willow Dock and Cedar Dock, these do not provide ewaper accesso the
island

B. Desgnation as a National Seashore

Beginning in 1970, the United States, throughNlagonal Park Foundation
began acquiring land on Cumberland Island with a view towards establishing a
national park. On September 29, 1970,Rbandatioracquired Tract 5N from the
Carnegie family’s Cumberland Island Holding Company. The deed conveying
Tract 5N resrved “an easement as long as [the Cumberland Island Holding
Company]owns real property or an Estate for Years on Cumberland Island,
Georgia, for its invitees, licensees, and assigns, to husewotds, dock, and
airstrip”

In 1972, Congress established the Cumberland Island National Seashore. 16
U.S.C. 88 459 45919 (the “Seashore Act”).With respect to private property
owners, he legislation authorized the Secretary of the Interiorctjuiae lands
within the designatetloundariesy purchase, donation, transfer, or exchantg
U.S.C. 8 459il. In negotiatingfor the properties, the Secretacpuld allow
private land owners on the island to retain “a right of use and occupancy of the
property for noncommercial residential purposes” for a term of 25 years or the life

of theowner. 16 U.S.C. §45%(a).
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The Seashore Adlsorequired the island to be “permanently preserved in
its primitive staté’ with the exception of development foertain public recreation
activities. 16 U.S.C. § 45%(b).

Finally, as relevant herethe Seashore Actlireced the Secretary to
recommend to the President the suitability of the national seashore for designation
as wilderness under the Wilderness Auft 1964 16 U.S.C. § 1132. The
Wilderness Act of 1964, in turestablishes a system for preserving federal lands
in their “primeval” and “undeveloped” state, “untrammeled by man.” 16 U.S.C. §
1131. The statute, which allows Congress to designate aseadderness on the
recommendation of the President, 16 U.S.C. § 1132, requires wilderness areas to
be administered “in such manner as will leave them unimpaired for future use and
enjoyment as wilderness, and so as to provide for the protection ofteese the
preservation of their wilderness character, and for the gathering and dissemination
of information regarding their use and enjoyment asemdss.” 16 U.S.C. §
1131(a).

C. Conveyance of High Point’s Property to the United States

Since Cumbéand Island’sdesignation as a national seashore, the United
States hascquired title to a majorityof the privately owned land on the island

With respect to High Point, negotiations began in the early 1970s and culminated
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years latemn 1982,with High Point’s saleof andcorrespondingonveyance of fee
simple title to its Cumberland Island propetty.

In furtherance of this transactiongfbre the end ofl981, the parties
executed an Option Agreemehnt the sale oHigh Point’'s property subject to the
terms and conditions of an attached Purchase and Sale Agreement. The Purchase
and Sale Agreement specifically conditioned sal¢éhemeservation of a rightree
from interference’to continue to use the area presently known as the Blick
Dock locded on Hawkins Creek in tradi-5 Cumberland Island, Georgdia
Beyond reservingise ofthe BrickKiln Dock, the Purclase and Sale greement
alsoreservedo High Pointrights to use the Christmas Creek docks, the airstrip,
and the island’s roads as web ‘@®asements and rights of access, ingress and
egress by water and air as presently existing and used by [High Point].” The
duration of the reserved rights extended to the death of the last surviving named
shareholder of the corporation, who is currently roughlyeds old.

In anticipation of the acquisition, th@ark Servicecommissioned an
appraisal of the property. The appraiser concluded that “yteedDock], airstrip,
main road and beach road, as well as exclusive use of the beach cabana, are

necessary to the full use and enjoyment of the property as it exists’ tadfagiout

® The parties agreed to convey the land through the-profit Trust for Public Land
(“TPL"). The use of TPL as an intermediary has no bearing on the issues in this appeal.

7
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the airstrip or Dockthe appraiser determined, restoring satisfactoryvalither
access to High Point’s property would require “an extensive investment.”

On January 20, 1982, High Point executedarranty deed conveyinis
property to the United StateShe deed warrantditle to all of the property above
the highwater mark“but expresse[djho warranty as to the title to those lands
lying between the high and low water marks in the almmseribed lands,
(including all marsh, beach, and tidal branches, rivers, streams, oceans, sounds,
and other bodies of water), and of title to the land underlying said bodies of water.”

Among other rights, the deed reserved rights to the High Point shareholders
for the remainder of theirdesfor use “of the area presently known Bisck-Kiln
Dock”® And, while the deed gave High Point four years to rebuild and modernize
various dwellings locatedn the Compound wihout interference from thark
Service dter that time High Point was prohibited from materially changing the
character ofiny existingmprovement®r structures, performing nesonstruction

or altering the topography of the lamdthout the approval of thBark Service

® The deed specified the following reservation:

SUBJECT to the reservation of use by High Point, Inc., and its
shareholders, of the area presently known as B¢ittk Dock
located on Hawkins Creek in Tract-9N Cumberland Island,
Georgia, free from unreasonable interference by GRANTEE, its
successors andssigns, with such use, nor shall GRANTEE, its
successors and assigns, be responsible for maintenance, repair, or
any liability for its usel[.]

" The deed’s “Preservation” clause provides,

8
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Nevertheless,he deed &wed High Point to conduct “normal maintenance” and
repairs on the property&xistingimprovements and structurés.

Of note, he deed alsaontained languagmemorializingthe parties’ intent
in High Point’'s conveyance of the property arglrégservation ofrights of use
That languageéescribedhe intentas beingo preserve the area “in its natural state

as a part of Cumberland Island National Seashbre

After the expiration of such period of four (4) years from the date
of this conveyance, High Point, Inc., and its shareholders, shall not
add to nor materially alter the character of existing improvements
or structures contained within the High Point Compound, other
areas where High Point, Inc., and its shareholders, reserve
easements and rights of use and occupancy nor perform any new
construction or change the topography of the land without first
having obtained the permission in writing of the GRANTER, |
successors and assign®ny building or structure damaged or
destroyed by fire or other casualty or deteriorated by the elements,
or wear and tear, may be maintained, repaired, renovated,
remodeled, or reconstructed so long as the basic charactex of th
building or structure is not materially altered, from that existing as
of the date of expiration of such four (4) year period as specified
above.

® The deed’s “Maintenance” simn provides, in relevant part,

With respect to the High Point Compound and areas in which High
Point, Inc., and its shareholders, reserve easements and rights of
use and occupancy, High Point, Inc., and its shareholders, shall
have the right to make normal maintenance and upkeep of the
property, to make modern modificationsexisting structures and
outbuildings, to make repairs and reconstruction to comply with
safety or other sanitation codes, to replace roofing or siding, to
shore up structures threatened by subsidence of soil and to repair
or replace utility lines. . . .

® The “intent” provision of the deed states,

9
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D. Designation as Wilderness

As we have notedthe Seashore Act instructed the President to evaluate
whether areas of Cumberland Island National Seas$tutvdd be designatd as
wildernesaunder the Wilderness Actl6 U.S.C. § 4598. In accordance with this
provision, m thePark Service’secommendation, Congress designated 8,840 acres
of Cumberland as wildernessnder the Wilderness Acind 11,718 acres as
“potential wilderness” until such time as prohibited uses of that land ceased.
of Sept. 8, 1982, Pub. L. No. 250, § 2(a), 96 Stat. 7q®Designating Act”) The
Dock fallsinto bothcategorieswhile the uplandsection of Tract 5N on which part
of the Docksitswas designated as wilderngdee marshlanglunderthe remainder
of the Dock were designatedas potential widerness. The Designating Act
provided that Cumberland Island wilderness areas be managed under the
provisions of the Wilderness A{s]ubject to valid existing rights.ld. § 2(c).

E. The Current Situation

At some point before 2008, a portion of the land separating Hawkins Creek

from the Brickhill River breached upstream of the Dock. As a result, tidal flows

Intent The use of High Point Compound and use of the areas for
which easements and rights of use and occupancy are reserved,
shall be limited to nowommercial residential purposes with the
knowledge that the property is intended by the United States
Congress to be preserved in its natural state as a part of
Cumberland Island National Seashore. . . .

10
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that had once swept sediment away from the Dock into the creek andaiver
longer do so, resulting in increased siltation around the D8ckkthe downstream
portion of the creek near the Dock has bectwoeshallow for passenger vessels to
navigate except during a period atfout four hours during high tide. High Point
maintains that as siltation continues, the Dock will become complatagable as

a deepwater dock

For this reason, on June 16, 2008, High Point askedP#nke Servicefor
permission to move the Dock approximatelyt6L00 yards north of its current
position to another bend in Hawkins Creek. Pagk Serviceaejected the request,
concludingthat the deed did not give High Point a right to move or expand the
Dock, andin the absence of suehright, the Wilderness Actrghibited relocating
the Dock.

Over the next four yeardhd parties continuedegotiating with High Point
proposing two alternativesmoving the Dock 900 feet south and directly on to the
Brickhill River or extending the exisg Dock to the southwest over Hawkins
Creek and marshland and directly into the Brickhill River. At one pointP#nk
Servicesuggested thatigh Point could use the public Plum Orchard dock

High Point retainedenvironmental consultant® evaluatevarious other
proposed solutionsbut the consultant'sreport rejected alpotential options as

infeasible except thelosing of the breach and thkree solutionsadvanced by

11
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High Point. With respect to the Plum Orchard dock option, the regeeimedit
inconvenienbecausd’lum Orchard’docationwould increase theotal travel time
from Jekyll Harborto the Compoundo oneandonehalf or two hoursincrease
the distance the Candler family would have to travel over “bumpy roads” on the
island, and forcghe Candler family to compete with membeisthe public for
dock space.

Although the Park Servicecontinued to reject High Point's requests to
implement one of theslocation or extension options, in 20itlasked High Point
to provide extrinsic evidence regarding the parties’ intentregarding the Dock
and access to the islaatithe timehey executed théeed

After reviewingthis information, thePark Serviceagreed that the Dock, as
currently situated, was essential to High Point and that siltation was a kind of
“deterioration by the element$hat could permit repair of the dock in its current
location. But the Park Servicéneldfirm to its position that nothing in the reserved
rights language of theegdallowed forreconstruction or relocation of the Dock.
For this reasorthe Park ServicadvisedHigh Point that dredging Hawkins Creek,
repairing the breach, or using Plum Orchard dock wikee only permissible
options.

ThePark Servicdater withdrew its approval of closing the breaohcethat

option would entail construction in a potential wilderness areAs for the

12
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dredging option, th@ark Serviceaaterclarified thatalthoughthe agencyvould not
oppose dredging, iwould be obliged to presento Georgia state officials
“objective comments” on the environmental impacts of dredglgt High Point
itself hadseparatelyconcluded that the dredging option would be too expensive,
anyway, as it would require reredging wheneverhe siltation levels built up
which could be as often as once a year

In a February 2012 letter, High Point askieePark Serviceo reconsider its
decision First, it sought to demonstraiieat the monetary and environmental costs
of dredging or usinghe Plum Orchard dock would be far greater ttrenimpact
of permitting High Point to relocate or extend the Do&nd second, High Point
argued that the Park Service had no authority to regulate High Point’s activities in
the marshlands, anyway, because, according to High Ruerdgtate of Georgia-
not the United Statesholds title to the marshlands

The Park Servicedeclinedto reconsiér its decision With respect to the
costs of not permitting High Point to relocate or extend the DbelRark Service
reaffirmed its view that the deed language simply did not permit the relocation or
extension of the Dock And in the absence of dedghguage allowing for such
constructionthe Park Service explained, the Wilderness éiectively tied the
Park Service’s handso the Park Service could not authorize the relocation or

extension of the Dock.The letter also rejected High Point®ntentions that it

13
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could not use Plum Orchard as an alternatnaging that the docks not within a
wilderness area armpiningthat the extended trav@me, while not convenientsi
not impracticable.

As for High Point’s contention that Georgia, nio¢ tUnited States, owns the
marshlands, the Park Service later respondeduhdér 36 C.F.R. § 1.2(a)(3),
ownership of the marshlands makes no difference to the Park Sestatitory
obligation and authority to prohibit dock construction over watersnaaghlands
that are within thewilderness areas o€umberland Island National Seashore.
Since the Dock falls within the bounds of the National Seashotk the
marshlands over which High Point seeks to extend or relocate theaDoekthin
the reach ofwaters subject to the Park Service’s jurisdiction, the Park Service
reasoned, actual ownership of the marshlands could not affect the Park Service’s
authority,

F. High Point’sLawsuit

When negotiations with theark Servicdailed to bear fruitHigh Point filed
suiton May 10, 2012in the Southern District of Georgiagainstthe Park Service
and several of its officials.The first countof High Point’'s suit seeks judicial

review of thePark Service’slenialof High Point’s request as a final ageraction

14
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under the Administrative Procedufect (“APA”) .*° The second courrequests a
declaratory judgment théthe Park Servicéhas both statutory authority and a legal
obligation to approve construction or relocation of the Dock.

Both parties filed crosmotions for summary judgment. On February 27,
2015, the district coudgrantedthe Park Service’snotion and denied High Point’s
motion. First, the district court concluded that the deeds unambiguptaiybited
High Point from moving or extendinghe Dock without the Park Service’s
permission

Becauset found thatthe deeds did not allow for relocation of the Dgitie
district courtthen considered whethehe Park Servicavas authorized to permit
relocation under federal law. The district court agreed WthPark Service
concludng that the Wilderness Act and thigr€liit's precedents categorically
barred the Park Servicefrom allowing construction in wilderness areadn
reaching this conclusion, the district court considered and rejected High Point’s
contention thathe Park Servicdiad no authority over the marshlandastead, the
district court determinedhat regardless of ownership, th&ark Servicehad
authorty to regulate nodderal lands within the boundariefsa national park.

High Point now appeals the district courttmlgment, arguing that the deed

unambiguously reserves High Point a right taelocae the Dock Alternatively,

19 Both parties agree that the Park ServiaEsial of permissiomo relocate or replace
the Dockrepresents inal agency decision under the APA.

15
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High Point urgesthe deed is ambiguoysind extrinsic evidence demonstratigst
the parties intended to reserve to High Point such a rigHtght of this intention
High Point contends, theark Servicas both authorized and obligated to approve
relocdion or extensionfothe Dock.

Il. Standards of Review

We reviewde novoa district court’s grant of summary judgment in an APA
case, employing the same standards as the district cdlidcosukee Tribe of
Indians of Fla. v. United State§66 F.3d 1257, 1264 (11th Cir. 200Bummary
judgment “is proper if, when viewing the evidence in the light most favorable to
the noamoving party, there is no genuine issue of material fact and the moving
party is entitled to judgment as a matter of laviierra Club, Inc. v. Leawit488
F.3d 904, 911 (11th Cir. 2007).

As for High Point’'s APA claim, courts may set aside a final agency decision
if it is “arbitrary, capricious, an abuse of discretion, or otherwise not in dercos
with law” or is “in excess of statutory jurisdiction, authority, or limitations
short of statutory right 5 U.S.C. § 706(2)(A)(C); Miccosukee Tribe566 F.3d at
1264. A decision is arbitrary and capricious when, among ttwves, “the agency
has relied on factors which Congress hasmended it to consider, entirely failed
to consider an important aspect of the problem, [or] offered an explanatios for it

decision that runs counter to the evidence before the ageiigCosukee Tribe

16
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566 F.3d at 1264quoting Ala.-Tombigbee River€oal. v. Kempthorne477 F.3d
1250, 1254 (11th Cir. 2007)).

I11. Discussion

A. High Point has no reserved right towe or extendthe Dock

At the outset, we note that both parties agraad we do, toe-that we
interpret thedeed language unddne contract lawof Georgia See Hardman v.
DahlonegalLumpkin Cty. Chamber of Commer@33 S.E.2d 753, 755 (Ga. 1977).
Under Georgia law, courts determine in the first instance whether deptgnis
clear and unambiguousFlanders v. Cook144 S.E. 903904 (Ga. 1928)see
Begner v. United Stateg28 F.3d 998, 1005 (11th Cir. 2005) (quotiagdy v.
Universal Wrestling Corp.611 S.E.2d 770, 773 (Ga. Ct. App. 2005)). QOhly
court finds an ambiguity may it attempt to resolve the ambiguity by applying
Georgia’s rules of construction, such as evaluagixiginsic evidence.See Eudy
611 S.E.2d at 773.

High Point contends thatvo parts ofthe deed conveying its property to the
United States unambiguously resetaeHigh Point a right to unilaterally relocate
the Dock to maintain deepater access to Cumberland Islarféirst, High Point
relieson the deed’s reservatioim High Point's shareholdes use “of the area
presently known as BrieKiln Dock located onHawkins Creek in Tract 1.”

Second High Point invokes thedeed’'s “Preservation” claus® support its

17
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contention that the partientemplatedunilateral relocation or reconstruction of
the Dock. We are not persuaded.

1. The BrickKiln Dock Reservatio

High Point's argument that the Bridkiln Dock reservation authorizes
relocation and expansioboils down to the idea thahe word “area” in the
reservation of use of “the area presently known as Bfibtk Dock located on
Hawkins Creek in Tract $” must be broadly construed to support a reservation of
use ofthe entireN-5 tract for deepwvater accessThat construction is simply not
sustainable.

First, it ignoreghe explicit limiting impact that the phrase “presently known
as BrickKiln Dock” hason its right ofuse Only Brick-Kiln Dock is known as
Brick-Kiln Dock, not any other part of Tract-5l

SecondHigh Point’s interpretation of this languadgees notaccount for the
significantfact thatthe deed contains rmoention of preserving deegpater acess
Had the parties intended to reserve High Point’s -aeger accesms general—as

opposed to its use of the Deelthe deed could have easily said"$o.

1 While we donot rely on extrinsic evidendsecause the language of the deed is clear
we nonetheless noteat both parties wereell aware of the importance of deefter access
and the access risks posed by dyeamic environmenof Cumberland’s marshlands. é/dre
not at liberty toexpand the parties’ bargain

18
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A straightforwardreading of the deeldnguagaedemand the conclusiothat
High Point reservednly a right touse—not to move or to exterdthe Dock as it
was “presently known” at the time of the conveyance.

2. The “Preservation” Clause

High Point similarly misplaces its relianagn the “Preservation” clause.
That clauseprovides that “[a]ny building or structure . . . deteriorated by the
elements . . . may be maintained, repaired, renovated, remodeled, or reconstructed
so long as the basic character of the building or streicsunot materially altered.”
Accepting forthe present that siltation in Hawkins Creek qualifies as
“deterioration by the elements,” High Poidbes notexplain how relocating or
extending the Dock is not a material alteration of its basic charadter.agree
with the district court: High Point'srgument thathe “basic characterof a
structureencompasses just the types of materials used and an object’'s general
purpose, but not its design or location, “is strainedrideed,even High Point
concedes that a structure’s basic charactedependin some instancesn “how
the structure fit[s] within its environment.” Givethe wildernesspreservation
goalsCongress had in mind féhe Cumberland Island National Seashave,view
the Dock’sfootprint andlocation inthe natural environmeras a raher significant

aspecbf its “basic character.

19
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Nor doesHigh Points relianceCalhoun, GA NG, LLC v. Century Bank of
Georgig 740S.E.2d 210 (Ga. Ct. App. 2013), provide precedent for authorizing
what the deed’s language does not. High Point invaRaekoun for the
proposition that easements can and must be relocated if the relevant contract
language contemplates such relocation, even if, as is the case heetpodhton
of an easemeris not specifically mentioned in the dee&ut Calhoundoes no
more than require compliance with the parties’ agreement assegdren the
contract at issue.

In Calhoun the holder of Tract 2 granted an easement to the holder of Tract
1 to use “sidewalks, entrances, drives, lanes, service drives and parkiag area
which are now or may hereafter from time to time be constructed and used for
pedestrian and vehicular trafficCalhoun 740 S.E.2d at 213 (emphasis omitted).
The conveyance alsallowed each tract owner “the right to expand, alter, modify
all or part ofthe buildings now or hereafter constructed on said tracts, or develop
said tracts in any manner they see fild. (emphasis omitted). At the time of the
suit, a bank acquired Tract 2, the servient estate, and Calhoun owned Tract 1, the
dominant estateld. at 211. The bank wanted to build a convenience store and gas
station that would have altered or eliminated some existing easement areas used by

Calhounon Tract 2.1d. at 212.

20
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The Georgiaappellatecourt upheld a grant of summary judgment in the
bank’s favor. After first noting that under Georgia law, both estates must consent
to alteration of a fixed easement, the court also observed that a “servienhastate
the right to relocate an easement if the instrument creating the easement so
provides’ Id. (quotingSunTrust Bank v. Fletcheb48 S.E.2d 630, 633 (Ga. Ct.

App. 2001)) Although the conveyance did not expressly discuss relocafion
existing easementshe court heldhat the partiestanguage contemplated that the
sidewalks and parkingreas on Tract 2 might changeer timeand that the broad
reservation to develop the tracts in any manner permitted the bank’s development
so long as Calhoun maintained its easement over any new such areas established
on Tract 2.1d. at 21314.

High Pont likens the bank’s removal of current parking areas to the siltation
of the Dock in that, in both cases, events have caused use of the existing easement
to become impracticalln High Point’s view,Calhounestabliskesthatthis type of
impracticalityrequires relocation of eurrent easemengven when the language of
the conveyance does not specifically address relocation of easements.

But rather than heipg High Point, Calhoun merely affirms that the
language of theparties’ contract controls.The Georgia court did not rest its
analysisin Calhounon impracticality. Instead, it cotmged the broad language of

the conveyance tdemonstrate the parties’ contemplation and intent that existing
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easements would require relocation over timmdeed, as we understandthe
contract at issue i€alhoun the language in granting “the right to expand, alter,
modify all or part of the buildings now or hereafter constructed, or deveidp sa
tracts in any manner they see fit” effectivelpuld have ben meaningless if the
servient estate could not also relocate easements affected by exercise of the
servient estate’s right to expand, alter, modify, and develapd the contract’s
use of the word “or” in the phrase “or may hereafter . . . be construasd,”
opposed to use of the term “and” in that phrase, contemplated that easements that
existed at the time that the contract was executed might not exist in their then
current form later.

But the deed here ifar more restrictive in terms of what it permitsgh
Point to do on the propertyt expresslyconstrains High Point’s use to the existing
dock. Italsorequires thePark Servicgo approve significant alterations of the
property’s structures. And ilnmistakablyreflectsthe parties’ intent that the Dock
(and other property) will be used “with the knowledge that the property is intended
by the United States Congress to be preserved in its natural state.” lonlike
Calhoun thedeed here contain® language that implighatthe parties agreed to
permit High Point’'s unilateral relocation or extension of the Dock. Absent

language expressly or impliedly permitting movement of a fixed easement,
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Georgia law precludes unilateral moveme8ee Herren v. Pettengib38 S.E.2d
735, 73637 (Ga. 2000).

In short, under the plain language of the deed, nothing allows High Boint t
relocate or extend the Dotk. We thereforeaffirm the district court’s
determinationthat High Point has no reserved right to unilaterally relocate or
extend the Dock.

B. ThePark Service’'slenial of permission to relocate or extend the Dock was not
arbitrary or apriciousand did not exceeitls authority

Our conclusion that High Point has no unilateral right to nmvextendhe
Dock does not end our inquiryThe deed allws High Point to seek permission
from the Park Servicefor new construction or alterations, andgHli Point
maintains that theéPark Service’'sdenial of that permission was arbitrary and
capriciousand exceeded the Park Servicalsthority Specifically, High Point
claims thatthe Park Servicedened its request based @nmisapplication of the
Wilderness Act and a misapprehensiorthed Park Service'segulatory authority
over tidal marshlands. We disagree.

1. The Wilderness Aabriecloseselocation of the Dock

2 For this reason, we do not reach High Point’s alternative argument that gnadans
ambiguous. But we nonetheless note that even High Point identifies no part of the deed
language that it suggests is actually ambiguous regarding its alleged riglicate the Dock.
Under Georgia law, a contract “is ambiguous if it contains a ‘duplicity, indiggsst an
uncertainty of meaning or expsisn’ that makes it susceptible to several reasonable
interpretations.” Begner 428 F.3d at 1005 (citingolcim (US), Inc. v. AMDG, Inc596 S.E.2d
197, 200 (Ga. Ct. App. 2004)).
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Congress enacted the Wilderness Actsecure for the American people of

present and future generations the benefits of an enduring resource of wilderness.
16 U.S.C. § 1131(a). To meet this purpose, the Act allows for the desigiof
wilderness areas that “shall be administered for the use and enjoyment of the
American peoplen such manner as will leave [the lands]mpaired for future use

and enjoyment as wilderness,” and provides a framework for the protection and
preservéon of designated areasld. The Act further instructsthat the agency
assigned to manage such protected areas shall manage the property in its charge in
a manner designed to preserve the “wilderness character” of the area

Except as otherwise provided in this chapter, each agency
administering any area designated as wilderness shall be
responsible for preserving the wilderness character of the
area andshall so administer such area for such other
purposes for which it may ke been established as also

to preserve its wilderness charactdexcept as otherwise
provided in this chapter, wilderness areas shall be
devoted to the public purposes of recreational, scenic,
scientific, educational, conservation, and historical use.

16 U.S.C § 1133(b) (emphasis added). In furtherance of these goalstdtute
severelyrestricts activities and structurieswilderness areas:

Except as specifically provided for in this chapter, and
subject to existing private rights, there shall be no
commercial enterprise and no permanent road within any
wilderness area designated by this chapter and, except as
necessary to meet minimum reguirents for the
administration of the area for the purpose of this chapter
(including measures required in emergencies involving
the health and safety of persons within the ardexe
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shall beno temporary road, no use of motor vehicles,

motorized equipment or motorboats, no landing of

aircraft, no other form of mechanical transport, awd

structure or ingallation within any such area
16 U.S.C.8 1133(c) (emphasis added)ndeed the Wilderness Act categorically
prohibits structures in wilderness asesaubject to two exceptionsa privaterights
exception andan administrativeneeds exception.ld.; see Wilderness Watch v.
Mainella, 375 F.3d 1085, 1093 1th Cir. 2004)

In Mainella—a case that also involved Cumberland Istasadpanel of this
Court comstrued §81133(c)’s prohibition on motewehicle use in light of the
administrativeneeds exception. First, the panel determined that Congress had
spoken clearly and unambiguously in the Wilderness Act, obviating any need for
deference to the Park Servisebnstruction of the statuté&See375 F.3d at 1091 &

n.7. The panel then observed that the clear purpose of the Act was the preservatio
of untrammeled natural areadd. at 109192. In rejecting thePark Service’s
practice of allowing of tourists tdpiggyback” on official vehicle trips to
Cumberland’s historical sites, the Court held that § 1133(c)’s prohibitions were

“categorical” “except ‘as necessary” for minimum administration of the
wilderness area, and in rs@nse could a van filled with tourists “be construed as
‘necessary’ to meet the ‘minimum requirements’ for administering the area ‘for the

purpose of [the Wilderness Act]. Id. at 109293.
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High Point relies on the privatgghts exception here rather than the
administrativeneeds egeption discussed irMainella, but the distinction is
immaterial. Given the stringent, preservatmiented purposes of the Wilderness
Act, this Court has found the prohibitions in 8 1133(d)dcategorical and subject
to only very limited, narrow excgtions. Mainella, 375 F.3d at 10923. High
Point cannot show th&he narrow privatgights exception to the/ilderness Act’'s
strongpreservation purposes applesy more than the Park Service could show in
Mainella that the administrativeeeds excepin relieved the Park Service of its
obligations under the Wilderness Act

To overcome the Wilderness Act’s clear purpostigh Pointcontends that
the privaterights exception not only permits but in fact obligatesRhek Service
to approve relocation or extension of the Dock. It reasons as follogeauge, in
High Point’s view,High Pointhas retained a private right of deepter access to
Cumberland Island the Park Servicemust accommodate construction that
advances thatllegedlyexisting private right.

This argument is based entirebn a faulty premise-that High Point
retained a private right of deeyater access to Cumberland Island. ,Bufact,as
we have explainediligh Pointreserved no such right in the deed w®nng its

property SoHigh Pointsimply has no‘existing private righs” that fall within the
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exception to 8§ 1133(c)’s categorical prohibition on the construction of structures in
wilderness areas

The law is clear: Wwh the exception of the existingock (in which High
Point does have an “existing private right[]”), “there shall beno structure or
installation” within any wilderness area lhe Wilderness Act’s clear prohibitions
relieved the Park Serviceof any discretionto grant High Point’'s requests to
relocate or extend the Dock. Because Rark Service'denial of High Point’s
requests resion a correct view of the Wilderness Attte district court did not err
in concluding that th@ark Service’slecision was neither arbitrary nor capricious.

2. The Park Services authorized taegulate themarshlands

In an attempt to avoid the barriers of thark Serviceand the Wilderness
Act, High Point claims that it can achieve its objectives solely by extending the
marshland portion of the Dock without altering the wilderndssund upland grt
of the Dock in any manner. In High Point’'s view, even if the Wilderness Act
prohibits construction in the uplasigortion of Cumberland Islandhat was
designated as “wildeass” the Park Servicelacks authority to deny any
modification or extensions of that portion of the Dock extending over the
marshlandsthat weredesignated as “potential wilderness.As High Points
argument goeghe Park Servicehas noregulatory authioty over the marshlands

because the State of Georgieather than the federal governmesiolds title to
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them, and Congress intended that &k Serviceexercise authority oveanly the
federally owned landat Cumberland

The law does not support High iRts claim. Regardless oho actually
owns the marshland&deral law unambiguously displays congressiomint to
empowerthe Park Serviceto regulate the marshlands designated as potential
wilderness on Cumberland Islandn particular, thePark Service’sstablishing
law and the Seashore Act make ftiaistabundantly clear.

The Park Service’'sstablishing law, in effect at the tintkat High Poirt
made its requests, extended Berk Service’'segulatory power tdederal “areas”;
it did not menibn federal ownership

The service thus established shall promote ragdlate

the use of the Federal areas known as national parks
monuments, and reservations hereinafter specified, . . . by
such means and measures as conform to the fundamental
purpose of the said parks, monuments, and reservations,
which purpose is to conserve the scenery and the natural
and historic objects and the wild life therein and to
provide for the enjoyment of the same in such manner
and by such means as will leave them uninguafor the
enjoyment of future generations.

16 U.S.C. 8§ 1 (emphasis adde®pealed byAct of Dec. 19, 2014, Pub. L. No.

113287, § 7, 128 Stat. 3094, 3273:'% see alsal6 U.S.C. § 3 (repealed 2014)

13 The 2014 law recodified thRark Servicestatutes as positive law in T&t54 of the
United States Code. Although the new statute modifiedprior statutes in many ways, the
relevant language here remains materially unchan§e#54 U.S.C. § 100101(a)ln addition,
the repealing legislatiogpecifiedthat any repealedections were repealed “except with respect
to . . . proceedings that were begun before the date of enactment of this Act[.]” § 7atl28 St
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(providing thatthe Secretary of the Interior “shall make and publish such rules and
regulations as he may deem necessary or proper for the use and management of the
parks, monuments, and reservations under the jurisdictidheoNationalPark
Servicé).

As several of our sister circuitsave recognizedhis regulatory authority
extends to noffederally owned land encompassed within national park boundaries.
See, e.g.DunnMcCampbell Royalty Interest, Inc. v. Nat'| Park Sed80 F.3d
431, 442 (5th Cir. 2011)Jnited States v. Stephens@® F.3d 162164 (4th Cir.

1994) (“The primary inquiry in determining the applicability of Park laws to a
given area must therefore be whether that area is within the statutory boundaries of
the Park, not whethgthe Park Serviceholds title to the land in questidix. Free

Enter. Canoe Renters Ass’n of Mo. v. \Waltl F.2d 852, 856 (8th Cir. 1983ge
alsoUnited States v. Brow®52 F.2d 817, 8222 (8th Cir. 1977) (holding that the
broad authority granted to Congress by the Constitution’s Property Clause
authorizs the federal government “to regulate activities on-federal public

waters in order to protect wildlife and visisoon[federal]lands”)**

327273. BecausdHigh Point’s lawsuifpredats the recodificationthe prior version’s language
applies to thizase.

4 High Point has not contested the constitutional power of Congress to authorize federal
regulation of noffederally owned park lands. Instead, High Paiguesonly that in this case
Congress did not intend to authorize federal regulation afestned marshlands on
Cumberland Island.
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In addition to the Park Servicetgeneralregulatory authority,ite Seashore
Act gives the Park Serviceegulatory authorityover nonfederally owned lands
within the bounds of the Cumberland Island National Seashorestablishinghe
Cumberland Island National Seashotlee Seashore Agtlaced the marshlands
within the boundaries of thiederal park It furtherauthorizedhe Park Servicdo
“administer[], protect[], and develop[]” the seashore in accordanttetiae Park
Service’sestablishing statutes. 16 U.S.C. § 45@&). And it empoweredhe Park
Service to use any other available statutory authority for conservation and
management of the island’s natural resourgegtrucing that all land withinthe
park be managed with an eyevrdspreserving nofiecreational areas in their
“primitive state.” I1d.; 16 U.S.C8 459t5(b).

Besides the fact that the marshlands fall within the boundaries of the
Cumberland Island National Seashore, the bill designating Cumberland Island as
wilderness identified the marshlands under the Dock as “potential wilderness.”
SeeAct of Sept. 8, 1982, Pub. L. No. 2F0, § 2(a), 96 Stat. 709And the House
and Senate reporeecompanyindghe designatingdpill expresged Congress’s desire
that “[t]Jo the extent it can legally do so, the National Park Seigi@xpected to
manage the potential wilderness areas as wilderness, according to the provisions of
the Wilderness Act of 1964.” H.R. Rep. No-393, at 45; S. Rep. No. 9Bb31, at

3. Thereports expressed this intestenthough theyacknowledgd that the State
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of Georgia—and not the United Stateshdd title to the intertidal marshlands
designated as potential wildernes3eeH.R. Rep. No. 9883 at 4, 6; S. Rep. No.
97-531, at 3, 4.

Pursuant to its authority under these statutes Secretary of the Interibas
promulgated regulations governirtige national park syste Those regulations
apply to, among other thingsubmerged lands, tidelands, [and] lowlands” within
national parks, regardlesstbf ownershipof such areas

Waters subject to the jurisdiction of the United States
located within the boundaries of the National Park
System, including navigable waters and areas within their
ordinary reach (up to the mean high water line in places
subject to the ebb and flow of the tide and up to the
ordinary high water mark in other placem)d without
regard to the ownership of submergeohds, tidelands,
or lowlandg.]
36 C.F.R. § 1.2(a)(3) (emphasis added)As relevant here, th®ark Service
regulations prohibit private parties from “[c]onstructigattempting to construct

a ... boat dock . .. upon[,] across, over, through, or under any park” without

permission.36 C.F.R8 5.7.

5 High Point asserts that § 1.2(a)(3) does not apply to the marshlands, based on the
language of36 C.F.R. § 1.2(b). That is simply incorrect. Section 1.@(byides, in relevant
part, “The regulations contained in [Part 1] . . . of this chapter do not apply efedenally
owned lands and waters . . . located within National Park System bouneereps as provided
in paragraph (a) . . ..” (emphasis added). Put simply, 8 1.2(b) unambiguously exempts §
1.2(a)(3) from its grasp.
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In addition, as a matter of policy, tHeark Servicemanage potential
wilderness areasn Cumberland Islands wilderness to the extent possibleee
Mainella, 375 F.3d at 1088 n.2.

The upshot of this litany of statutes and regulations is that, contrary to High
Point's assertions and characterizatio@engress clearly intended for thark
Serviceto exerciseprotective authority over tbse tidal marshlands within the
boundaries ofCumberland IslandNational Seashorthat have been designated as
potential wildernessncluding those under the Dockijth full recognition that the
marshlands are not owned by theited States.Soeven accepting that High Point
can parse the Dock into uplawahd marshlangparts and extend the latter without
impacting the former, théark Servicewas properly empowered-and indeed
obligated—to dery High Point's request to do so based on its authaitg
responsibility to protect the marshlands within Cumberland Island National
Seashore as wilderness.

V. Conclusion

Forthese reasonsve AFFIRM thejudgment of the distriatourt.
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