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Efficiency can be a virtue, particularly for a court. But sometimes we can
have too much of evea good thing. That's what happened here. In this case,
PetitionerAppellant Michael Frank Burgess filed a 28 U.S.C. § 2255 motion
challenging his conviction and sentenceéAlthough the government opposed
Burgess’s motion on the merits, the district court instaadof its own volition,
invoked a collaterahction waiver in Burgess's plea agreement with the
government to dismiss one of Burgess’s claimisday we hold that a coumay
notdo that.

l.

PetitionerAppellant Michael Frank Burgess pled guilty to conspiracy to
commit wire fraud, in violation of 18 U.S.C. § 371, and money laundering, in
violation of 18 U.S.C. § 1957ln his plea agreementir@ng other things, Burgess
waived his right toappeat—which included his right taollaterally challenge his
conviction and senteneeexcept in fourlimited circumstancesnone of which

applies to the collateral action that is the subject of this appddiiring his

! SeeWilliam Shakespeare, As You Like It act 4, sc. 1 (“[C]an one desire too much of a
good thing?”).

2 In particular, the appeal waiver states,
The defendant agrees that this Court has jurisdiction and authority
to impose any sentence up to the statutory maximunegoessly
waives the right to appeal defendant’s sentence or to challenge it
collaterally on any ground including the ground that the Court
erred in determininghe applicable guidelines range pursuant to
the United States Sentencing Guidelirescept (a) the ground that
the sentence exceeds the defendant’s applicable guidelines range as
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changeof-plea hearing, Burgess testified under oath that he fully understood this
waiver of his right to file a collateralction

THE COURT: . .. [U]nder this plea agreement you're

giving up your right to claim ineffective assistance of

your own counsel in regard to representing you with

respect to this matter. Do you understand?

BURGESS: Yes, | do.
The district court accepted Burgess'’s guilty plea and ultimately sentenced Burgess
to 180 months’ imprisonment.

Burgess filed a direct appeal, but his counsel filed a motion to withdraw
under Anders v. California 386 U.S. 738 (1967)asserting that narguable
appellate issues of memixisted. Weagreed granted his counsel’'s motipand
affirmed Burgess’s conviibn and sentence.

Burgess then filed g@ro se motion to vacate, set aside, or correct his
sentence under 28 U.S.C. § 2255. He listed eight grounds for r&fiedng them

was Claim 5, the subject of this appeal. In Claim 5, Burgess contenddusthat

counsel was ineffective because he failed to file timely objections to the Pre

determined by the Coupursuant to the United States Sentencing
Guidelines; (b) the ground that the sentence exceeds the statutory
maximum penalty; or (c) thground that the sentence violates the
Eighth Amendment to the Constitution; provided, however, that if
the government exercises its right to appeal the sentence imposed,
as authorized by 18 U.S.C. § 3742(b), then the defendant is
released from his waiver and may appeal the sentence as
authorized by 18 U.S.C. § 3742(a).

(Emphasisn original omitted emphasis addégd

3



Case: 15-12045 Date Filed: 11/06/2017 Page: 4 of 30

Sentence Investigation Report (“PSR”) and to object to aspectstafahtencing.

He also alleged that counsel should have presented mitigating evidence at the
sentencing heang to refute the number of victims atiteloss amount, two factors

that resulted in the addition of enhancemehtd increased Burgess’s guideline
range.

The district court ordered the government to “file a response indicating why
the relief sought in the motion should not be grant&&lso in this orderthe court
instructed thgovernmento, among other things,

(1) Sate whether Petiti@r has used anyother
available federal remedies including any prior post

conviction motions and, if so, whether an evidentiary
hearing was accorded to the movant in any federal;court

(3) Summarize the results of any direct appellatefrelie
sought by Petitioneto include citation references and
copies of appellant and appellee briefs from every
appellate proceeding.[]

(4) Povide a detailed explanation of whether the

motion was or was not filed within the ogear

limitation period as set forth in 28 U.S.C. § 2255 (Supp.

1996).
(Emphasis omitted)And specifically with respect to the governmemésponse to
Requirement (3), the district coultrectedthe government to “indicate whether

each claim was raised on direct appeal.” If the petitioner did not raiseraaria

direct appeal, the district court instructed the government to “indicate whether it
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waives the defense concerning the failure to réhseclaim on direct appeal.”
(Citations omitted). Similarly, if the petitioner did raise a claim on direct appeal,
the court required the government to “indicate whether it waives the defense
concerning the relitigation of claims that were previously raised and disposed of on
direct appeal.” (Citation omitted).

In its response, the government invoked no affirmative defenses, despite the
district court’s specific inquiry aboseveral in particular Indeed, the government
expresslydenied the applicability of the defenses of procedural default and
procedural bar. And it likewise did not assert the defense of timeliness, though the
government indicated that it was investigating whether Burgess timely filed his
motion andsaid it“may request permission to amend its response if [it discovers]
that the motion was not timely filed.” Instead relying on any affirmative
defensesthe governmenargued thabn the meritof Burgess’'s motionhe was
not entitled to relief under 3255.

After considering the government’'s response and Burgess’'s reply, the
district court denied Burgess’s 8§ 2255 motiolm reaching this conclusion, the
court determired that seven of Burgess’s claims lacked meBut it dismissed
Claim 5based solely on theollaterataction waiver in Burgess'’s plea agreement
and did not consider the merits of the claiffihe court did not give the parties

notice that it was considering dismissing Claim 5 based ortdhateralaction
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waiver, and it did not ask the government whether gbeernmentwished to
invoke the waiver.

Burgess sought a certificate of appealability, and a judge of this Court
granted it as to the following issue:

Whether the district court erred by denying Mr.
Burgess’s claim of ineffective assistance, which was
baed on trial counsel's failure to object to the loss
calculations used to determine Mr. Burgess’s guideline
range at sentencirf@laim 5], by sua spont@pplying his
sentenceappeal waiver?

.

Whether the district couhtas the authorityon its owninitiative, toinvoke a
collateralaction waiverfrom the8 2255 movars plea agreemnt and dismisthe
movant's § 2255 motion on that badisaises a question of lawSee Day v.
McDonough 547 U.S. 198 (2006) (deciding whether, as a matter of law, a district
court has the authority teua spontedeny a state prisoner's 18 U.S.C. § 2254
petition as untimely).We conductde novoreview of questions of lawPope v.
Sec'y, Fla. Dep'’t of Corr 752 F.3d 1254, 1261 (11th Cir. 2014) (citation omitted).

If a district court does have that authoritye reviewfor abuse of discretion

the district court’s decision to exercise @f. Day, 547 U.S. at 199, 200 (reviewing

% This case does not involve the issue of whether a defendant can knowingly waive in a
plea agreement the right to collaterally raise an ineffeetsgistance issue involving a future act
or failure to act on the part of counsel, that had not occurréa ainte of the pleaSee Gomez
Diaz v. United State€l33 F.3d 788, 793 (11th Cir. 2005).
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for abuse of discretionthe district court’s sua sponteapplication of the
Antiterrorism and Effective Death Penalty Act of 1996°'AEDPA”) statute of
limitations to dismiss a state prisoner’s 8§ 2254 motion).

I1.

We begin by considering whether a district court has the atythiori
resolving a 8§ 2255 motion to raise in the first instance a plea agreement’s
collaterataction waiver. Two competing lines of legal reasonridipe rules
applying to civil cases, on the one hand, and those applying to certain aspects of
collateratreview casegthe “Day line of cases”)on the other-seem to point to
different answers to our questiowe examine both lines of reasoning.

A. The Rules Applying to Civil Cases

We havepreviouslyconcluded thaa § 2255motion’s “nature [is hat of] a
civil matter.” Brown v. United State§48 F.3d 1045, 1065 (11th Cir. 20%4Yhe
Federal Rules of Civil Procedure “govern the procedure in all civil actions and

proceedings in the United States district courts,” Fed. R. Civ. P. 1, “to the extent

* As we explained iBrown
To summarize, the overwhelming history of § 2255 indicates that
motions filed under that section could be considered civil in nature.
Although there is limited support for the proposition that § 2255 is
a criminal matter, or at least not purely civil in nature, the stray
remarks in the Advisory Committee Note [to Rule 1 of the Rules
Governing Section 2255 Cases] and a Senate Report dinttzabi
was incorporated into the bill that became § 2255 are not sufficient
to alter the nature of § 2255 proceedings.
748 F.3d at 1065.
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that the practice in [§ 2255] proceedings . . . is not specified in a federal statute .
or the Rules Governing Section 2255 Cq¢és 2255 Rules” or “§ 2255 R.})”
Fed. R. Civ. P. 8H)(4)(A). Similarly, 8 2255 Rile 12 expresslyauthoizes
application ofthe Federal Rules of Civil Procedure to a § 2255 proceeding “to the
extent that thy are not inconsistent with any statutory provisions or [the § 2255
Rules]”®

So we turn to the § 2255 Rules to ascertain whether they answer our
guestion about whether the district court may, on its own initiative, invoke the
collaterataction waiver from a plea agreement to dismiss a caRele 5(b), §
2255 R., sets forth the requirements for any response the government might file to
a 8§ 2255 motion. It requires the government to “address the allegations in the
motion” and to “state whether the moving party has used any other federal
remedies, including any prior pesbnviction motions under these rules or any
previous rules, and whether the moving party received an evidentiary hearing.”
§2255 R. 5(b). The § 2255 Rulsay nothing furtheabout the government’s
response to a 8§ 2255 motion or about the district court’s role in raising affirmative

defenses.

®> Rule 12 similarly provides for the Federal Rules of Criminal Procedure tppiiecto
a 8§ 2255 proceedintjo the extent that they are not inconsistent with any statutory provisions or
[the § 2255 Rules].” § 2255 R. 12.
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We therefore look to the Federal Rules of Civil Procedure to see whether
they fill the gap Rule 8(c)governs thepleadingof affirmatve defenses such as a
collateratactionwaiver. It requires a party to “affirmatively state any avoidance or
affirmative defense, including . . waiver.” Fed. R. Civ. P. 8(c)f a party fails in
its answer or amended answer to assert an affirmative defense identifRule
8(c), the party forfeits the defense. Fed. R. Civ. P. 12(b), 1d€a)also Day547
U.S. at 20708 (citing Fed. R. Civ. P. 8(c), 12(b), 15¢aJacksonv. Seaboard
Coast Line R. Cp678 F.2d 992, 1012 (11th Cir. 1982)nd we have recognized
that “courts generally lack the ability to raise an affirmative defensesponté
Latimer v. Roaring Toyz, Inc601 F.3d 1224, 1239 (11th Cir. 2010) (citation,
guotation marks, and alteration omittedyhat’s because “the principle of party
presentation [is] basic to our adversary systamigod v. Milyard 566 U.S. 463,

_, 132 S. Ct. 1826, 1833 (2012), and the court’s invocation of a party’s
affirmative defese generally conflicts with that ideal.

We see nothing rendering the requirements of Rules 8(c), 12(b), and 15(a),
“inconsistent with any statutory provisions or [the § 2255 Rules].” While the Civil
Rules impose requirements on the government’'s answentieéhose set forth in
the § 2255 Rules, nothing about the additional requirements is at oddshevit

§ 2255 Rules. Applying th€ivil Rules the governmerd response to a § 2255
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motion must expressly invoke a collaterahction waiver Otherwise, the
governmenmaybe deemed to have forfeited that defense.

As a result, if the line of legal reasoning governing civil cases applies here,
then the governmentnay haveforfeited its collateratactionwaiver defense by
failing to include it in its response Burgess’'s 8§ 2255 motionRelying on this
reasoning,Burgess asserts that the district coure@rm raisingthe collateral
action waivemn its own initiativeand therdismissing Claim 5 on thdasis.

B. TheDay Line of Cases

But then there’s th®ay line of cases to consider. Despite the fact et
have describe@ 2255 motios as civil in nature collateraireview cases such as
those involving 8§ 2255 motions have their own peculiarities that render them
different in some ways from pure civil proceedings. The Supreme QGelwed
into these differences and their procedural consequengssyin

Day involved a habeas petition filed in federal court under 18 U.S.C. § 2254.
547 U.S. at 201. AEDPA imposes a gm@r limitation period for the filing of a
federal habeas petition under § 22#,(citing 28 U.S.C. § 2244(d)(1)(A)), and
Rule 5(b), Rules Governing § 2254 Cases (“§8 2254 Rules” or “3 &5,
requires the state in responding to a § 2254 petition to, among other things, “state
whether any claim in the petition is barred by . . . a statute of limitations.”

Heeding this requiremerthie gate filed its answer to Dayjsetitionand expressly

10
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agreedthat hispetition was timely because had been “filed after 352 days of
untolled time.” Day, 547U.S.at 201.

In fact, however, the state had made a mathematical error, arfthDdyjed
his petition after 388 daysbeyond the 36%lay statutory period.ld. at 20102.

The magistrate judge noticed the error and gave Day an opportunity to show cause
why the petitionshould not be dismissed as untimelyd. at 202. When the
magistrate judge found Day’s response inadequate, the magistrate judge
recommended dismissal of Day’s petitiond. The district court adopted the
magistrate judge’s recommendation and disnliske caseld.

On review, he Supreme Court considered “whether a federal court lacks
authority, on its own initiative, to dismiss a habeas petition as untimely, once the
State has answered the petition without contesting its timelinéds." The Court
concluded that under the circumstances in Day’s case, “the federal court had
discretion to correct the State’s error and, accordingly, to dismiss the petition as
untimely under AEDPA’s ongear limitation.” Yet the Court was careful to note
that a district court would abuse its discretion if it “oj@de a State’s deliberate
waiver of a limitations defense It.

The Supreme Court rested its rulingmmarily two interrelatedationales.

First, the Court stated a preference for treating deterdentified in the same

§ 2254 Rule similarly. In this respect, it observed that although 8§ 2254 Rule 5(b)

11
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requires the state in its answer to a habeas petition to “state whether any claim in
the petition is barred by a failure to exhaust state remeati@sicedural bar, nen
retroactivity, or a statute of limitations,” § 2254 R. 5(b), the Supremet ®asr

held that federal courts may consider the defenses of exhaustion and
nonretroactivity, even if the state has failed to raise those defeDags547U.S.

at 206. And it continued, noting thathe United States Circuit Courts “have
unanimously held that, in appropriate circumstances, courts, on their own
initiative, may raise a petitioner’s procedural default . . 1d” Since courts may

on their own raise all other defenses set forth in Rule §(®254 Rules, the Court
reasoned, it makes sense to treat the only remaining defense in that rule
timeliness—the same way.

Second,and more significantly, the Court opined that like the doctrines of
exhaustion, procedural bar, and nonretroactivity, AEDPA’s statute of limitations is
predicated on “values beyond the concerns of the partieay, 547 U.S. at 205
(citation and quotation marks omittedBpecifically, the Court xplained, “The
AEDPA statute of limitation promotes judicial efficiency and conservation of
judicial resources, safeguards the accuracy of state court judgments by requiring
resolution of constitutional questions while the record ishfrand lends findlr to

state court judgments within a reasonable timd.”

12
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Because waiver is a threshold defense like timeliness, exhaustion, procedural
bar, and nonretroactivity, thBay line of cases may apply to the affirmative
defense of collateralactionwaiver. If so, the district court had the authority to
raise the waiver itself once the government failed to do so in its response to
Burgess’s § 2255 motion.

Neverthelessin Day, the Supreme Court concluded that a court’s ability to
revive a forfeited defensdentified in 8 2254 Rule 5(lay not without limits. Id.
at 202, 21a11. First, if a court contemplates exercising its authority to invoke a
forfeited § 2254 Rule 5(b) defise, thatourt must first give the parties “fair notice
and an opportunity to present their positions” concerning whether the court should
apply the defenseDay, 547 U.S. at 210.

Second a court may not “override a State’s deliberate waivers @254
Rule 5(b)defensesWood v. Milyardd 566 U.S. 463,  , 132 S. Ct. 1826, 1333
(2012) (quotingday, 547 U.S. at 202kee also idat1833n.5 (clarifying thatDay
“made clear . . . that a federal court has the authority to resurrect only forfeited
defenses,” not waived onesptherwise, the cousvould violate “the principle of
party presentation basic to our adversary systdah.at 1833 (citation omitted).

Third, a court may not rely on a forfeited 8 2254 Rule 5(b) defense where
the state has “sitegically withheld the defense,as opposed to having

inadvertently overlooked itDay, 547 U.S. at 21 (quotation marks omitted)And

13
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finally, in deciding whether to exercise its authority to apply a forfeited § 2254
Rule 5(b) defense, the court must ensure that “the petitisnast significantly
prejudiced by the delayed focus on the [forfeited defense], and determine whether
the interests of justice would Hzetter served by addressing the merits or by
dismissing the petition [on the forfeited defense]ld. at 210 (citation and
guotation marks omitted).

So even if theDay line of cases applies and the district court had the
authority toraise the collateradction waiveron its own initiative the district court
still had to comply with the caraints on its authority before it could dismiss the
motion on that basis. In particular, the cdudt had to give the parties fair notice
and a chance to preseheir positions on theollateratactionwaiver defense, and
it had to consider the parties’ respective positions. It also hadetiermine
whether any delay in the application of tbalaterataction waiver significantly
prejudicel Burgess and “whether the interests of justice would be better served by
addressing the meritsid. at 210 (citation and quotation marks omitted).

C.  Which line of reasoning appliés the appealvaiver defensg

We conclude that the rules pertaining to civil cases, noDineline of
reasoninggovernswhether a district court has the authorityst@ sponténvokea
collateralactionwaiver to dismiss a § 2255 motioWe reach this conclusion for

threereasons.

14
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First, the reasoninginderlying theDay line of casesdoes not translate
neatly tothe context of the appealaiver defense Beginning with the second and
significantly more important basis f@ray's conclusior—that AEDPA'’s statute of
limitations accounts for “values beyond the concermefgarties—we cannot say
that a collateralaction waiver implicates such values in the same way or to the
same extent thathe defenses of timeliness, exhaustion, procedoas and
nonretroactivity do.

Unlike a collateralactionwaiver,which only certaircriminal defendantspt
to enter into, all prisoners ab®und by the statute of limitations and the doctrines
of exhaustion, procedural bar, and nonretroactivithnd that is ® because
Congress and the Judici@ryave determined that thmiversally applicableules
that the statute of limitations and these doctrines impose represent a proper
balancing ofsociety’s interests in finality, conservation of judicial resources, and
comity (in the case of 82254 petit®)non the one side, anthe individual’s
interest in having his habeas claim heandl society’s interest iansuring that a
prisoner has been convicted and sentenced within the bounds of thenlake

other.

® Congress enacted AEDPA's statute of limitations, and the Judiciary crésed
doctrines of exhaustion, procedural bar, and nonretroacti@geDay, 547 U.S. at 214 (Scalia,
J., dissenting); 18 U.S.C. § 2244(d).

15
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But Congress could not enact legislatiand the Judiciary could not create a
judicial rule requiring all criminal defendants to wa all collateral actions
because thavould likely violate the Constitution’sestrictions on suspendirie
right to petition forhabeas corpus.U.S. Constart. I, 8 9, cl. 2 Indeed, our
Constitutior's Suspension Clauseeflects the determination that the proper
balancing of society’s interests in finality, conservation of judicial resouaces,
comity, against the individuadnd society’s interest iansuing that a prisoner has
been convicted and sentenced within the bounds of theskgve.g, Welch v.
United States  U.S. 136 S. Ct. 1257, 1266 (2016) (discussing in the context
of retroactivity doctrine societal interests in convictions and sentences that are
“authorized by substantive &)y requires the availability of collateral review in at
least some instancesSo unlike with the four defenses enumerated in 8§ 22b4
district court’s invocation of a collaterattion waiver from grivately negotiated
plea agreement does not reflemh institutionally determined judgment that
concerns of finality and judicial econongenerally outweigh the interests of
ensuring that a defendant has been convicted and sentenced within the bounds of
the law.

As for the Day Court’s otherbasis for its conclusieathatdefenses listed in
the same habeas rule should be treated in the same-thayapplication in that

case was clear: the statutklimitations defense expressly appears 2284 Rule

16
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5(b) alongside the defenses of r®thaustion, procedural bar, and
nonretroactivity. Here, howevelhe appealvaiver defense is mentioned neither
expressly nor implicitly in 8 2255 Rule 5(b) That rule does require the
government to provide informatioabout a movant’s use of any other federal
remedies and evidentiary hearirgmformation that could allow a district court to
discern the existence of a threshdifense such as a procedural or statutory bar.
But § 2255 Rule 5(b) does nptrport to put aollateratappealwaiver defense on
the same footing as, for example, the defenses of statutory and prodssdsral
That fact takes us outside the territory Day and likewise removes a reason to
treat a collaterahctionwaiver defense the same wayastatutory or procedural
bar.

Secondthe usual rule in our pargresentation system requires the parties to
invoketheir own claims and defenseAs the Supreme Court has explaindily}e
rely on the parties to frame the issues for decision and assign to courts the role of
neutral arbiter of matters the parties prese@réenlaw v. United State§54 U.S.
237, 243 (2008).1f a court engages in what may be perceived as the bidding of
one partyby raising claims or defenses on its behalf, the coast cease to appear
asa neutral arbiterand that could be damaging to oustsyn of justice. Abiding
by the Federal Rules of Civil Procedure’s rules for raising affirmative defenses

avoids that problem.

17
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Third, the neutrabrbiter concern is particulgrapt when the court invokes
an affirmative defense on behalf of the government, where the only source of the
defense stems from the plea agreemeRtderal Rule of Criminal Procedure
11(c)(1) prohibits cours from participating in pleaegotiation discssions.
Among other reasons for this rule, courts have explained tHairatects the
integrity of the judicial process. United States v. Casalla89 F.3d 1173, 1178
(11th Cir. 1995)abrogated on other grounds lynited States v. Davila _U.S.
_, 133 S. Ct. 2139 (2013guotingUnited States v. Bru¢®76 F.2d 552, 55%8
(9th Cir. 1992)abrogated on other grounds by DavilEL 3 S. Ct. 2139)quotation
marks omitted) Insulating judges frompleanegotiatiors would hardly protect the
judicial pracess’s integrityif courts coudl later, of their own volition,invoke the
government’s benefits conferred kihe agreement arising fronthose very

negotiations

" We do not suggest that a district court's mere mentioning on its own initiative of a plea
agreement’s collateralction waiver requires a harmlessor review, asvould a district cours
participation in plea discussionsSee Davila 133 S. Ct.at 2139. The two situations are
materially different. When a judge involves herself in plea discussions, agpésareent may or
may not result, and the judge’s involvement can seem coercive to a defendant. Bleafter t
government and the defendant enter into a plea agreement, a court’s reliance onnts conte
cannot affect whether a plea is entered into in the first pl&agher, we discuss Rule 11(c)(1),
Fed. R. Crim. P., for theole purpose of showing that the court’s neutrality is of particular
concern when it comes to matters surrounding a plea agreement.

18
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For these reasons, we conclude that the ybgdying to civil cases govern

here®
V.

Neverthelessunder the Federal Rules of Civil Proceduaedistrict court
may entertain a motion to amend the pleadihtfge governmeris initial response
to a movant’s § 2255 motidailed to invoke an available affirmative defensgee
Day, 547 U.Sat 21617 & 217 n.2 (Scalia, J., dissentingge alsd-ed. R. Civ. P.
15(a). As Justice Scalia observed, “Requiring the [government] to take the
affirmative step of amending its own pleading at least observes the formalities of
our adversary system, which is a nontrivial value i[n] itseddy, 547 U.S. at 217
n.2 (Scalia, J.dissenting) (citation omitted)And once a party seeks to amend its
pleadings, the Federal Rules of Civil Procedure instruct district courts to “freely

give leavegto amendjwhen justice so requiréd-ed. R. Civ. P. 15(a)(2).

8 Our concurring colleague opines than“ appeal/collateral challenge waiver by a
prisoner is, at least at present, the only affirmative defense to a 8§ 2255 motiowil|tHoest
deemed forfeitable by a breach of Rule 8(dfonc. at 6. She may or may not be correct. But
no other affirmative defenses are currently before 6®& opining on whether they may be
forfeitable under Rule8(c) would requirean impermissible advisory opinionSee Flast v.
Cohen 392 U.S. 83, 987 (1968) (the rule against advisory opinions “recognizes that such suits
often are not pressed before the Court with that clear concreteness provided whestion
emerges precisely framed and necessary for decision from a clash of adversary targumen
exploring every aspect of a multifaced situation embracing conflicting @manding
interests.”) (citation and internal quotation marks omitted). For thabmnglaeyond recognizing
the application of th®ay line of cases to the affirmative defenses specifically addrésskdse
cases, we do not opine on whether, in the context of collateral claims, any fitheatiae
defenses are subject to Rule 8(¢pdeiture provision.
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Amendment of pleadings, of course, can slow the judicial process and moot
proceedings that have preceded the amendmdntsan effort to streamline the
proceedings and manage their dockets, district conalg make limited inquiry
into litigants’ postle claims and defenseswithout violating the party
presentation principle that animates our judicial systeimdeed, he Supreme
Court has “long recognized that a district court possesses inherent powers that are
governed not by rule or statute but by the control necessarily viestedirts to
manage their own affairs so as to achieve the orderly and expeditious disposition of
cases.” Dietz v. Bouldin___ U.S. _ 136 S. Ct. 1885, 1891 (2016) (citation and
internal quotation marks omitted). So while a district court may not inaoke
collaterataction waiver in a plea agreement, in a case where suclver\gaists,
the court may ask the government to state whether it intends to rely on the waiver.
Of course, if the government decides to do so, the district court must provide the
movant with an opportunity to respond and be heard on the issue.

V.

For the reasons discussed above, we vacate the district court’slengarg
Burgess’s 8§ 2255 motion to the extent that it dismissed Claim 5. We remand for
further proceedings consistemith this opinion.

VACATED AND REMANDED.

20
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JULIE CARNES Circuit Judge, concurring:

As explained in the majority opinion, this appeal presents a novel question
whose answer is not immediately obvious. To recap, a magistrate judge directed
the Government to respond to Burgess’s § 2255 motion by indicating why the
motion should not be gréad and by addressing, among other things, the
timeliness of the motion and whether Burgess had previously pursued other federal
remedies. The question whether Burgess had waived his right to file a § 2255
motion was not something that the court specifically directed the Government to
answer. The Government responded, offering multiple reasons why Burgess
should not succeed on his motion, but never mentioning that, as part of a plea
agreement, Burgess had waived his right to challenge collaterally gotivadhess
of his attorney at the sentencing hearing. Thereatfter, with the case now before the
district court judge following the Government’s response, the district jsulge
spontedenied that part of the motion alleging ineffective counsel at sentgruzin
not on the merits as argued by the Government. Instead the court relied on the
appeal/collateraattack waiver that Burgess had agreed to as part of his plea
agreement, which waiver prevented Burgess from raising this challenge in a § 2255
motion. And it was on this basis that the district court denied this particular claim.

As the Government had already filed its response and had never mentioned
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this collateralattack waiver in that response, the first question presented by this
appeal is whether the district court should have given Burgess an opportunity to
respond before it dismissed his 8§ 2255 motion based on that whagree with

the majority opinion’s conclusion that purstaémbDay v. McDonougjb47 U.S.

198 (2006), the district court should have given Burgess that chance. And were
that all we had to decide, it would be simple enough to remand the case to the
district court to allow Burgess to respond, after which the district court would be
free to again deny the claim based on the waiver ground.

But Burgess seeks a broader victory than just getting the chance to respond.
Rather, he argues that once the Government had filed a response in which it failed
to mention its “affirmative defense” of waiver, then the district court was no longer
free to rely on that defenseiasponteand the defense was kaput. Accordingly,
Burgess contends that the district court on remand will be required to determine
this particular claim on its meritAnd that is the outcome reached by the majority
opinion.

Although | concur with this resulthothese particular facts, in doing so |
acknowledge that it is a close question. In part, | write separately to emphasize the
narrowness of today’s holding. But mostly | write to emphasize that there is
nothing wrong with a judge, in screening the § 22&&e before her, to identify the

prisoner’s waiver of a right to file a collateral challenge as a potential defense, and
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to then allow the parties to respond. Moreover, even when the court has failed to
identify this waiver during the initial review period and when the Government has
also failed to mention the waiver in its subsequent response, the latter is siil free t
later request an amendment of its response to permit the district court to consider
the defense.

As to the limited impact of our decision, although today’s holding rests on
the use of a civil procedure rule to determine the outcome in a § 2255 case, | do not
foresee, as a general matter, the federal rules of civil procedure assuming an
outsized role in a protocol that operates on very different tulésy then did a
civil procedure rule control here? As the majority opinion acknowledges, there are
special rules to governZ55 proceedings, and nothing in those rules requires the

Government to assert its affirmative defenses in ggalse to the prisoner’s

! As to the very different protocol that governs a §2@fbceeding versus a civil case, when a
traditional civil case is filed, the plaintiff is subject to different pleading requents than the

Rules Governing 8§ 2255 Proceedings require for its movants. (Compare Fed. R. Civ. P. 8(a)
with 8§ 2255 Rule 2(b).) In a civil case, discovery is mandatory and the required disclgures
set out in great detail, whereas in a § 2255 proceeding, discovery can be conductedeamy by
of the court and within the parameters it allows. (Compare Fed. R. Civ. P. 26 with § 2255 Rule
6). Further, as discussedra, in 8§ 2255 litigation, the district court is required by rule to take

the lead in initially reviewing the case to determine whether there is amtipbteerit; in

traditional civil litigation, the defendatgpically shoulders that burden. Indeed, because some
of the federal civil rules are a poor fit for the procedures set out in the lspbesathat govern

§ 2255 proceedings, efforts to shoehorn them into the latter can be probledeatie.g.,

McBride v. Sharpg25 F.3d 962 at 967, 970 (11th Cir. 1994) (en banc), in which the court held
that the 10-day notice requirement found in the summary judgment provision of Fed. R. Civ. P.
56(c) is inconsistent with the summary disposition protocol established by the RulEH1Gg

§ 2254 Cases, Rule 8(a), when the parties do not raise issues requiring a factyaburtsjdlie

the record and the court does not rely on materials outside that record.
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motion. Indeed, § 2255 Rule 5 provides that the Government is not even required
to respond to the motion unless a judge requires it to do so, and when a response is
required, the rule requires only that the answer “address dgaadins in the
motion,” “state whether the moving party has used any other federal remedies,”
and “whether the moving party received an evidentiary hearing.” Rules Governing
§ 2255 Rule 5. The federal civil procedure rules factor in only becaus22bb8
Rule 12, which provides that “The Federal Rules of Civil Procedure and the
Federal Rules of Criminal Procedure, to the extent that they are not inconsistent
with any statutory provisions or these rules, may be applied to a proceeding under
these rules.”Thus, but for Fed. R. Civ. P. 8(c), which requires an affirmative
defense such as waiver to be asserted in any response to a pleading, Burgess would
lack any support for an argument that the Government had forfeited its ability to
rely on Burgess’s waiver of the right to challenge collaterally his sentence. Yet,
because Rule &)’s requirement that a defendant assert an affirmative defense is
not inconsistent with the § 2255 Rules’ silence on that point, in theory it should
apply.

But “theory” is the operative word becausePay sets out, even a violation
of Fed. R. Civ. P. 8(c) can be insufficient to assure victory for a prisoner seeking to
collaterally attack his conviction or sentence in federal court. As the majority

opinion explains, the Supreme Court helday that even when a state authority
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has failed to assert in its response certain affirmative deferspeifically,
exhaustion of remedies, procedural default-regroactivity of new decision, and
statute of limitations-available against § 2254 clainf, Fed. R. Civ. P. 8(c) does
not operate to render these defenses forfeited by the respondent. Instead, the
reviewing district court may still, within certain parameters, assert the affirmative
defense on behalf of the State and rely am denying the petitionSee Day547
U.S. at 205, 2089. Thus, as to all of the above affirmative defenses, even a Rule
8(c) violation by a state or federal respondent will not, by itself, insulate the
prisoner from dismissal based on those defenBas.as also noted by the
majority opinion, the Supreme Court indicated that it was only because the nature
of these particular defensesplicated“values beyond the concerns of the parties”
that the Court recognized an exemption from what would norrballule 8(c)’'s
prohibition of a district court'sua sponteeliance ora defense that the respondent
had omitted from its response.

The novel question before us in this case is whether aggBbnsesua
spontgudicial enforcement of a plea agreermprovision waiving a right to
collaterally attack a sentence serves to protect the same sort of institutional values

as does a court’s enforcement of the affirmative defenses of timeliness, exhaustion

2 28 U.S.C. § 2254 permits a state prisoner to collaterhfiffenge a state conviction in federal
court. 28 U.S.C. § 2255 governs the collateral challenge to a federal conviction.
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of remedies, procedural default, and #etroactivity. If it does, then, just as with
those other affirmative defenses, Fed. R. Civ. P. 8(c) would not stand in the way
of a district coursua sponteelying on the defense, even though the Government
failed to assert it in its response. On this point, | agree with the majority that it is
mostly the concern of the parties, not the court, that such a plea agreement
provision be enforced, and it therefore makes sense to expect the party who would
benefit from enforcement to mention that concern either in pugsar opposing
relief. And | therefore concur thatsaa spontepostresponse dismissal based on a
collateratattack waiver does not enjoy the protection from application of Rule 8(c)
thatDay extends to other affirmative defenses. | also observe, leswkat
taking Day together with our ruling in this case, it appears that an appeal/collateral
challenge waiver by a prisoner is, at least at present, the only affirmative defense
a 8 2255 motion that will be deemed forfeitable by a breach of Rule Bl
only one affirmative defense associated with2285 motion appears to be
categorically precluded by a federal civil procedure rule that purportedly deems as
forfeited any affirmative defense not raised in a respondent’s response illustrates
the rarrowness of our ruling.

Moreover, | do not read our opinion today as in any way constraining the
ability of a district court t@ua sponteaise the issue of the plea waiver when it is

setting out the issues in the case that it wishes the partiesressded develop.
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One of the most important distinctions between the federal civil procedure rules
and the rules governing 8§ 2255 litigation lies in the very different role that the
district court occupies in each proceeding. In a civil case, the detaydecally

takes the lead in seeking dismissal of the case or a narrowing of the Seee

e.g, Fed. R. Civ. P. 12(b), 12(c), 12(e), 12(f). With 225 motion, however, the
special rules vest in the district court the duty and responsibility to initially assess
the case to determine whether there is sufficient merit to permit it to move forward.
Specifically, § 2255 Rule 4 (Preliminary Review) requires that the clerk forward a
§ 2255 motion to the judge who tried the underlying criminal t&sction 2255

Rule 4(a) (Initial consideration by judge) requires the judge to promptly examine
the motion and “[i]f it plainly appears from the motion, any attached exhibits, and
the record of prior proceedings that the moving party is not entitled &b, tek
judgemustdismiss the motion....” § 2255 Rule 4(b) (emphasis added). If the
court does not dismiss the motion, it must then direct the Government to respond
or to take other action directed by the colit. In short, 82255 litigation carmgo
nowhere until the district court first reviews the prisoner’s motion and determines
that it can proceed: a process that is quite at odds with the way in which traditional

civil litigation operates.

% Under the EderalRules of Gvil Procedure, upon service of the complaint, the defendant is
required either to file an answer (Bu.2(a)(1)(A)),a motion to dismiss (Rule 12(b)), or a
motion for a more definite statement (Rule 1R({Pbviously, the defendait civil litigation is
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And because it is the district court’s responsibility to initially assess and then
direct and manage the § 2255 litigation, | do not read our opinion as in any way
gagging the court as it goes about that endeavor. Further, even when the district
court, via its initial review, does not identify an app&alver as a matter for the
Government to address in its respersed the Government then fails to raise that
defense—our opinion todayloesnot mean that the Government cannot
subsequently file a motion pursuant to Fed. R. Civ. P. 15(a) to amend itssespon
to add that defenseTo that point, although affirming the district court’s action
Day,’ the Supreme Court noted that insteadwaf spontéssuing to the petitioner a
show cause order to explain why the petition was not untimely, the district court
could have informed the State of the timeliness issue and entertained any
subsequent motion by the State to amend its andagy,. 547 U.S. at 209. As the
Court noted, “Recognizing that an amendment to the State’s answer might have

obviated this controversy, we see no dispositive difference between that route, and

not permitted to wait until the district cowssesses the merits of templaint before launching
its opening salvo.

* This avenue is not open to the Government in this case, though, because after it responded, the
Government never filed a motion to amend to assert the waiver defense. In short,rah) teena
district court willbe required to decide Burgess’s collateral attack on his sentence on the merits

> In Day, the state respondent had erroneously indicated in its response that the § 2254 petition
was timely, based on an erroneous mathematical calculation that was obvleistagistrate

judge who had been newly assigned to the case. Taking notice ofadnjsrex magistrate judge

sua spontelirected the § 2254 petitioner to show cause why the petition should not be dismissed
as untimely.
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the one taken hereld. (footnote omitted). Indeed, notwithstanding the dissent’
disagreement that the district court was empowered to issuee sponteuling

based on an affirmative defense not raised by the Government in its response, the
majority opinion inDay noted the Court’s unanimity on the above poiat.at 209

n.9. Tle dissent confirmed its agreement that a-pegbonse motion to amend by

the State, after being informed by the Court of the timeliness issue, would handle
its concerns and would be appropriate:

| agree with the Court that today’s decision will have little impact on
the outcome of district court proceedings. In particllagree that

“if a district judge does detect a clear computation error, no Rule,
statute, or constitutional provision commdanthe judge to suppress
that knowledgg ante, at [210]. Rather, a judge may call the
timeliness issue to the State’s attention and invite a motion to amend
the pleadings under Civil Rule 15(a), under which “leave shall be
freely given when justice to requires.” In fact, in providing for leave
whenever “justice so requires,” Rule 15(a), the Civil Rules fully
accommodate the comity and finality interests that the Court thinks
require a departure from the Civil Rules . . . Requiring the State to
take the Hirmative step of amending its own pleading at least
observes the formalities of our adversary system, which is a nontrivial
value initself . . ..

Day, 547 U.S. at 216 n.2 (Scalia, J., dissenting) (emphasis added).
In summary, the following is how | agl the majority opinion and the basis
on which | concur. During its preliminary review and before any response is filed
by the Government, a district court may rasa sponta collateralattack waiver
and direct the parties to resporiday, 547 U.S. §210. If the district court has

failed to instruct the Government to address the collatdtatk waiver, it is the
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Government’s responsibility to assert this particular affirmative defense in its
response. If, however, it fails to do so initially, thevernment may nonetheless
later file a motion pursuant to Fed. R. Civ. P. 15(a) to amend its response to add
this waiver defense. In deciding whether it will allow the Government to belatedly
raise this affirmative defense, the district court will agply standards

traditionally used to decide such a motion.

With these points of emphasis, | concur in the majority opinion.
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