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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1512880

D.C. Docket No4:14-cv-00062MW-GRJ

MICHAEL ROGERS
PetitionerAppellant,

Versus

SECRETARY, DEPARTMENT OF CORRECTIONS
RespondenAppellee.

Appeal from the United States District Court
for the Northern District of Florida

(May 2, 2017

BeforeWILSON and JULIE CARNES, Circuit Judges, and HALDistrict
Judge.

WILSON, Circuit Judge

" Honorable James Randal l[H&)nited States District Judder the Southern District of
Georgia, sitting by designation.
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Michael R@ersargues, and th8ecretary of the Florida Department of
Corrections disputes, that Rogers’s motion urrlde 3.800(c) Florida Rules of
Criminal Procedureplled thetime in whichhe couldpetitionfor federal habeas
relief. Under 28U.S.C. 82244(d)(2), thidimeis tolled duringhe pendency od
state prisoner’s application for “collateral review.” The Supreme Qediries
“collateral review” as any “judicial reexamination of a judgment or claim in a
proceeding outside of the direct review proced&dll v. Kholi, 562U.S. 545, 58,
131 S. Ct. 1278, 1285 (2011Because &ule3.800(c)motionis an application
for such judicial reexaminatiowe hold that Rogers’s motidolled thetimein
which he could petition for federal habeas relief. We reverse the district court’s
dismissal of Rogers’s petition and remand for further proceedings.

l.

Rogers was convicted of sexual battery on a minor under the age of 12 and
sentenced, among other things, to life imprisonm&hte conviction and sentence
became finabn May 12, 2010 OnJune23, 2010, Rogers moved to reduce his
sentence undérule 3.800(c) whichgrantsa Florida trial courthe discretion to
reduceasentenceafter an appellate court’s affirmation of thegality of the
sentence The denial of the motion became firal August9, 2011. On

October28, 2011, Rogemnoved under Rule 358, challengingthe trial court’s
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jurisdictionover hiscriminal case The denial of the motion became firal
August5, 2013

On Januangl, 2014, Rogers petitioned for federal habeas relief under
28U.S.C. 82254. The Secretary of the Florida Department of Corrections moved
to dismiss the petitiofor, among other reasons, untimeliness. The Secretary
argued thathe oneyearlimitations p&iod in which Rogers could petition for
federal habeaslief expired on July27, 2011, and that Rogersxle 3.800(c)
motion failed to toll this limitations period. Neither partypligedthe tolling
effect of a Rule8.850 motion.Thus,the parties agred thatif the Rule3.800(c)
motiontolledthe limitations period, the feds habeas petition was timeiynd
that,if the motion did not, the petition was untimely.

Recommendinghat the district court grant the Secretary’s motion to
dismiss a magistate judgestated, among other reasotiat theRule 3.800(c)
motion failedto toll the limitations period. The district court adopted the
recommendation, granted the motion, and dismissefédszal habeagetition.
Rogers appealed, and tloisurtgrarted a certificate of appealabilion one issue
“Whether Rogers’s habeas petition was untimely uiglee44(d)2)].”

Il.
Under§ 2244(d)(2) a state prisoner cdall the oneyear limitations period

for afederal habeas petition by applying for “collateral reviawstate court
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The time during which a properly filed application for
State postonviction or other collateral review with
respect to the pertinent judgment or claim is pending
shall not be counted toward any period of limitation
unde this subsection.

The partieslispute whether a Florida prisoner’'s R81800c) motionto reduce a
sentence is an application for collateral revidRule 3.800states:

(a) Correction. . .. A court may at any time correct an
illegal sentence imposed by.it . .

(c) Reduction and Modification. A court may reduce or
modify . . . a legal sentence imposed by it, sua sponte,
upon motion filed, within 6@ays after the
imposition. . .. If review is upon motionthe trial court

shall have 9@ays from the date the motion is filed or
such time as agreed by the parties or as extended by the
trial court to enter an order ruling on the motion. This
subdivision shall not bapplicable to those cases . . . in
which the trial judge has imposed the minimum
mandatory sentence or has no sentencing discretion.

Controlling our analysis her&hoali likewiseinvolved“the question whether
a motion to reduce [a] sentence tolls pleeiod of limitation under 8244(d)(2).”
562 U.Sat550, 131S.Ct. at1283. Kholi reviewed a Rhode Island prisoner’s
motionto reduce a sentence, which is a requederRule 35(a),Rhode Island
Superior Court Rules of Criminal Procedure
Correction or reduction of sentence. The court may
correct an illegal sentence at any time. The court may

correct a sentence imposed in an illegal manneriand
may reduce any sentence when a motion is filed within

4
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one hundred and twenty (120) days after the sentence is

imposed . ... The court shall act on the motion within a

reasonable time, provided that any delay by the court in

ruling on the motion shall not prejudice the movant. The

court may reduce a sents) the execution of which has

been suspended, upon revocation of probation.
(emphasis added).

After exploring the dictionary definiti@of “collateral” and‘review,” Kholi
determined that “review” is a “judicial reexamination” ahdt “collateral revew”

Is any “judicial reexamination of a judgment or claim in a proceeding outside of
the direct review processld. at553, 131 S. Ct. dt285(internal quotation marks
omitted) Also, Kholi noted thag 2244(d)(2) allows tollindor the purpose of
incentivizing“litigants to exhausall available state remedies before proceeding in
the lower federal courts.td. at558, 131S. Ct. at1288(internal quotation marks
omitted) Waiting until a prisoner exhausts all available state reméfigbers
principles of comity, finality, and federalism/Id. (internal quotdons marks
omitted).

Baseal on thedefinition of collaterateview andhepurpose of tollingKholi
concluded thaa Rule35(a)motion to reduce a sentence tolls the limitations period
for afederal habeagetition.

1.

We review de novo a dismissal ofesleral habeas petitiaas time barred.

Colev. Warden, Ga. Sate Prison, 768 F.3d 1150, 1155 (11th Cir. 2014fter
5
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denovoreviewand in accord wittKholi, we hold that aRule 3.800(c)motionis an
application for collateral review, whidblls the limitations period for a federal
habeas petitionA Rule 3.800(c) motiorfits squarely withirkKholi’s definition of

an applicabn for collaterareview. UnderRule 3.800(c) a prisoner can move for

a reduction or modification of a legal sentence. Such a motion is “outside of the
direct review process” and is an application to the court for a reexamination of a
sentence See Kholi, 562U.S. at553, 131S. Ct. at1285.

Also, Kholi’s emphasis on the “principles cbmity, finality, and
federalism” compeaour conclusion that a Rule 3.800(c) tolls the limitations
period. Seeid. at558, 131 S. Ct. dt288(internal quotation marks omitted)

Based on these principles, we must resptaridas choice tooffer to its prisoners
theremedy inRule 3.800(c)by waiting to interveneuntil afteraFloridacourt
resolves ampplication for such remedyA Floridacourts resolution of a

Rule 3.800(c)motion might even“obviat[e] the need fora prisoner to petition for
federal habeas relietd.

Arguing thata Rule 3.800(c) motiorfails to toll becausthe motion is“a
request for lenien¢y—not an ‘attackon the legality of” a senteneethe Secretary
relies onAlexander v. Secretary, Department of Corrections, 523F.3d 1291
(11thCir. 2008) Howeveraprior panels holding isnotbindingif it has been

“overruled or undermined to the pointadfrogation by the Supreme Court.”
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United Satesv. Archer, 531F.3d 1347, 1352 (11t@ir. 2008) Published before
the Supreme Court’s decisionHKioli, Alexander held that an application for
collateral review must challenge the legality of a senteAbexander wasone of
many cases exemplifying split betweemwircuitsholding thata “motion to reduce
[a] sentence does not toll” and circumsiding thata“motion to reducéa]
sentence tolls See Kholi, 562 U.S. ab50 n.2, 1315.Ct. at1283 n.2. And Kholi
resolved the circuit split by holding thaty “judicial reexamination of a judgment
or claim in a proceeding outsidéthe direct review process” tolls the limitations
period under 8244(d)(2). Seeid. at553, 131S. Ct. at1285 In other words,
Kholi abrogateddlexander and similar cases by holding that an application for
collateral review need neahallenge the legality of a senten@eeid. The
Secretary’s argument and reliancetlb@ abrogatedlexander is misguided.

Also, arguingagainst the tolling effect of Rule 3.800(c) motion, the
Secretanyistinguishedkule 3.800(c)from Rhode Island’Rule35(a)* This
argument is also misguideadione of the highlightedifferences preventKholi
from applying toa Rule3.800(c) motion.The Secretary highlighthata Florida

prisonergenerallycannot appeal the denial oRalle 3.800(c) motion; thato legal

! In support othis argument, the Secretary cites an unpublished per curiam opinion,
Baker v. McNEeil, 439 F. App’x 786, 787 (11th Cir. 2011 this circuit, an unpublished opinion
“may be cited as persuasive authority” butnst‘considered binding precedéni.lth Cir.
R. 36-2;see also Bonilla v. Baker Concrete Const., Inc., 487 F.3d 1340, 1345 n.7 (1Xtr.
2007)(*Unpublished opinions are not controlling authority and are persuasive only insofar as
their legal analysis warrantk.

7
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standarcexists governing the outcomadRule 3.800(c)motion; andhata

Rule 3.800(c)motion does not toll the limitations period for direct appeal.
However,Kholi explainecthat collateral reviewonstitutesany “judicial

reexamination of a judgment or claim in a proceeding outside of the direct review
process 562U.S. at553, 131 SCt. at1285 No requirement existhatan
application for collateral review include the ability to appeal a trial court’s
reexaminatiorof a sentencdhat a legal standard govern the reexamination; and
thatthe tolling practicesf the statenfluencewhether a motion tolls the

limitations period for a federal habeas petition.

The Secretaridentifies anothedifferencein the two states’ rulesin Rhode
Island, he same subsectierRule 35(a}—governs a prisoner’'s motion to correct
an illegal sentencand his motion for a reduction of a sentence. In Flprida
different subsectiors-Rule 3.800(a) andc)—govern these motionsThe
Secretary argues that, because of this difference, dfieotifs reasons for holding
that a Rule 35(a) motion tolls the limitations period is inapplicable to a
Rule 3.800(c) motion. Kholi explainedthat, ifa Rule 35(a) motioto correct an
illegal sentencetolls the limitations period and a Rule 35(a) motiomreduction
of a legal sentence does notit would “greatly complicate #gawork of federal
habeas courts” to have to determine which type of motion a prisoner haddiled.

The Secretary argues that in Florida,long as arisoner clarifies that his nion
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was underRule 3.800(c), which governs onthhereduction of degalsentence, a
federal court evaluating the timeliness of the prisorfedsral habeas petition
would not need to determinehattype of state motion the prisoner had filed
However this differencebetween the rulas immaterial Kholi’s concern in
requiring federal courts to determine the nature of a state ns#rgad only to
supplemenKholi’s two primary reasons fdrolding thata motion to reduce a
sentencéolls—thedefinition of collateral review and the purpose of tollirgnd,
as explained above, the primary reasamspelthe conclusion tha

Rule 3.80(c) motiontolls.

Finally, the Secretargrgueghat allowing aRule 3.800(c)motion to toll the
limitations period not only allows “criminal judgments [to be] long subject to
federal habeaactions,” which*'would thwart[§ 2244’s foundation in comity,”
but also “allow[s] inmates to toll the federal limitation period at willHis
argument isnisguidedbecausdrule 3.800(c)limits the number of days mwhicha
prisoner can movir reduction of a sentenee60 days after final judgment.

V.

A motion under Rule 3.800(c), Florida Rules of Criminal Procedalis,
the limitations period for a federal habeas petition. We reverse the district court’s
dismissal of Rogers’s petition for federal habeas relief and remand for further

proceedings.
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REVERSED AND REMANDED.

10



