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PER CURIAM:

This appeal requires us to decide whether a county and the healthcare
provider at its jd are liable for the death giretrial detaine@racylLeeVeira, 42
U.S.C. 81983,where the recardoes not establish a pattern of similar incidents at
the jail, krowledge by county policymakers of theactice thathe plaintiff alleges
violated the detainee’s constitutional rightsaarausal link betweesmny custom of
the healthcare providandthe detainee death. Three days aftéeiraturned
herself in at the Volusia County jail, the medical stafthe jail furnishedby
Corizon Health, Ingdiagnosed her as suffering from opiate withdrawal. The
medical staff devised a treatment plan for Veira that required officers, not medical
personnel, tmbserveher every fifteen minutes. Officers found her dead in her cell
threeanda-half days later. The personal representative of Veira's efath
Denhamsued Volusia County and Corizéor violatingVeira’s rights under the
Fourteenth Amendment by acting with deliberate indifference to Veira’s serious
medical needsd. 8§ 1983. Volusia County and Corizon moved for summary
judgment on the ground that Denham failed to establish facts that phated t
either entity had a custom or policy of deliberate indiffer¢ndéeira’s serious
medical needsThe distri¢ court granted the motions. Aftezviewingthe record
and the parties’ briefs, and hearing oral argumeatagree that Volusia County

and rizon are entitled to summary judgment. Because Denham has failed to
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establish a genuine issue of material fact regarding whether either entity had a
custom or policy of deliberate indifference that caused Veira’'s deathifiwe the
decision of the disict court.

. BACKGROUND

The facts of this case are undeniably tra@ic.September 9, 2009gira
turned herself in at the Volusia County Jafter she violatetierprobation for
convictions of drivingwvith acanceéd, suspended, or revokiktenseandfleeing
law enforcement officers. Corizon was the contract healthcare provider at.the jai
Before helimprisonmentVeira was prescribed Oxycodone and Xabgher
physicianto treat symptomef chronicbackpain Theseprescribed medications
were discontinued aft&feira’s bookingbecause Oxycodone and Xanax may not
be distributed to inmates.

Three days after she entered the jail, Veira went to the medical clinic and
expressed that she had been vomiting in her Aellrse identified signs of opiate
withdrawal and called the nurse practitioner. Without examining Veira, a doctor
gave “Physician’s Orders” over the phone that prescribed various medications and
instructed that Veira be placed on a clear liquid diet faetlilaysThe medical
staff also began a medical protocol to monitor Veira’'s withdrawal symptoms and
moved Veirarom thegeneralprisonpopulation to medical segregation, where she

was placed on medical watchail policy requird that corrections officersbserve
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an inmate on medical watch “in time intervals not to exceed every 15 minutes and
document]] as such on a watch sheet.

In the “early afternoon” on September 14, two days after Veira was placed
on the medical protocol, she called her friend Crystal Wharton. She told Wharton
that she felt sicker than evieefore and had submitted multiple requests for mental
health servicebut thatno nurse had come to see her. Veira asked Wharton to call
the medical clinic for her, which Wharton did. The medical staff saw Veira at 3:45
p.m. that day.

Veira went to the nursestation again the next day, @ember 15, at around
2:30 p.m. According to one nurse, Nurse Jones, Veira “was slumped over lying
across 3 chairs, lethargic, diaphoretic, with pale skinsamal legs twitching,

[and] exhibiting slurred speech.” Jongasconcerned. She informed the head

nurse that Veira needed immediate medical attention and looked like she needed to
go to the hospital. But thirty minutes later, when Jones returned torgeshu

station, Veira was in the same condition. The head nurse told Jones that she had
not seen Veira “and that the other [nurse] could see [Veira] when she was done
with what she was doingWhen the other nurse examined Veira, she discovered

that Veira lad lost so much weiglsince she entered the jthlat the blood pressure

cuff would not fit. The other nurse later told Jones that the heae had said

Veira was “just DT'’ing, [was] already on MLD and medication,” and just needed
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water! A member of tie medical staffvrote in Veira’s medical record thatt this
time, Veira wassuffering from mild withdrawal.

That night, Veira “moaned and cried out loudly in pain . . ., asking for
help,” but the guards ignored her pleas and “talk[ed] among themselves in a
negative fashion about ‘people comin’ in here on dfufyse watch sheet for that
evening and the following morning did not “shopgny hint of[a] problem.” But
at 9:45 a.m., an officer found Veira unconscious in her cell. Veira was “in full rigor
mortis and with moderate liver mortigder body was covered in “a dark green
bilious vomit,” and a “cup next to her head was filled to the brim with the same
fluid.” According to the watch she@dr that time period, Veira had beehserved
every fifteen nmutes.The majority of the notations stated that Veira was observed
lying on her bunk breathing, and none of them marked anything out of the
ordinary.

Two officers admitted that they made incorregtries on the watch sheet in
the hour or two before Vie's death. One of the officers stated thatwshee “on
bunk breathing” on the watch sheet incorrectly for the 8:45 a.m. and 9:00 a.m.
entries.The officersaid that shactuallysaw Veira sitting on the toilet at 8:45 a.m.
and standing at her cell doarr 9:00 a.m. The other officersargeant, wrote on the

watch sheet that she spoke with Veira at 8:33, &t later stated that she did not

! The abbreviations are not defined in the reaortly the parties.
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speak with heandinstead saw her on her bed, apparently sleefing.of

Denham’s medical experts disputed thetatements. H&tated that “purported
observations of . . . Veira by gtaff that she was standing at her door less than an
hour before she was found unresponsive, or sitting on the toilet just over an hour
before she was found, are preposterous” bsg@ased orthe condition of the

body when it was found, Veira had likely been dead for at least one to two hours
before she was found at 9:54 a.m.

Additionally, the officersoften recorded watches that never occurred, and
the supervisors would help the officers falsify the sheets. According to Dr. Marilyn
Ford, theCorrections Director for the Volusia County Division of Correctjons
employeeecords from 2005 through the date of Veira’s death in 28@8al that,
excluding the reprimands associated Withra’'s death, there were “eight other
instances where corrections officers either failed to properly maintain watch over
inmates or failed to properly document their activities.” Dr. Ford explained that
“[iln every case, employees were disciplined.”

At the autopsythe medical examiner discovered that Veira had lost at least
19 pounds over the senda-half days she was imprisoned. He listed “withdrawal
from opiate abuse” as a significant conditionVeira’s cause of death. DKris
Sperry, one of Denham’s medical experts, stated that, in his oginema died of

the complications of severe vomiting and dehydration which caused her to vomit,
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aspirate that vomit, develop aspiration pneumonia, anddre3perry stated that
Veira likely would have survived had she been transferred to a medical facility “at
least on the evening before she was found deceased.”

An inmate was discovered dead at thegalkeast one other time. A former
officer reported that he “recall[ed] one instapc®r to but similar to the Veira
case in which [he] and [another officer] were the first to respond to an inmate
classified close watch and housed in the former medical clinic who had been dead
so long when [they] discovered him that he [was] fully rigndl his bodily fluids
were soaking through thiessue of his back into the mattress.”

Denham as personal representative for Veira’'s estate, filed a complaint
against Volusia County and Corizaillegng thatVolusia County and Corizon
violated Veira's Fourteenth Amendment rights by acting with deliberate
indifference to Veira’s serious medical needs, 42 U.S1983.Volusia County
and Corizon filed motions for summary judgmemhichthe district court granted.
Specifically, hedistrict courtdetermired that Denham failed to produce evidence
that “Volusia County’s policymakers or the policymakers in its department of
corrections had actual or constructive knowledge of the constitutionalbtive
practice” and determined that Denham failed to pralddrate indifference under
atheory of liability forfailure to train because skél notestablish a widespread

pattern of similar constitutional violations by untrained employees or establish that
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the need for more or different training was “obvious.” The district court also
determined thatlthough a rational jury could determine that Corizon had a
custom of failing to complete intake paperwork accurately, Denham failed “to
produce affirmative evidence showing a direct causal link between this caistbm
Veira’s death.’And to the extent any of Denham’s argunsarttuld be construed

as an allegation of a custom of providing inadequate medical care, the district court
statedthatthe record refuted this assertion by provingt Corizon’s staff

interactel with Veira multiple times every day. Finally, to the extent Denham
alleged in hecomplaint that Veira’s death may have been caused by a policy or
custom of understaffing the jail, the district court determined that Denham failed to
produe any evidencef understaffingand instead relied on conclusory allusitms

that effect

1. STANDARD OF REVIEW

“This Court reviewsle novosummary judgment rulings and draws all
inferences and reviews all evidence in the light most favorable to themoaing
party.” Moton v. Cowart631 F.3d 1337, 1341 (11th Cir. 200X3ummary
judgment is appropriate ‘if the movant shows that there genoine dispute as to
any material fact and the movant is entitled to judgment as a matter of Graigj’
v. Floyd Cty, 643 F.3d 1306, 1309 (11th Cir. 2011) (quoting Fed. R. Civ. P.

56(9). If the moving party is able to successfully meet this initial burden, the
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burden then shifts to the plaintiff to provide evidence showing that a genuine issue
of material fact exists for trialCelotex Corp. v. Catretty77 U.S. 317, 330 (1986).
However, the plaintiff must do more than simply cast a metaphysicat doub
regarding material factdlatsushita Elecindus Co. v. Zenith Radio Corp4,75

U.S. 574, 586 (1986). “A party asserting that a fact cannot begenisnely

disputed must support the assertion by citing to particular parts of materials in the
record” Fed.R.Civ. P. 56(c)(1)(A).

Moreover, ifthe nonmoving party fails tmake a sufficient showing to
establish the existence of assentiaklement to that party’s case, there can be no
genuine issue as to any material fact, since a complete failure of proof concerning
an essential element of the nonmoving party’s case necessarily renders all other
facts immaterial.Craig, 643 F.3dat 1309(quotingCelotex Corp.477 U.Sat
322-23).

[11. DISCUSSION

Section 1983 “creates a private right of action to vindicate violations of
‘rights, privileges, or immunities secured by the Constitution and laws’ of the
United States.Rehberg v. PaulkL32S. Ct. 1497, 1501(2012). Under the statute,
“le]very person’'who acts under color of state law to deprive another of a
constitutional right shall be answerable to that person in a suit for damages.”

Imbler v. Pachtmam24 U.S. 409, 417 (1976).ocal governing bodiesare
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“persons” for purposes of section 1983 and “can be sued directly 816888 for
monetary, declaratory, or injunctive relief where the action that is alleged to be
unconstitutional implements or executes a policyafficially adopted and
promulgated by that body’s officerdVionell v. Dg'’t of Soc Servs. of Y., 436
U.S. 658, 690 (1978). And “although the touchstone o§th@83 action against a
government body is an allegation that official policy is responsible for a
deprivation of rights protected by the Constitution,” municipaiiéso fnay be
sued for constitutional deprivations visited pursuant to governnientstbm
even though such a custom has not received formal apgraat 696-91. A
private entity, like Corizon, is subject to liability underction1983 when it
“performs a function traditionally within the exclusive prerogative of the state,”
such as contracting with the county to provide medical services to inbestasse
it becomes “the functional equivalent of the municipalimdersection1983
when it perforrs such a functionCraig, 643 F.3d at 1310 (alterations and
guotation marks omitted)To survive summary judgment, the record must contain
sufficient evidenceo create a genuine dispute of material fact on each of the three
elements ofiability under £ction 1983Seed. at 1309-10.

First, Denham must establish that Veira’'s constitutional rights were violated.
McDowell v. Brown392 F.3d 1283, 1289 (11th Cir. 2004). Denham contends that

Volusia Countyand CorizordeprivedVeiraof her right to due process under the

10
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Fourteenth Amendment. As a pretrial detainee, Veira’'s “rights[egjsinder the
due process clause of the Fourteenth Amendment rather than the Eighth
Amendment,” but Denham’s “claims are subject to the same scrutiny as if they had
been brought as deliberate indifference claims under the Eighth Amendment.”
Mann v. Taser Int’l, InG.588 F.3d 1291, 1306 (11th Cir. 2009 establish that
Veira’s constitutional rights were violateal in other words, t@revail on eclaim
of deliberate indifference taserious medical nee®enhammust show (1) a
serious medical nee(@) the Defendants’ deliberate indifference to that neel
(3) causation between that indifference &fedra’s injury.Craig, 643 F.3d at
1310.

Second Denham must show “that the municipality had a custom or policy
that constituted deliberate indifference to that constitutional riggftDowell 392
at 1289. A county is not liable under section 1983 for injuries caused solely by its
employeesMcDowell 392 F.3d at 1289, amday be held liable only when the
execution of a government policy or custom causes the irfQuigyof Canton v.
Harris, 489 U.S. 378, 385 (1989). There are at least five waysotea municipal
policy or custom, Erwin Chemerinsiyederal Jurisdictiorb11 (5th ed. 2007)ut
only two are relevanto this appealA municipality may be liable under section
1983 for violations of constitutional rights causedalyyolicy of failing to train its

municipal employee<;anton 489 U.S. aB80, and “an act performed pursuant to

11
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a ‘custom’ that has not been formally approved by an appropriate decisionmaker
may fairly subject a municipality to liabilityn the theory that the relevant practice
Is so widespread as to have the force of'1d&ud. of Cty. Comm’rs of Bryan Cty. v.
Brown, 520 U.S. 397, 404 (1997).

Third, Denham must establish “that the policy or custom caused the
violation.” McDowell 392 F.3d at 1289In sum,to survive summary judgment,
Denham must produce evidence sufficientteate a genuine dispute of material
fact oneachelement of liability under section 1983: “(1) that [xées]
constitutional rights were violated; (2) that the municipality had a custom or policy
that constituted deliberate indifference to that constitutional right; and (3) that the
policy or custom caused the violatiohd:

Denham asserts/e theories of liability, and eaabf these theories fails.
First,she argues that Volusia County and Corizon had policies of failing to train
the guards at the Volusia County jail, but she fails to present evidence that proves
that the entities had this policy. This argument fails on the second factor. Second,
she argues that Volusia County had a custom of falsifying records to cover up the
officer’s failure to peiorm watches every fifteen minutes as required, but she fails
to establish that any policymaker at Volusia County knew about this practice. This
argument also fails on the second factor. Third, she argues that Corizon had a

custom of failing to perform thiatake procedures correctly, but she does not

12
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explain how this custom caused Veira’s death. This argument fails on the third
factor. Fourth, Denham argues that Corizon had a custom of providing inadequate
medical care, byt mostshesubmitted evidencguggestinghat Corizon
provided inadequate medical care on only a single paocasionThis argunent
fails on the second factoFifth, Denhamargues that Volusia County hagalicy
or customof understaffing, but she fails to establish that a policymaker’s budget
decision was highly likely to cause Veira’s death. This argument fails on the third
factor.
A. Denham Did Not Produce Sufficient Evidence to Establish that Volusia
County and Corizon Had Policies of Failing to Train the Officers at the Jail.
Denham argues that corrections officers in the medical segregation unit at
the jail “performed critical medical duties with respect to [the] most seriously ill
inmates” but were not trained to provide nonemergency medical services. She
asserts that this failure to train constitutes a custom or policy of deliberate
indifference. A municipality may be liable for failing to train its employees if
“such inadequate training can justifiably be said to represent ‘city policy.™
Canton 489 U.S. at 390. “Since a municipality rarely will have an express written
or oral policy of inadequately training or supervising its employees plaintiff
may prove a city policy by showing that the municipality’s failure to train

evidenced a ‘deliberate indifference’ to tinghts of its inhabitants.Gold v. City

13
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of Miami, 151 F.3d 1346, 1350 (11th Cir. 1998). The failure to train must “reflect[]
a ‘deliberate’ or ‘conscious’ choice by a municipalitganton 489 U.S. at 389.

“To establish a ‘deliberate or conscious chomesuch ‘deliberate indifference,’ a
plaintiff must present some evidence that the municipality knew of a need to train
and/or supervise in a particular area and the municipality made a deliberage choic
not to take any actionGold, 151 F.3d at 1350.

A municipality might be on notice of a need to train or supervise in a
particular area if “the need for more or different training is so obvious, and the
inadequacy so likely to result in the violation of constitutional rights, that the
policymakers of the city can reasonably be said to have been deliberately
indifferent to the need” or if the employees of the municipality “in exercising their
discretion, so often violate constitutional rights that the need for further training
must have been plainly obviotsthe city policymakers.Canton 489 U.S. at 390
& n.10. Denham argues that Volusia County and Corizon failed to provide the
correctional officers at the jail with medical trainjmigspite using the officers to
perform “critical medical dutie% andthat this need to train was obviouRhis
argument fails.

Denham failed to produce sufficient evidence to prove that it was obvious
thatthe correctional officers at the Volusia County jail needed “more or different”

training. This standard is difficult to meet. The Supreme Court has never

14
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determined that the need for “more or different” training was obvious. It has
“given only a hypothetical example of a need to train being ‘so obvious’ without
prior constitutional violations: the use of deadly force where firearms are provided
to police officers."Gold, 151 F.3d at 1352 (citinGanton 489 U.S. at 390 n.10).
The facts in this appeal are not analogous to this hypothdeahamcontends
that it was obvioushatthe officers at the jail needed medical training because
Volusia Countyand Corizon used the officers “to perform critical medical dtities
But the record does not establish that the officers performed “critical medical
duties] let alone medical duties. In fact, the officarsre not permittetb peform
the functions of medical staixcept in emergency situations, for which the
officers were provided emergency medical training. To whatever extent the
officers needed training to deal with “sgdécond decisions with lifer-death
consequencé$” like armed police contemplating the use of deadly faCosnick
v. Thompson563 U.S. 51, 64 (2011), that training was providgdirtue of the
emergency medical training

Becausdenham failed to identify a pattern of similar constitutional
violations shealso has not established that the Volusia County officers so often
violate constitutional rights that the need for furthen-emergency medical
servicedraining must have been plainly obvious to the Volusia County

policymakersSeeConnick 563 U.S at 62.Shecitestwo incidents—the incident

15
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involving Veira andone previous incident where an officer found a dead .iBaly
even assuming that this prior incident constitutes a “similar constitutional
violation,” wehave declined to hold a supervisor liable for failure to train where
the plaintiff provided evidence of a prior, similar incident with facts similar to the
plaintiff's. Keith v. DeKalb Cty.749 F.3d 1034, 1053 (11th Cir. 2014). We
determined that the one prior “incident did not providerdgiisite notice to [the
supervisor] that the training provided to detention officers was constitutionally
deficient.”Id. Likewise, ten complaints filed against one officer did not establish
that city officials were aware of past police misconduct bedigse was no
evidence that the past complaints had mBriboks v. Scheil813 F.2d 1191, 1193
(11th Cir. 1987). In contrast, we held a city liable where “[t]he evidence revealed
severalincidents involving the use of unreasonable and excessive fopaibg
officers” that established that the “city had knowledge of improper police conduct,
but failed to take proper remedial actioD€pew v. City of St. Mary387 F.2d

1496, 1499 (11th Cir. 1986¢mphasis added). Denham has produced only two
incidents These incidents do not establish sufficient evidence for a jury to find a
patternof constitutional violationsupportingDenham’stheory of liability for

failure to trainon noremergency medical services

16
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B. Denham Did Not Produce Sufficient Evidetzé&stablish that Volusia

Countyor Corizon Had a Custom that Caused Veira’'s Death

Denham also argues that Volusia County and Corizon had customs that
constitute policies of deliberate indifference. “[A]n act performed pursuant to a
‘custom’ that has ndieen formally approved by an appropriate decisionmaker
may fairly subject a municipality to liability on the theory that the relevant practice
Is so widespread as to have the force of [&vdwn, 520 U.S. at 404But it is
well established that a municipality may not be held liable under section 1983 on a
theory of respondeat superioDavis ex rel. Doe v. DeKalb Cty. Sch. Di&33
F.3d 1367, 1375 (11th Cir. 2000). “Instead, ‘recovery from a municipality is
limited to acts that are, properly speaking, acts of the municipdlitst is, acts
which the municipality hasfficially sanctioned or ordered.Idl. (Quotation marks
omitted) (quoting?embaur v. City of Cincinnatt75 U.S. 469, 478 (1986)). In
addition to identifyind‘conduct properly attributabl® the municipality,” Denham
must “show that the municipal action was taken with the requisite degree of
culpability,” that is, “with ‘deliberate indifference’ to its known or obvious
consequencesld. at 137576 (quotingBrown, 520 U.S. at 407).

Denhamargues that Volusia County had a custom of recording watches that
were not performed, but fails to produmadence that this conductpsoperly

atiributable to the municipalitypenham cites the affidavit of a former officer that

17
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states that the practice of failing to perform watches and falsifying the watch sheets
was “so pervasive” that he “personally [found] it inconceivable that they were not
known to the top administratorsdBut a municipality may not be held liable for the
acts ofits employees umlss the municipality sanctioned or ordered the acts. And
the record establishes that to the knowledge of Dr. Ford, a policymaker for Volusia
County, whenever an officer failed to perform a watch or falsified a record, the
officer was disciplinedOn this ecord, there is no evidence thia¢ tounty irany
way sanctioned the behavior of the officers who violated the watch policy because
to the extent the policymakers knew about this practice, the policymakers thought
the officers were punished. The record establishes that officers routinely falsified
records and the supervisors assisted in this prabtiteloes not establish that any
policymaker knew about this practice and did nothikggysuch Denham has failed
to establish a custom that is properly attributable to the municipality

Denham also argues that Corizon had a custom of failing to perform intakes
correctlyand that this failure prevented Corizon from diagnosing Veira for three
days, but Denham has not established that this practice caus&d ¥eath.The
medical staff diagnosed Veies suffering from opiate withdrawal and pladed
on a treatment protoctiree days after she entered the it nothing in the
record suggests that Veira dieelcaus®f Corizon’s failure to diagnose Veira

sooner. Even assuming that the failure to diagnose Veira earlier violated Veira’s

18
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rights andsatisfieshe standard for a policy of deliberate indifference, Denham
failed to establish that this policy caused Veira’'s death.

And to the extent Denham argutbsit Corizon had a custom of providing
inadequate medical care, she failed to establish that Corizon provided inadequate
medical care to other inmates. Denham established that, on one other occasion, an
inmate on medical watch was found dead and had been dead for a long time. But
she produces no evidence tying this death to any action of Corizon. Her claim that
Corizon had a custom of providing inadequate medical care restsrovigira’s

experiencesyhich areat mostproof of “a single incident of wonstitutional
activity.” Craig, 643 F.3d at 1312 (quotir@klahoma City vTuttle 471 U.S. 808,
823-24(1985). “That proof is ‘not sufficient to impose liability’ under section
1983.” Id. (quotingTuttle, 471 U.S. at 824 Assumingthat “providing in@equate
medical care” could be a custom and assuming that the medical care provided to
Denham was inadequate, Denham failed to present evidence of other incidents that
prove that Corizon had a custom of providing inadequate medical care.

Finally, Denham also seeks to hold Volusia County liable for Veira's death
based on an alleged policy or custom of understa#irige jail She relies on the
declarations of two former Volusia County correctional officersalicbnsed

practical nurse at the |&b support herssertion These declarations, however, are

insufficient to establish Volusia County’s liability in this case. To survive

19
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summary judgment, Denham must produce sufficient evidence that a
policymaker’s specific budget decision was highkely, and not simply more
likely, to inflict a particular injurySeeBrown, 392 F.3cat 1292 (providing that in
orderto prevent municipal liability for a decision from collapsing irdspondeat
superiorliability, a court must carefully test the linktaeeen the policymaker's
inadequate decision and the particular injury alleg&swe stated itMcDowell
to test such a link, we look to whether a complete review of the budget decision
and the resulting understaffed jail reveal that the policymakerdihawie known
that Veira’'s death was a “plainly obvious consequence” of that decikloriThe
County’s liability cannot be dependent on the scant likelihood that its budget
decisions would trickle down the administrative facets and deprive a persosr’ of
constitutional rights.ld. While the declarationsientioned abovenay support
Denham’scontention that the jail was understaff®dnham has failed to present
sufficientevidence that a policymaker’s specific budget decision was highly likely
to cause, or the “moving force” behind, Veira's dedth.at 1293. Although
Veira’s death was a tragic occurrence, the fact that the Cotbiyget practices
resulted in understaffing does not amount to a purposeful disregard which would
violate any citizen’s constitutional rightsId.

The standard for holding a municipality liable under section 1983 is high. A

plaintiff must prove that a federal right was violated, that the municipality had a

20
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policy of deliberate indifference, and that this policy caused the violation of the
plaintiff's federal right. Here, even assuming that the actions of Volimusty

and Corizon violated Vea's constitutional rights, Denham fails toadditsh the

facts necessary to survive summary judgment. She has not established that either
Volusia Countyor Corizon had policies that caused Veira’s death. Because she has
failed to make a showing sufficient to establish the existenekeofens essentl

to hercaseVolusia County and Corizon are entitled to summary judgment.

IV.CONCLUSION

We AFFIRM theentry ofsummary judgment in favor of Corizon and

Volusia County.
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ROSENBAUM, Circuit Judge, concurring

| concur in the panel’'s decision that the district court’s grant of summary
judgment to both Corizon Health and Volusia County must be affirmed on the
record in this case. | write separately, however, to note that, as to the County, in
the eight prior instances where corrections officers either failed to properly
maintain watch over inmates or failed to properly document the inmates’ activities,
the corrections officers were disciplined by only their immediate supervisors and
not by a policymaker for the County. Nor does the record in this case contain any
evidence that any County policymaker was ever aware that corrections officers
regularly and often with the encouragement of their immediate supervisors,
falsified inmate watch records. Had such evideot@ County policymaker’s
knowledge of this practice existed, the result here would have been different
because sufficient evidence exists to create a material issue of fact as to whether
the practice of falsifying inmate watch records was so widespread as to constitute a
custom or policy of Volusia County.

What happened here should not happen again. Counsel for Volusia County
conceded during oral argument that the facts adduced in this case have since been
“looked at” by County policymakers and would serve as “pretty firm evidence” of

notice in any future litigation. So | would expect that the Countyimithediately
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take all necessary remedial actions to correct the systemic failures identified in this

tragic and preventable case.
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