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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1513650

D.C. DocketNo. 3:15cv-00216MCR-CJK

BEACH COMMUNITY BANK,
Plaintiff-Appellant,
versus
CBG REAL ESTATE LLC,

DefendamntAppellee.

Appeal from the United States District Court
for the Northern District of Florida

(January 9, 2017)

BeforeWILSON andJULIE CARNES Circuit Judgesand ROYAL, District
Judge.

" Honorable C. Ashley Royal, United States District Jidgéhe Middle District of
Georgia, sitting by designation.
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PERCURIAM:

Beach Community Bank brought this lawsuit against CBG Real Estate,
LLC, asserting claimander Florida lavior fraud negligent misrepresentation,
and unjust enrichment. BeaalegedthatCBG inducedt into making a loan to a
third-party borrowerby misrepresenting the borrowecseditworthiness. On
CBG’s motion, the district court dismissed Beach’s claimsasbarredunder
Floridas statute of limitations Beachnow appeat that ruling After oral
argument, and upon careful consideration of the record, we agree with Beach that
the claims at issue should not have been dismissed as beirggtirad.

l.

In June 2005CBG’s predecessan-interest,Colonial Bank, N.A.loaned
over $14 millionto Riverwalk FreeporinvestmentsLLC to developreal estate
located inWalton County, Florida, which also served as collateral for the loan.
Riverwalk defaulted ear)yand oftenby failing to make timely payments. Despite
Riverwalk’s repeated defaultSolonial took no action tforeclose on its interest
in the real estatelnsteadit repeatedlynodified and renewed Riverwalk’s loan
In total, Riverwalk defaulted on thieanfour orfive timesbetween September
2006 and July 20QAand Colonial renewed the loan each time

In January 200&Riverwalk approached Beach about obtainimg@aloanto

pay downsomeof its debt toColonial Beach contactetbhn BeasleyColonials
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senior vice president and credit officer,ask about Riverwalk’s creditworthiness.
Over the course of several telephone conversaioktarch and April 2008
Beasleytold Beach that Riverwallwas “an excellent credit riskthat itwas

current and performing on its loan payments to Colonial tlaaidithad “excellent
prospects for full repaymeit Beasleydid not disclose Riverwalk’s repeated
defaults Based in part on Beasley’s glowing rep&@each loaned $2 million to
Riverwalkin May 2008 with the development properagainsening as collateral
Riverwalkimmediatelytransferred the $2.4 million to Colonial.

That same yeaColonials parent company created CBG Real Estate, LLC.
In December 20Q8without Beach’s knowledg€&olonial assigned the Riverwalk
loan to CBG"

In March 2009 whenRiverwalkonce again failed to pay its kg Colonial
declared th&iverwalkloan in default This time, however, Colonial did not@w
the loan. Instead, in May 2009nitiated foreclosuragainst Riverwalk Colonial
filed theforeclosure complainallegng that it was the owner and holdsrthe
Riverwalk loan and omitting any mention @BG'’s status On the same dayat
Colonialfiled its foreclosure actigrBeachikewise declared default on iswn
loanto Riverwalkand, in August 200Beachfiled its own foreclosure action

againstRiverwalk.

! For reasons thatreunclear, CBG assigned the loan back to Colonial Bank in March 2009, but
lateron that same day, Colonial Bank assigtieslloanright back to CBG.
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In October 201 early three years aftéling its foreclosure action,
Colonial amended its complaint against Riverwalk to name CBG as an additional
plaintiff. That prompted Beach to look into the relatiagpdtetween Colonial and
CBG. ltsinquiry revealed that Colonial and CBG shared the same parent
corporationand that Colonial had assigned its interest in the Riverwalk loan to
CBGin 2008 Beachalsolearned for the first time that Riverwalk had not been
current on its loans with Colonial in 2006 and 2007, contrary to what Beasley had
said in 2008but had instead defaulted on the loan numerous times.

On April 16, 2015 Beach filed a lawsuit against CBG in Florida state gourt
assertingvariousfraud claims—including fraudulent inducementommon law
fraud, fraudulent misrepresentation, and negligent misrepresefi@iomts +
IV)—as well as an unjust enrichmeatdim (Count V) Beach alleged that
Colonial had induced it into extending a loan to Riverwalk by misrepresenting
Riverwalk’s creditworthiness and that, as an assignee of the RiverwallCiBén,
wasliable for Colonial’s misrepresentations.

After removingthe case to federal district cowort diversity grounds, CBG

moved to dismissnder Federal Rule of Civil Procedure 12(b)(6). It contended

2 Under Florida law, a negligent misrepresentation claim sounds in eicammyv. State .

Bank & Tr., 749 F.3d 938, 951 (11th Cir. 2014), and is therefore subject to the same limitations
period as othefraud claims. See also Burton v. Linotype Co., 556 So. 2d 1126, 1129 (Fla. 3d

DCA 1989) (“Negligent misrepresentation is tantamount to fraud.”) (citation$eathi For the

sake of simplicity, we wilteferto Counts HV, which includeghe negligent misrepresentation
claim, as the “fraud claims.”
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that Beach'’s claims were barred by Florida’s statutaratations andhat Beach
hadotherwisefailed to state claiswpon which relief could be grantedaking
judicial notice ofColonial’s and Beach’s foreclosure complajiite district court
found “as a matter of law that Beach should have discovered with the exercise of
due diligence the facts giving rise to itaddclaimswhen it filed its foreclosure
action against Riverwalkin August 2009 Based on that findinghe district court
dismissedBeach’s claimss timebarred.
.

As a preliminary matter, we note that Beabtlallenge®nly the district
court’s dismissal of its fraud clainns this appealit does nothallengehe
dismissal of its unjust enrichment claim. For that reason, we affirm the district
court’s dismissal oBeach’s claim for unjust enrichment

Beach contends that the district court erred in dismissing its fraud @aims
time-barred We reviewde novo a district court’sRule 12(b)(6)dismissalon
statute of limitationgrounds Byrd v. MacPapers, Inc., 961 F.2d 157, 159 (11th
Cir. 1992). “A statute of limitations bar is an affirmative defense and plaintiffs are
not required to negate an affirmative defense in their compldiat Grasta v.
First Union Sec., Inc., 358 F.3d 840, 845 (11th Cir. 2004) (quotation marks and

alterations omitted). Aus,at the Rule 12(b)(6) stage the district court rdesyniss
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a claimon statute of limitations grounds “only if it is apparent from the face of the
complaint that the claim is tirigarred.” Id. (Quotation marks omitted).

Under Florida lawan actiorfor fraud must be commenced within four
years. Fla. Stat. 85.11(3)(j). Afraudclaim doesotaccrue, howevenyntil “the
time the facts giving rise to the cause of action were discovered or should have
been discovered with the exercise of due diligehdé-la. Stat. 5.031(2)(a)
“Whether an individual, by the exercise of reasonable diligence, should have
known he had a cause of action against the defendant is, ordinarily, an isstie of fac
which should be left to the trier of factJonesv. Childers, 18 F.3d 899, 907 (11th
Cir. 1994) (quotation marks and alteration omitted®;also Smith v. Bruster, 151
So.3d 511, 514 (Fla. 1st DCA 2014

Beachargueghat itwas not put on notice of and did not disco@etonial’s
frauduntil sometime afte©ctober 2012, when it first learned of CBG’s existence
If Beach is correct, its fraud claims accrued around or after Octobey @@aing
its April 16,2015 filing was timely.CBG argues howeverthatBeachshould
have been alerted to aaillegedfraud at leasby August D09 whenBeach
initiated its own foreclosure acti@ygainst Riverwalk By that point, CBG
maintains, Beach knew or should have known about Riverwalk’s precarious
financial situation and reasonably diligent investigation would hageealed that

CBG's representations about Riverwalk’s creditworthiness fadse. If CBG is
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correct Beach’s fraud claimaccruedm August 2009 anis April 16, 2015filing
wasthereforeuntimely.

Accepting as truéhe allegations ithe complaintwe cannotonclude as a
matter of lawthatBeach should have discovered Colonial’s alleged fraud more
than four years before Aprl6, 2015 Recall that Beasley’s alleged
misrepresentations about Riverwalk’s financial condition happengghumary
2008, nearly a yeaanda-half before Beach filed its foreclosure complaifihat
Riverwalk’s financial condition in August 2009 was weak does not necessarily
imply thatBeachshould haveuspeatdthat Beasley’s statements about
Riverwalk’s goodinancial prospects in January 2008 were falger, if those
statements were inaccurate, that Beasley knsndtbe the caseConstruing the
facts in the light most favorable to Beach, as we must at this stage, lBagch
havesupposd thatBeasley’s predictiomabout Riverwalk’s successnply didn’t
pan out or that he had been every bit as duped by Riverwalk as Beach had been
And even assuming that Riverwalk’s default in August 2009 should have raised
Beach’s suspicionst this early sige of the litigationthere is no evidence about
what a diligent investigationy Beachwould have revealed.

In short, b determine whether and when Beach should have discovered
Colonial’s fraud we would need a more developed factual rec&eg.Smith, 151

S0.3d at 51415; Xavier v. Leviev Boymelgreen Marquis Developers, LLC, 117
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S0.3d 773, 775 (Fla. 3d DCA 2012].he district courthereforeerred in
dismissing Beach'’s fraud claims as tHma&rred. If, on remandjstovery revea
facts showing thaBeach should havaeen alerted t&€BG's fraud at an earlier
time, summary judgmenhaythenbewarranted See La Grasta, 358 F.3cat 848
(“[D]epending on what discovery reveals, the result at the summary judgment
stagemay or may not be the same.”).

1.

We AFFIRM thedistrict court’s dismissal dBeach’s clainfor unjust
enrichmen{(Count V) We VACATE the district court’s disissal of Beach’s
claims for fraudulent inducement, common law fraud, fraudulent
misrepresentation, and negligenisrepresentatio(Counts HV). We REMAND
the casdor further proceedings consistent with this opinion.

AFFRIMED IN PART, VACATED IN PART, and REMANDED.



