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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1513797
Non-Argument Calendar

D.C. Docket N02:14-cv-00699WKW-TFM

JANICE INGALLS, et al,

Plaintiffs - Appellants,
versus
U.S. SPACE AND ROCKET CENTER al,

Defendants Appellees

Appeal from the United States District Court
for the Middle District of Alabama

(February 16, 2007

BeforeED CARNES, Chief Judge, JORDAN, Circuit Judge, and SMIDHstrict
Judge

" Honorable C. Lynwood Smith, Jr., United States District Judge for the NorthistmicDof
Alabama, sitting bylesignation.
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PER CURIAM:

Dr. Wernher va Braun a visionary rocket scientistvas responsiblefor
Nazi Germany’sV-2 rocket, andafter World War I, for putting American Apollo
astronauts on the moorlso a visionary for earthlgndeavorshe was responsible
for convincing the Alabamhegislature to create thé.S. Spacé& Rocket Center
which put his rockets and work on display for future generations. DrBvauon
probably hopedthat the Center would, like his rockets, launch visitors’
imaginations to the moon and back and keep America’s vigor for rocket science
alive. He probably did not expectiowever that his Center would@dlso be the
launching pad for a federafjual protectiomnddue procesklw suit

Decades after th€enteropened its doorsthree former employeessued
executives of the Space Science Exhibit Commigsidrich is responsible for
running theCenter for failing to payholiday and longevity benefits allegeddue
to themunder Alabamdaw. The former employeesllegal that this failure,
among other thingsjiolatedtheir federalequal protectiormanddue processights.
The Commission executives counteredfibgg a motion to dismiss under Federal
Rule of Civil Procedure 12(b)(6), assertititat they are protected from suay
gualified immunity The district court agreedith the executivesind dismissed

theclaimsagainst them This timelyappeal followed.
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Following areview of the record, and with the benefit of oral argument, we
affirm. With respect to the equal prot®n claim, theformer employees failed to
allege a violation of clearlgstablishedaw. The due process clairfails because
the former employeexoncede thathey will receive adequate process their
parallelAlabamastate courtitigation.

I

Thesecond amended complaaiteges the following facts, whiakie accept

as true.See Timson v. Samps&i8 F.3d 870, 872 (11th CR008).
A

In March of 1970, theU.S. Space% Rocket Centeiopened its doors in
Huntsville, Alabama, and began offering visitors a unique glimpse into the United
States space programlo manage the facility and programming, the Alabama
Legislature establishethe Alabama Space Science Exhibit Commissidbee
Alabama Code 88 49-430 through 40-439. Today as Dr. von Braunhad
hopedtheU.S. Spac& Rocket Centeroperated by th€ommission, provides the
leading museum experience for those interested in the United States space
program.

In Januaryof 2014, the Alabama State Department of Public Accounts
which isresponsible for auditing entities that receive or use state fissi®d a

report detailingits audit of the Commission foR007~2012. The audit report



Case: 15-13797 Date Filed: 02/16/2017 Page: 4 of 19

found, among other thingthatthe Commission had failed to provide appropriate
holiday and longevity pay to its employees as requirecebyainAlabama statutes
Specifically, the reportconcludedthat (1) “[tthe Commission/lUSS&RC provides

six fewer holidays to its state employees than are mandated by law for state
employees,” and (2) “[tlhe Commission/USS&RC’s employees who were entitled
to receive longevity payments received less than the amount to which they were
entitled.”

To remedy the failure, the Department of Public Acceuatommendeds
follows:

The Commission should award to its employees the holidays provided

by the Code of Alabama 1975, Sectiof3-8(a), and should provide a

day of compensatory leave or paid compensation in lieu of any

holiday on which the employee is required to work, as required by the

Code ofAlabama 1975, Section3-8(e).

The Commission should4@mpute longevity pay for each employee

for all years in which they were qualified to receive longevity pay for

reason of not having received a cost of living pay increase and should

pay the employees the total amount of all underpayments due them.

The Department of Public Accountseleased the reporfirst to the
Commission, and theto the public. After thereport was issuedhe Commission
held a meeting with its employeeshe Commission’snanagemeracknowledged
the report and voiced its collectibelief thatthe audit reportfindings werewrong

Managemenalsosaidthat the Commission would, if required, implement changes

to the currenemployeebenefits program To date, Commission executives have
4
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adopted none of the changes regarding holiday and longevity pay recommended by
the Department of Public Accounts
C

The appellants three formerCommission employee®roughtsuit against
severalCommission executives fdailing to providethemholiday pay pursuant to
Alabama Codes 1-3-8(e) and longevity pay increasesderAlabama Cod& 36
6-11(a) As relevant here, thiermer employeealleged that theskilures violated
theirfederalequal protection andue processghts?

In relevant part, 8-3-8(e)provides that[a]ny state employee working on a
state holiday shall receive a day of compensatory leave or paid compensation in
lieu of the holiday as provided hereinThe paid hbdays are listed in§ 1-3-8(a),
and 8 1-38(b) specifieswhen those holidays shall be taken during the year
Although Commission employees were provided a benefits program that included
some of thelisted holidays, six of the holiday$isted under§8 1-3-8(a) were
excluded

Under 836-6-11(a) “[e]lach person mployed by the State of Alabarhas
entitled tocertain longevity pay.This provisionawards the followindgongevity

compensatiomo state employees

! The former employeesuedadditional parties and asserted more claims,they are not at
issue on appéa

5
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[A] lump sum the first payday of December each year the sum of
three hundred dollars ($300) per annum after such employee has
served for a total period of five years and shall receive the payment
until the tenth year of total service, at which time the payment shall be
made in a like manner and at a like time but in the amount of four
hundred dollars ($400) per annum until the fifteenth year of total
service, at which time the payment shall be made in a like manner and
at a like time but in the amount of five hundred dollars ($500) per
annum until the twentieth year of total service, at which time the
payment shall be made in a like manner and at a like time but in the
amount of six hundred dollars ($600) per annum until the twtiy

year of total servicegt which time the payment shall be made in a like
manner and at a like time, but in the amount of seven hundred dollars
($700) as long as the employee remains in service.

Id. The Commission’s benefits prograprovidedemployees these longevity pay
benefits
When stateemployeedail to receive cosbf-living pay raises the longevity
pay statutealsoprovides for an increase longevity pay.
Beginning October 1, 2006, and continuing each fiscal year thereafter
in which an employee does nceive a cosbf-living increase in
compensation, each per annum amount provided in this subsection
shall be increased by one hundred dollars ($100) per year to a
maximum amount of one thousand dollars ($1,000) for 25 years of
total service as long as tkenployee remains in service.
Id. This increasen the longevity pay was excluded from ti@ommissiors
benefits program
[

“A motion to dismiss a complaint on qualified immunity grounds will be

granted if thecomplaint fails to allege the violationf a clearly estalished
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constitutional right.” St. George v. Pinella€ty. 285 F.3d 1334, 1337 (11th Cir.
2002) (quotation marks and citation omittedyV hether the complaint sets forth a
violation is a question of law that we reviel@ novd’ Griffin Indus., Inc. v. Irvin
496 F.3d 1189, 1199 (11th Cir. 2007).

In conductingthis review, “[w]eare required to accept the facts as set forth
in the . . . complaint as true, and our consideration is limited to those facts
contained in the pleatgs and adched exhibits Id. “[Alny conclusory
allegations,unwarranted deductions of fact or legal conclusions masquerading as
facts,” on the other handd6 not prevent dismissal.\¥Weissman v. Nat'l Ass’n of
Sec. Dealers, Inc.500 F.3d 1293, 1305 (11th CR0OO07) (en banc). See also
Chandler v. Ség of Florida Dept of Transp, 695 F.3d 1194, 11989 (11th Cir.
2012) (“[T]he tenet that a court must accept as true all of the allegations contained
in a complaint is inapplicable to legal conclusions.”).

Qudified immunity “protects all but the plainly incompetent or those who
knowingly violate the law.” Jordan v. Mosley487 F.3d 1350, 1354 (11th Cir.
2007) citations andquotation marks omitted)The defensgrotects government
officials sued in their individual capacities from liabilitshen (1) they actwithin
the scope btheir discretionary authority, and (2)eir conduct “violates no clearly
established statutory or constitutional rights of which aomase person would

have known.”ld. (citation andquotation marks omitted).
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If a state official was actingwithin the scope of his discretionary authority,
the burden falls to the plaintiff to show trgalified immunity is inappropriaté.
Jacoby v. Baldwin Cty.835 F.3d 13381344 (11th Cir. 2016) To meet this
burden, a plaintiff musfl) “allege facts thaestablish that théofficial] violated
[his] constitutional rights and (2) “show that the right involved was clearly
established at thentie of the putative misconduct.ld. (citation and quotation
marks omitted). “We may consider these two prongs in either order, and a public
official is entitled to qualified immunityf the plaintiff fails to establish either
one.” Id. (citing Pearson v. Callaharb55 U.S. 223, 236 (2009)).

“For a constitutional right to be clearly established, its contours must be
sufficiently clear that a reasonable official would understandwhat he is doing
violates that right.” Hope v. Pelzer536 U.S. 730, 7392002) (citation and
quotationmarksomitted). This may be shown in one of thvesys:“(1) case law
with indistinguishable facts clearly establishing the cortgital right; (2) a broad
statement of principle within the Constitution, statute, or dasethat clearly
establishes a constitutional right; or (3) conduct so egregious that a constitutional
right was clearly violated, even in the total absence of casé lagwis v. City of
W. Palm Beach, Fla561 F.3d 1288, 1291 (11th Cir. 200@jtations omitted).

“In this circuit, the case law can be ‘clearly established’ for qualified immunity

only by decisions of the U.S. Supreme Court, Eleventh Circuit Court of Appeals,
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or the highest court of the state where the case ardsmkins v. Talladega City
Bd. of Edug.115 F.3d 821, 826 n.4 (11th Cir. 1997)

For a broad statemeat principleto clearly establish aonstitutional right
the case law must provide “fair warning” to the state act@aningthat “in the
light of preexisting law the unlawfulness must be appareiigirell v. Smith668
F.3d 1244, 1256 (11th Cir. 2012) (citatsoand quotation marks omitted)This
encompasseithose situations where the officislconduct lies so obviously at the
very core of what the [relevant constitutional provision] prohibits that the
unlawfulness of the conduct was readily apparent to theabf notwithstanding
the lack of case law. Maddox v. Stephen327 F.3d 1109, 1121 (11th Cir. 2013)
(citation and quotatiomarks omittedjaddition in original)

[l

The former employees argue that th€ommission executives are not
protected by qualified immunity for two reasons. FitBey did not act within
their discretionary authority whethey decided not to pay benefitequired by
Alabama law Second, theidecision violated clearlgstablishedqual protection
and due process rightashether or not there was case ldinectly on point We

disagree with both arguments.
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The Commission executives acted within their discretionary authority when
they decided not to provide their employeggh holiday and longevity pay The
relevant inquiry is “whether the act complained of, if done for a proper purpose,
would be within, or reasonably related to, the outer perimeter of an official’'s
discretionary duties.”Harbert Int’l, Inc. v. Jamesl57 F.8l 1271, 128411th Cir.
1998. The former employees ask uto examine“whether it was within the
defendant’s authority to commit the allegedly illegal acut ‘tbramed that way,”
the inquiry becomes‘not more than an untenable tautologyld. at 1282383.
Whether an act fell withimn official’s discretion is “distinct” from whether that
same act was illegalSeeSims v. Metro. Dade Cty972 F.2d 1230, 1236 (11th
Cir. 1992)

The questionis whetherthe executives had the authoritp set the
appropriate pay and fringe benefits for the Commissieniployees.SeeHarbert
Int’'l, Inc., 157 F.3d at 12883; Sims 972 F.2dat 1236 Clearlytheydid. The
enabling legislation authorizéise Commission to “allocate and expend funds from
all donations, income and revenue from any somtatsoevel Ala. Code § 419-
432(11),and to“fix the compensation of . . . personnel,” Ala. Code §%41
432(13). This suit, moreoverjs premisedn theformeremployeesassertiorthat
the executivesvere responsible fanperatingthe Commission anbadthe power

to adjustemployeecompensationincluding holiday and longevity paysettingthe

10
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Commission employeedtinge benefitswas a task that fekquarelywithin the

executivesdiscretionary authority

B
The former employeesfailed to allege violations otheir clearly estabshed
equal protection rightsThe Commissiors employees araniquely situatedinder
Alabama law and an apparent conflictbetweenthe Commission’senabling
legislation and the benefits statuggs/ethe executivea reasonable statutory basis
for their decision. Under these circumstancegyalified immunity protects the
executives from suit.
1
The holidy pay statuteequiresthat statesupervisors who fail to schedule
listed holidays‘justify that action in writing to the Director of State Persorinel
Ala. Code §1-3-8d)-(f). TheDirectorof State Personnel, howeves,a position
created undeAlabamas Merit System Act, anthe Commissiors employeesare
expresslyexcluded from theMerit System Actunder the Commission’s enabling
statute See Ala. Code 8 419-432(13) (providing that the Commission’s
“executive director and such additional personnel shall not be subject to the
provisions of the state Merit System Act"T.he holidaypay statutealsoinstructs

thatan “employee shall receive pay at a rate not less than the empglagesl and

11
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customary rate of pay for any compensatory ledasg.]” Ala. Code §1-3-8(f).

Yet the Commission’s enabling legislation, contrary to this commandes the
Commissionauthorization“[tJo allocate and expend fundsom all donations,
income and revenuiom any source whatsoeveoming into its treasufy” Ala.
Code§ 41-9-432(11) (emphasis added). Andstatesthat theCommission®shall

fix the compensation af. . personnel and such compensation shall be paid from
the funds of the commissidrAla. Code § 419-432(13).

The longevity pay statutalso apparentlgonflicts with the Commission’s
enabling legislation Although the longevity pay statute does state that it applies
“whether [the employee is] subject to the state Merit System or nibt,”
neverthelescommands that employees be paid “in addition to all salaries or
wage$ “from such funds as the salaries of the several state employees are,
respectively, paid]” Ala. Code 8§ 3&-11(b), (d). This lattercommands at odds
with theCommission’s enablingatute which created an entity thegl-fundsand
has discretion to set its employeesmpensation SeeAla. Code § 419-432(13)
(providing that‘additional personnel and such compensation shall be paid from the
funds of thecommissiofi); Ala. Code 8§ 419-432(11) (affording the Commission
discretion “[tJo allocate and expend funds from all donations, income and revenue
from any source whatsoever coming into its treasury”)

2

12
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The former employeegrguethatour decisionin Strickland v. Alderman74
F.3d 260(11th Cir. 1996)and the Alabama Supreme Court’s decisioBanbour
Cty. Comrm v. Employees of Barbour Cty. SheésifDept, 566 So. 2d 493 (Ala.
1990) establishedhat theexecutives'failure to paythem fringe benefitsunder
Alabama lawviolatedtheir clearly establiséd equal potection rights.Our review
of these case$oweverleadsusto a different conclusionWe discussAlderman
first, and then turn tBarbour County

The former employees cite ®ldermanfor the “broad, clearly established
principle,” Appellants’ Brat 2122, that “unequal application of a facially neutral
statute may violate the Equal Protection Cldus&30 F.2dat 264 But in
Alderman we explainedHat to prevail on suchnaequal protection clairplaintiffs
must establislthatthey were treated differently than similarly situated persbns
Id. at 264 éllipsis omittedl. This showing is important

The reason thahere is a similarly situatecequirement in the first

place is that at their heart, equal protection claims, elass of one

claims, are basically claims of discriminatiolo maintain this focus

on discrimination, and to avoid constitutionalizing mvestate

regulatory dispute, we are obliged to apply the similarly situated

requirement with rigar
Griffin Indus., Inc, 496 F3d at 1207 (citations and quotation marks omittedlhat
Is why we alscexplained inAldermanthat “[d]ifferent treatment ofdissimilarly

situated persons does not violate the equal protection claugk.F.3d at 265

(emphasis added) (citation and quotation marks omitted).
13
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Although theformer employees mayllege that they have been treated

unlike “other state employeesSecond Amended Complajrd.E. 31, atf|{] 104-
109, the outlinedstatutory schemenakes cleathat they were uniquely situated
under the statutesreatingthe Commissionand establishing its powers See
Weissman500 F.3d at 1305 (“[C]onclusoatlegations, unwarranted deductions of
fact or legal conclusions masquerading as facts do not prevent dismisGarén
the potential difference between Commission employees and other Alabama state
employeesAldermandid not put theCommission executivesn noticethat their
decision violatedclearly establishedederal equal protectiorrights. See Corey
Airport Servs., Inc. v. Decosté&87 F.3d1280, 128511th Cir. 2009) ‘By clearly
established we meanwould be clear to a reasonala#icial that his conduct was
unlawful in the situation he confronteji(titationandquotation markemitted).

The former anployees also rely on the Alabama Supreme CoBaidbour
Countydecision, which they claimecognized thathe “unequal application of a
facially neutral law” gives rise to an equal protection claippellants’ Br at 23.

As with Alderman their relianceis misplaced

In Barbour Countythe Alabama Supreme Court concluded that the Barbour
County Commission’s decision to arbitrarily include some employees in its
retirement and insurance benefits program while excluding others violated the

federal equal protection and due process rights of County employ66sSo. 2d

14
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at 494 The Barbour Cainty Commissiorhad passed a resolutigmoviding that

all its “public employee’s who held“fully budgeted positions on a full normal
working time basis” were permitted to participate reaainbenefits programid.

But certain obviously andndebatably eligible employees were excluded by other
language in the resolution or by actions of the Commission, and those employees
sued. Id. Upon review, theAlabama Supreme Court concludéte Barbour
County Commission’s “attempted classifications” to justify excludnbgiously
eligible employees were “not based on substantial distinctions between the
employees,” and did “not achieve the very purposes set forth ijm]dsolution.”

Id. at 498 (ellipsis omitted This “unreasonable” “attempt to justify the unequal
treatment of various of its employgeshe Alabama Supreme Court reasqgned
violated those“employees’ rights to due process and eqpaitection.” Id.
(ellipsis omitted.

The circumstancesvhich providedthe basis for the holdingh Barbour
County are absent here The Commission here unlike the Barbour County
Commission did not createandthen discriminatorily apply a benefits scheme to
exclude clearly eligible employeesfrom coverage Instead, the Commission
executives made a decision to not providé longevity and holidaypay to
employeesvho, as we have outlinedreuniquelysituatedunder an existing, state

wide statutory scheme Barbour Countywould not have made clear to a

15
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reasonable official thahe decision to not providgreaterholiday andlongevity
paywas unlawfuf SeeDecosta 587 F.3dat 1285.
3

We recognize that, as alleged, epartment of Public Accountsundthat
Commission employees were entitledgieater holiday and longevifyay. But
that does not affect our analysisThe former employees are not asserting claims
under Alabama law, but under the federal Constitution. In eod@solve whether
gualified immunity protectshe Commissionexecutivesfrom suit therefore we
need not take sides in a dispubout Alabama lawbetween two Alabama
agencies Qualified immunity Shields] officials from harassment, distraction, and
liability when they perform their duties reasonablyCallahan 555 U.S.at 231
And we need only concludéhat, at least under the circumstangaesentedthe
formeremployees cannot overcome qualifieimunity. SeeMaddox 727 F.3dat
1120 (qualified immunity “prevents public officials from being intimidatduy
the threat of lawsuits that jeopardize the official and her family’s welfare

personally—from doing their job§.

% The former employees, moreover, failed to allege circumstances so slgvadithe core of
what equal protection prohibits that, notwithstanding a lack ofp@nt case law, the
unlawfulness of the executives’ conduct was appargeeg, e.gAlderman 74 F.3d at 264.

16
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C

Theformeremployeesprocedural due process claim fdiscausé\labama
state law affords adequabeocesso compensate for thiessallegedy caused by
the Commission executivesSeegenerallyMcKinney v. Pate20 F.3d 1550, 1564
(11th Cir. 1994) én bang. Theformeremployeesoncededit oral argumenthat
Alabamalaw recognizegheir claimsand providesadequateprocess to address
their allegedoecuniaryharm Theyeven admittedhatthis appeal would be moot
if an Alabamastate court awardeitiemall therelief soughtin their parallel state
courtlitigation. Thedue process claim does not surnvilkeseconcessions

For nearly a quarter centuyrthe law of this circuit has been thathét
presence of a satisfactory state remedy mandates that we find that no procedural
due process violation occurredMcKinney 20 F.3dat 1564. “It is well-settled
that a constitutional violation is actionable under § 1983 only when the state
refuses toprovide a process sufficient to remedy the procedural deprivation.”
Reams v. Irvin561 F.3d 1258, 1266L{th Cir. 2009)(citations and quotation
marks omitted) Here, “because adequate state remediese available” the
formeremployeedave “failed to state a procedural due process claftatton v.

Jackson216F.3d 1328, 1330 (11th Cir. 2000).

% There are somexceptions to this general rule, such as when due process requires pre
deprivation processsee Hoefling v. City of Miami 811 F.3d 1271, 1283 (11th Cir. 2016)
(discussing cases), but they are aygplicable here.

17
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The former employeesassertiorthatthey “arguably”’lack process for their
breach ofcontractclaim against the CommissipseeAppellants’ Br at 3Q is of
no moment The governingdue process inquirjocuses onlyon whether state
remedial processompensates litigasitfor the allegedioss they have suffered
See, e.gMcKinney 20 F.3dat 1564 (“McKinney’s state remedy is adequatéhe
Supreme Court held iRarratt that the state’s remedial procedure need not provide
all relief available under section 1983; as long as the remedy could Hbve fu
compensated the [employee] for the property loss he suffered, the remedy satisfies
procedural due process.”) (citation and quotation marks omitiéoixon v. Bd. of
Cty. Comm’rs of Flagler Cty.202 F.3d 1297, 1300 (11th Cir. 2000]T{he
McKinneyrule looks to the existence of an opportwtdywhether the state courts,
if asked, generally would provide an adequate remedy for the procedural
deprivation the federal court plaintiff claims to have sufferdfl.state courts
would, then there is no federal procedural due process violation regardless of
whether the plaintiff has taken advantagethe state remedy or attempted to do
s0.”). As the former employees concede, their Alabama state court litigation
providesadequate process against fiemmission executivefor their alleged
losses The former employees’ due process claimareforecannot withstandhe

Commissiorexecutivesmotion to dismiss

18
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1V
In their initial brief, theformeremployees alsoontend that the district court
erred in ruling that they lacked standing to pursue their claims for prospective
injunctive relief. SeeAppellants’ Br. at 3236. But in their reply brief, thearmer
employees say that the issue “is still not in a posture for proper consideration,” and
urge us not to address itSeeAppellants’ Reply Br. at 13. Though tliermer
employeesncorrectly presume that they will be able to engage in discovery with
respect to injunctive relief, they have nevertheless abandoned any challerge to th
district court’s ruling on standing by asserting that the matter is not ripe for
adjudication.
\Y
For the reasonsublined above we affirm the district court’slismissal on
gualified immunity groundsof the former employeesqual protection and due

process claims against the Commission executives.

AFFIRMED.
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