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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1514013

D.C.DocketNo. 9:14-cv-80662WPD
MATTHEW LADD,
Plaintiff-Counter Defendamppellant
versus
CITY OF WEST PALM BEACH,
DefendamntCounter Claimanppellee

CLIFF HAGAN,
in his individual capacity,

DefendantAppellee.

Appeal from the United States District Court
for theSouthern District of Florida

(March 6, 2017)

BeforeED CARNES, Chief Judg®A\NDERSONandPARKER,™ Circuit Judges.

Honorable Barrington D. Parker, Jr., United States Circuit Judge for the Seicomt C
sitting by designation.
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PER CURIAM:

We have had the benébf oral argument in this cased have carefully
reviewed the briefs, relevant parts of the record, andppgcablecase lawFor
the reasonsxploredat oral argument, and summarized below, we conclude that
the judgment of the district court should be affirmigdcause this opinfomerely
applies established law thefacts in a predictable manner, we write ofdythe
benefit of the parties, who are of course familiar with the relevant facts and legal
principles.We address plaintiff's several claims in orddreginningwith his
challenge to the district court’s ruling that res judidzdeshis several claims
against the City.

When a federal court is asked to give res judieffect to a prior state court
judgment, as here, wepply the res judicatarinciples of the law of the state

whose decision is set up as a bar to further litigatidmey, Inc. v. Gulf Abstract

& Title, Inc., 758 F.2d 1486, 1509 (11th Cir. 198®iternal quotation marks

omitted) The City’s res judicatargumentelies ona prior Florida state court
judgment that the City discriminatorily discharged plaintiff on the basis of a
perceived disabilityn violation of the Florida Civil Rights Act (“FCRAhecause
they regarded him as suffering frd?it . Thus, we applylorida’sres judicata

principles.
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Application ofres judicatainder Florida lawequires four idntities; the
only one that is challenged here is the requirement that thelerigy ofthe
causes of actior.he parties agree that, under Florida law, the identity of causes of
action“is a question of whether the facts or evidence necessary to maintain the suit

are the same in both acticheozman v. City of Riviera Beach, Fla., 713 F.3d

1066, 107475 (11th Cir. 2013)internal quotation marks omittechee alsdrief
of Appellant at 89 (quotingLozmar); Brief of AppelleeCity at 8, 16811 (citing

DeSisto v. City of Delray Beach, 618 F. App’x $5%9(11th Cir. 2015)applying

res judicatavhere two claims ‘ise out of the same essential facts, even though
theymay nothave exactly the same elem&h).! We note that all of plaiiff's

claims against the City-both the instant claims and tRERA claim in the prior
suit—arise out of the events following plaintiff's Septieer 19, 2010, medical
incidentand the obg®ations ofappellee Sgt. Hagan, whose assessment was that
plaintiff shouldbe examined for possible PTS®ith respect tdis Rehabilitation

Act claim, his ADA claim, and his USERRA claim, plaintsfallegations in the

! It is true that the parties differ somewhat with respetiiéar conception of how identical

the facts and evidence must be to con&tithe same facts and evideregee., the same cause of
action. However, the difference between them does not make a difference in oondésien
under plantiff's preferred constructiearequiringa higher degree of identitywe conclude that
plaintiff's causes of amn under the Rehabilitation Act, ADAnd USERRA are the same.
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Instant suitassert that th€ity discriminated against him, regarding him as
disabledwith PTSD?

We address first the district court’s ruling th&iptiff's previously litigated
FCRA claim involved the same cause of action as his Rehabilitation Act and ADA
claimsin this caseThe essential elements of all of these claims are the same:
plaintiff must prove that he (1) is disab)€8) is a qualified individualand (3) was

subjected to unlawful discrimination because of his disabiitgenberg v.

BellSouth Telecommsinc., 498 F.3d 1258, 1263 (11th Cir. 200(8}ating

elements of an ADA claim)d. at 126364 (“Claims raised under the [FCRA] are

analyzed under the same framework as the ADA&sh v. Smith231 F.3d 1301,

1305 (11th Cir. 2000) (“Discrimination claims under the Rehabilitation Act are
governed by the same standards used in ADA cas®g’conclude that the facts
or evidence necessary to support any one of the three claims are th@lsame.

same &cts support all three claimse.g.,facts involving the September 19, 2010,

2 At the outset, we reject plaintiff's argument that, because of theRF&lv. P. 12(b)(6)

posture of this case, the district court improperly took judicial notice of the patercsiut
proceedingsSeelLozman 713 F.3d at 1075 n.9 (“Although this matter is before the court on a
motion to dismiss, we may take judicial notice of the court documents from thevétéitne
action? (citing Fed.R. Evid. 201(b)); see alsd ellabs, Inc. v. Makor Issues & Rights, Ltd., 551
U.S. 308, 322, 127 S. Ct. 2499, 2509 (200 J6urts must consider the complaint in its
entirety, as well as other sources courts ordinarily examine when ruliRgleri2(b)(6)

motions to dismiss, in particular, documents incorporated into the complaint bycefeaad
matters of which a court may take judicial notice)e also reject, asholly without merit,
plaintiff's argument thates judicataapplies only to bar a loyy party.Finally, in light of our
resolution of plaintiff's claims against the City, we need not address tieeadssicerning the
doctrineagainstsplitting a cause of action.
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incident; Sgt. Hagan’s observations and assessment of plaintiff during that
incident; Sgt. Hagan's reporting thereof; the ensuing medical examinations of
plaintiff; and the City’s subsequent actions with respeptamtiff. Thus, we
conclude that-applying theres judicatdaw of Florida—the district court
correctly held that the prior state court judgment operatasessjudicatdar to
plaintiff’s pursuit of his Rehabilitation Act and ADA clagin this casé.

We turn next to the district court’s ruling that plaintiffs FCRA claim in the
prior Florida suit constitutethe same cause of action as his claim in the instant
suit pursuant to USERRA. An employer violates USERRA wheter alig an
employee’s memberghin the unifornedservices is a “motivating factor” ian
adverse employment actiteken with respect to that employ88 U.S.C.
84311(9(1). Therefore, the facts and evidemeessary to maintain such a claim
includethe employee’s past or current military senaoel the existence of an

adverse employment decision by the employer which was motjattéghsin

3 We reject plaintiff's reliance oAndujar v. National Property & Casualty Underwriters,

659 So. 2d 1214 (Fla. Dist. Ct. App. 19983%.theAndujarcourt decision expressly stated, the
court in that case was applying federal, not Florida, res judicateiples:

We agree with defendant to the extent that federal claim preclasiogdverns,

rather tharFlorida’s. Wheneveres judicatas asserted, the court in the second
forum is bound to give the former judgment the same preclusive effect that the
rendering court would give it. Indeed that general principle is so walhlested

as to need no further elucidation. The issue thus centers around the kind of effect
that the federal courts would give this judgment.

Id. at 1217.
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part by theemployee’s military servicélthough we could readily see that there
probably are USERRA claintkatcould be asserted by a hypothetical plaintiff that
would involve very different facts and evideridejs clear to us that the instant
USERRA claim is based on the same facts and evidenite grior state court
claim—i.e., the fact that the Cityegarded him as disabled due to a mistaken
belief that he suffered a service connected disability (PT3kt Amended
Complaint atf| 27(b).It is true that 27(a) of the Complaint alleges a violation of
USERRA“because fohis membership, service or obligation to perform service in
the uniformed servicesHowever, that allegation is merely a conclussigtement
supported by noeference tdiistoric fact that would provide plausible support for
a claim that the City’s adverse employment actions were motivatéshsin part

by plaintiff's military service> Thus, we concludénat the only norconclusory

facts relating to plaintiff's military service are the same facts involved in plaintiff's

4 For example, a hypothetical USERRA claim might be supportedidyationghat an

employer discriminated against an employee because of the employee’sabtgattend
National Guard training or field duty each summer, thus inconveniencing the employgich
facts—or any other indication of animus on the part of the City against members of the
uniformed services-existin this caseeitheras evidencén the prior state court suit as
allegationdn the instant complaint (and exhibits).

> The only underlying facts which indicate plaintiff's involvement in the uniéam
servicesare his statements to Sgt. Haghat he had been under the care of the VA hospital to
treat PTSD, seEirst Amended Complaint, Exh, glaintiff's own acknowledgement to Dr.
Silversmith that when he returned from Irag and Afghanistan, he hadgaome: psychiatric
evaluationseeid. at Exh. 2, and similar background evidence that plaintiff had served in the
military.
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claim that the City regarded plaintiff as disabled because he suffered from-service
relaed PTSD—i.e, the claim made by plaintiff in the instant cas@{{b)) and the
claim made by plaintiff in the prior state suiccordingly, we conclude that the
facts and evidence necessary to maintain both the USERRA claim and plaintiff's
claim in theprior state suit are the samé.e, that tte causes of action are the
same—and that the district court appropriately dismissed plaintiff's USERRA
claim pursuant toes judicata.

Werecognize that the district court applietegjudicatabar to dsmiss

plaintiff’'s claim under 81983 and Buxton v. City of Plant City, FI&71 F.2d

1037 (11thCir. 1989). However, weaffirm the district court’s dismissal of this

claim on a different ground, and we therefore decline to address the application of
res judic#a to bar plaintiff's §1983Buxtonclaim against the CityWe affirm the
district court’s dismissal of plaintiff8uxtonclaim against the City because

plaintiff failed to allege that there was an absence of adegtaéeremedies to

cure the failireto provide a namelearing hearingin Cotton v. Jacksqr216 F.3d

1328(11th Cir. 2000)in the same factual context as the instant plaintiff's claim of

reputational damage, we held that the failure to provide a-eégaang hearing

6 Although we decline to address or decide the issue, we have some doubt about the district

court’s application ofes judicatdo bar plaintiff's 81983 Buxtorclaim against the Cityt
seems likely that plaintiff has alleged different facts in support of the irBtebn claim—e.g.,
facts relating to the stigmatizing nature of Sgt. Hagan’s memo, the pidsiitda¢reof, andhe
failure of the Cityto hold a namelearing hearing-than were alleged in the FCRA context.
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was in the nature & claim for deprivation of procedural due process, and that
“only when the state refuses to provide a process sufficient to remedy the
procedural deprivation does a constitutional violation actionable under section

1983 aris€’ Id. at 1336-31 (quotingMcKinney v. Pate20 F.3d 15501557(11th

Cir. 1994)’ It is also well established that not only administrative, but also state
court proceedinggan constitute the adequate state remedies which satisfy due
process. The fatal deficiency in plaintiff'sl®83Buxtonclaim against the City is
that hefailed to allege that there was an absence of adequate state remedies.
Accordingly, with respect to this claim against the City, we affirm the judgment of
the district court on this ground, and decline to adslithaes judicatayround on
which the district court relied.

Finally, we turn to plaintiff’'s only claim against Sgt. Hagatlhe same

§ 1983 Buxtorclaim plaintiff also made against the Cifyhe claim against Sgt.

! Plaintiff's brief misread8ussinger v. City of New Smyrna Beach, Fla., 50 F.3d 922

(11th Cir. 1995), as being inconsistent with Cottekaintiff's errorlay in overreading

Bussinger’s statement that the plaintiff's procedural due process claimsotdoreclosed by
McKinney, 20 F.3cat 1550. TheBussingempanel meant by this only that McKinney did not
absolutely foreclose a procedural due process claitdasin fact foreclose a substantive due
process claim in the employment context. As is clear from the fact thAufisengepanel

remanded the case for further proceedings to determine the adequacy of statsremed
Bussingelis entirely consistent \th Cotton’s holding that a § 1983 Buxton procedural due
process claincan prevail only if there is an inadequacy of state remedies. And Cotton’s holding,
of course, was mandated by McKinney.
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Hagan fails for the same rewawsit faled against the City-i.e, plaintiff failed to
allege that there was an absence of adequate state refhedies.
For the foregoing reasons, the judgment of the district court is

AFFIRMED.

8 This claim against Sgt. Hag@nalso doubtful because tleeare insufficient factual

allegationsaboutSgt. Hagan’s involvement in the City’s decision to terminate plaintiff's
employment, the City’s decision to publish Sgt. Hagan’s memo, and the City’sodeoigail to
give plaintiff a nameclearing hearing.

Moreover, there is no clearly established law that would have alerted Sgn ttad)
communicating to his superiors all that he did about Ladd, including his opinion about whether
Ladd suffered from PTSD, would subject him to liability for having violated the Gains.

Thus, Sgt. Hagan would clearly batitled to qualified immunity. Accordingly, as an alternative
holding, we conclude thahe judgment of the district court with respect to plaintiff's claim
against Sgt. Hagan is also due to be affirmed on the basis of qualified immunity.



