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JILL PRYOR, Circuit Judge

Louise Harris, an Alabama inmate, appeals the district court’s denial of her
28 U.S.C. 8254federal habeas petition. Harris was convicted for arranging the
murder of her husband, Montgomery County Deputy Sheriff Isaiah Harris, and
sentenced to life imprisonment without parole. Following unsuccessful challenges
to her conviction on direct appeal and collateral proceedings in the Alabama state
courts, Harris filed a federal habeas petition in the United States District Court for
the Middle District of Alabama, which the district court denied. Harris appeals the
rejection of her petition oa single ground: that she was denied effective
assistance of counsel at the guilt phase of her trial because a revolving door of trial
attorneys, collectively, left her unable to muster an adequate def@esause the
Alabama ourts deemed this challenge procedurally defaulted, Haddgionally
asserts that she can demonstrate cause and prejudiauiszhe default.

After a thorough review of the briefing and the record, and with the benefit
of oral argument, we affirm the denial of Harris’s petition. Although we do not
rule out that an ineffective assistance of counsel atainid be based on the lack
of continuity of counsel, and wagreethat Harris can show cause why she failed to
raise her claim at the appropriate time in state court, we conclude that she cannot

demonstrate thdhe lack of continuity of counsel prejudiced her case. Thus, she
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cannot overcome the procedural default and, for the same reasons, cannot
demonstrate a meritorious claim of ineffective aasistof counsel
l. FACTUAL BACKGROUND

Harris was convicted in Alabama of the murder of her husband, Isaiah
Harris. The murder was deemed a capital offense because it was “for pecuniary
gain or pursuant to a contract for hire” and because Isaiah Masian orduty
deputy sheriff.Harris v. State632 So. 2d 503, 508 (Ala. Crim. App. 1992A)ter
Harriswas convicted, the jury voted 7 to 5 for a life sentence, but the trial court
overrode the jury’s recommendation and imposed a death sentdn@dthough
Harris’sdeath sentence was upheld on direct appeal, it was vacated during her state
postconviction proceedings because trial counsel rendered ineffective assistanc
failing to investigate and present mitigating evidence at the penalty pipee.
the parties’ agreementdtrial court resentenced Hatrris to life without parole.

Below we recount the events that led to Harris’s trial and conviction, as well
as evidence adduced at her state postconviction proceedings.
A. Pretrial Proceedings

Lorenzo McCartehired two men to kill Isaiah HarrisSometime thereatfter,
Harris—who hadhadan extramarital affair with McCarterwas implicated in the

murder.
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Harris was indigent, so the trial court appointed counsel for her. On May 19,
1988, the cou appointed-rank Riggs and Tim Halstroas defense counsel'wo
months later, Riggs and Halstrom filed a “Motion for Reasonable and Adequate
Compensation of Counsel, or to Excuse Appointed Cotineekhich they
admitted that thelpad“little experience in capital litigation” and requested
compensation above that permitted by Alabama law so that they could get up to
speed in a short amount of time on the relevant facts of Harris's catiecdand
governing capital case€x. A Vol. VI, R-1081:832 On August 22, 1988, the trial
court entered an order “assum[ing] that” counsel’s motion was “tolieged of
. .. appointment as attorneys in this case” and relieving counsel of their
appointment.Ex. A Vol. VI, R-1102 There is no indication in the rexd that
Harris knew of counsel’s motion or the court’s order.

On August 30, 1988, the trial court appointed Pete Yates to represent Harris.
Although the record does not contain an order appointirgpaasel, it is clear
that David Allred also was appointed to represent Harris around August 30: he is
copied on themler appointing Yates. On September 1, 1988, the trial court

appointed Maury Smith to represent Harris, apparently alongside Yates and Allred.

% The exhibits cited in this opinion were appended to the State’s answarrts'H
federal habeas petition, which can be found at docket entry 24 on the district court’s docket.
They are not included on the district court’s electronic docket.
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On September 6, 1988, a week after he was appointed, Allred filed a
“Motion for Relief from Appointment.”"Ex. A Vol. VI, R-1108 Yates and Smith
also apparently moved to withdraw, although the record does not contain their
motions. Within days, the trial court granthé motions permitting all three
lawyers to withdraw Again, there is no indication that Harris knewcotinsel’s
motions or the trial court’s orders.

On September 14, 1988, the trial court appointed Barry Leavell and John
Alley to represent Harris, her sixth and seventh lawyers in a span of about four
months. On September 29, just over two weeks later, the court relieved Alley and
replaced him with Knox Argo, who would serve as counsel at trial. At this point,
the case was set for trial on March 20, 1989, giving Leavell and Argo six months
to prepare a capital murder case for a guiltapdnalty phase.

Less than a week before trial was set to begin, Leavell and Argo notified the
trial court that there was a problem: they had just discovered that Alabama law
required counsel in a capital case to hlaaéfive years ofactive criminal pratice,
and neither had the requisite experiehdeeavell and Argmonetheless
representetb the courthat “factually the case is ready to go to trigkX. A Vol.

1, R-25. The court continued the trial and, on March 29, 1888laced Leavell

% SeeAla. Stat. §13A-5-54 (“Each person indicted for an offense punishablelgaygh]
who is not able to afford legal counsel must be provided with court appointed counsel having no
less than five years’ prior experience in the active practice of criminal law.”)
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with Eric Bowen as lead counsel. Bowen was a relatively experienced criminal
lawyer, buthe had nevedefendedh capital case.

Just over three months later, on July 10, 1989, Harris’s trial began with
Bowen and Argo akercounsel.

The facts elicited at trial are thoroughly detaileth@AlabamaCourt of
Criminal Appeals’s opinion in Harris’s direct appe&eeHarris, 632 Soat508
09. We include a summary of facts relevant to this appeal.

The State presented the following evidence at Harris’s trial. At the time of
Isaiah Harris’s murder, Harris was having an affair with McCamésCarter,
who—to avoid a potential death sentenetestified against Harris at her trial,
hired two men, Michael Sockwell and Alex Hood, to kill Isaiah Harris while he
was on his way to work his night shift at the local jail. Sockwell and Haokkd
a car outside the Harris’s subdivision and waiteddarahHarris toleavefor
work. Isaiah Harris lefhome arond 11:00 p.m.; when he “stopped at the stop
sign at the entrance of the subdivision, Sockwell shotdmoe in the face at close
range with a shotgun,” killing himld. at 508.

McCarter testified that Harris asked him to hire someone to kill her husband
In support of McCarter’s testimony, the State offered evidence “of the existence of
various insurance policies on the victim’s life, with [Harris] specified as the

beneficiary.” Id. The State also offered the testimony of several law enforcement
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officers, who testified that, upon hearing the news of her husband’s death, Harris
behaved abnormallyHarris testified in her own defense, adamantly denying
arranging her husband’s murder. The jury returned a guilty verdict

As discussed above, Harrisginally was sentenced to deathhat sentence
was overturneduring herstate postconvictioproceeding®ecause Bowen and
Argo failed to investigate and present an adequate case in mitigation. By
agreement of the partiddarris was resentencedal life without parole.
C. Direct Appeal and State Postconviction

Harris received new counsel on appediere her conviction was affirmed
by the Alabama Court of Criminal AppealSee Harris632 So. 2d at 543.

Then, again with new lawyers, Harris filedmely petitionfor
postconviction relief under Rule 32 of the Alabama Rules of Criminal Procedure.
During those state postconviction proceedings, Hallegedfor the first time that
“trial counsel was ineffective at the guilt phase of her trial because . . . counsel
failed to maintain continuity in representatiorHarris v. State 947 So. 2d.079,
1095(Ala. Crim. App. 2004) As the state courts did,enrefer to this ineffective
assistance claim as Harris’s “continuity of counsel claim.” The Alabama Court of

Criminal Appeals held that the trial court “correctly summarily dismissed this
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claim pursuant to Rule 32.2(a)(3), as a claim challenging the continuity of counsel
that could have been, but was not, raised at trial.”

Harris petitioned the Alabama Supreme Court for certiorari, arghatcher
claim could not be procedurally barred under Rule 32.2(a)(3) because raising the

claim at trial“would have required one of Mrs. Harris’s nine assigned attorneys to
appreciate and articulateamid the revolving door of attorney dismissals,
withdrawals and appointments that forms the basis of this-el#nair [own] . . .
ineffective assistance.”Ex parte Harris 947 So. 2d 1139, 1149 (Ala. 2005)
(quoting Harris’s brief in support of certiorari). The Alabama Supreme Court
granted Harris’s petitiofor certioraribut ultimately agreedith the Court of

Criminal Appealghat the claim was defaulted, reasoning that Bowen and Argo

had time to raise the claim before the trial begalr.

* The Statenaintains, as it did in the state couttsgtHarris failed to raisea continuity of
counsel claim in her Rule 3&tition The Alabama Court of Criminal Appealsd the Alabama
Supreme Court, howevdreated the claim as having been raised irRihle 32 proceedings in
the trial court See Harris 947 So. 2d at 109&x parte Harris 947 So. 2d 1139, 1149 (Ala.
2005) (“[W]e agree with the Court of Criminal Appeals that that claim is procedurally barred
because it could have been, but was not, raised at trial.”). @igea factswe will not revisit
the adeqacy of Harris’SRule 32 pleadings.

® Neither the Alabama Court of Criminal Appeals nor the Alabama Supreme Court
deemed Harris’s continuity of counsel claim procedurally barred becausalstdd raise it on
direct appealin addition or as opposead at trial Nor did the State ever invoke such a bar, in
state or federal courtllf . . . the petitioner did raise the claim in the state courts but not at the
time or in the manner required by the state procedural rules, the resultvedymal bar defense
may be waived by the State’s failure to assert3rhith v. Sec'y, Dep’t of Cors72 F.3d 1327,
1340 (11th Cir. 2009). Harris raised her continuity of counsel claim through one complete round
of state court review: state postconviction. UriSieiths reasoningto the extent Harris’s claim
could be barred for the additional reason that she failed to raise it on direct dpp&ste has
waived that bar by failing to assert it.
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D. Federal Habeas

Harris timely filed a§ 2254 petition for a writ of habeas corpukhe State
invoked the procedural bapon which the Alabama courts relied, and Harris
arguedthat she could overcome the default by demonstrating cause why trial
counsel failed to raise continuity of counsadlaim and prejudice from counsel’s
failure to raise if. The revolving door of attorney appointments, withdrawals, and
dismissals, Harris argued, was an objective factor external to the defense that
impeded her effort to raise the claim properly in state court. And, Harris argued,
there was agasonable probability that hewntinuity of counsetlaimwould have
succeede had she been able to raise iatappropriate time

A magistrate judge recommended that Harris’s petition be deWth.
respect to the continuity of counsel claim, the magisjuakge assumed Harris
could show cause but determined that she cantldmow prejudice “because she
fail[ed] to demonstrate specific prejudice that resulted from the lack of continuity”

and “fail[ed] to show that, absent the alleged discontinuity in her representation,

there is a reasonable probability that the result@ptioceeding would have been

® Harris did notarguein the district court, nor does skie so here, thathere was no
procedural default. Rather, she contends that she can demonstrate cause and prejudice to
overcome the default.
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different.” Doc. 34 at 60. Over Harris’s objectin, the district court adopted the
magistrate judge’s recommendation and denied Harris’s petition.

This Court granted Harris a certificate of appealab{ftyOA”) on her
continuity of counsel clairfi.
1. STANDARD OF REVIEW AND BACKGROUND LEGAL PRINCIPLES

“[W] hether a particular claim is subject to the doctrine of procedural
default. .. is a mixed question of fact and law, which we reuvienovo Judd v.
Haley, 250 F.3d 1308, 1313 (11th Cir. 200Bederal review of a procedurally
defaulted claim is available if a petitioner can show both cause for the default and
actual prejudice resultinigom it. Murray v. Carrier, 477 U.S. 478, 485 (1986).
“To establishicause for procedural default, a petitioner must demonstrate that
some objective factor external to the defense impeded the effort to raise the claim
properly in the state courtXWright v. Hopper169 F.3d 695, 703 (11th Cir. 1999).
“To establish ‘prejudice,” a petitioner must show that there is at least a reasonable
probability that the result of the proceeding would have been different.”

Henderson v. CampbeB53 F.3d 880, 892 (11th Cir. 2003).

"“Doc.” refers to the numbered entry on the district court’s docket in this case.

8 To the extent necessamye sua spontexpand Harris’COA to include whether the
district court was correct in its procedural default ruliggeDell v. United States7/10 F.3d
1267, 1272-73 (11th Cir. 2013ya spontexpanding a COA after oral argument). We note,
however, that the prejudice requirement for overcoming a procedural default, on which we
decide this casés coterminous with the ineffective assistance of counsel prejudice inquiry, fo
which Harrisoriginally was granted a COASee infraPart Il.

10
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UnderStricklandv. Washingtona defendant hasSixth Amendment right
to effective assistance of triebunsel.466 U.S. 668, 686 (1984 ounsel renders
ineffective assistance, warranting vacatur of a conviction or sentencettveiren
performance falls “below an objective standard of reasonablenalsis§ into
account prevailing professional norms, and when “there is a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceeding would
have been different.1d. at 688, 694. “A reasonable probability is a probgpbil
sufficient to undermine confidence in the outcomiel’at694. Here, the
prejudice showindor overcoming the procedural default is coterminous with the
prejudice showing Harris must make to prove her ineffective assistance of counsel
claim. Minceyv. Head 206 F.3d 11061147 &n.86 (L1thCir. 2000) (citing
Stricklerv. Greengb27 U.S. 263289(1999)).

1. DISCUSSION

Harrisargueghat the district court erred in concluding that she failed to
show actual prejudice to excuse the procedural default of her continuity of counsel
claim. Shemaintainghat the discontinuity of counsel denied her the opportunity
to form a working relatioship withcounseland, as a result, they were unable to
effectively assist her defense.

With respect to cause, which the district court did not reach but Harris must

demonstrate to prevail, Harris makes two related arguments. She first contends

11
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thatthe ineffective assistance of leunsel itselprovides cause for farg to

raise the issue at triabecond, she argues tlingr attorneyswvere prevented by a
conflict of interest from raising their own ineffectiveness based on the tunmover
counseland that this conflict of interest supplies cause.

As to prejudice, Harris asserts that the revolving door of attorneys prevented
her from develojmg a relationship of trust and confidence with defense caunsel
Sheexplainsthat, as a result, critical aspects of her background and intellectual
limitations were omitted frorherdefense.

For the reasons that follow, we hold that although Harris can demonstrate
cause for her trial counsel’s failure to raise her continuity of couteset, she has
failed to make the requisite showing of prejudid®e thusaffirm the denial of
relief.

A. Cause

Harrisadvances twoeasonsvhy there is cause for htral counsel’s failure
to raise the continuity of counsel claim. She faigjues that the lack of continuity
of counsel itself supplies causeexcusethe default. Although this may explain
why someof her lawyers failed to raise the clatathat is theyheldappointments
only for a matter of days or weekaultimately her assertion begs the question why
Bowen and Argo, who tried the case, faitedaise the claim during the months

they represented Harridrgo for about 12 and Bowen for about (§ee Ex parte

12
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Harris, 947 So. 2d at 114@olding that Harris defaulted her claim because Bowen
and Argo “had at least nine months in which to consider whether the fact that
Harris had been represented by so many different pretrial attorneys amounted to
ineffective assistancg”

Harris’'s second, related, argument for why she can show aaosants for
Bowen and Argts failureto raisehercontinuity of counsel claimBecauséhe
claim hinges on the prejudice to her at toalised by the revolving door of
lawyers appointetb represent heher continuity of counsel claim necessatrily is
premised upoBowen and Args having beemart of theconstitutionally deficient
representation. In other words, to have raised the claim at trial, Bowen and Argo
would have had testablisithat the discontinuity thus far had prejudiced Harris’s
defeng, and they could not (a@lid not) right the ship. Bowen and Argaspartof
the chain of appotedcounsel, thereforeould have been forcetb implicate
themselves to raise the continuity of counsel claim at trial.

This implication would have givemse to a conflict of interest whereby

counsel would be tasked with asserting their own constitutional deficiérge

? If they were not part of the deficient representation, then they broke tmeafhai
causation, and any errors at trial could only be attributed to them via a garisty-ineffective
assistance of counsel claim. But this is not what Hargses. Nor could she, besauhat
claim is beyond the scope of her COA, and the circumstances here do not warrant mdingxpa
her COA to include a claim that Bowen and Argo were ineffective in and of thesasel

19 Indeed the State acknowledges that counsel should not be requibegetheir own
ineffectiveness.SeeAppellee’s Br at 18. The State instead argues that Bowen and Argo’s
conflict of interest cannot supplyagse because Harris has failed to prove a thnkdetween

13
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Roberts v. State41 So. 3d 1139, 1142 (Ala. Crim. App. 2013)noting that
Alabama “caselaw questions the propriety of an attorney asshisiog her own
ineffectivenessand explaining that such an “obvious conflict” may not be
waivable);Lawrence Kornreich and Alexander I. Plathe Temptation of
Martinez v. Ran Legal Ethics for the Habeas Ba8 Am. Univ. Crim. L. Br., no.
1, at 2 & n.35 (2012)collecting caseholding that counselllegingtheir own
ineffectiveness would produce a conflict of inteye&a lawyer has a personal
interest in not being found to have performed ineffectively and in preserving her
reputation as an effective practitioner. That interest, by definition, conflicts with
the interests of a client asserting a claim based on” his lawyer’s ineffectiveness.
Id. at 2 seeAla. R. Prof. Cond. 1.7(b) (“A lawyer shall not represent a client if the
representation of that client may be materially limited by . . . the lawyer’'s own
interest.”)

Had Bowen and Argo advanc#dte continuity of counsel claim, the
resultingconflict of interest would have violated Harris’s Sixth Amendment right
to assistance of counsebee Wood v. Georgid50 U.S. 261, 271 (1981) (“Where

a constitutional right to counsel exists, our Sixth Amendment cases hotbeha

the discontinuity and their poor performance at trial. As discussed below, welagrearris
has failed to demonstrate this causal link. But her failure of proof does not nedats that
Bowen and Argo were prevented by a loomingftict of interest fronraisingthe continuity of
counsel claim at trial.

14
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IS a correlative right to representation that is free from conflicts of intereand.
a Sixth Amendment violation “must be seen as an external faetpimputed to
the state” for purposes of establishing cauGeleman v. ThompspB01U.S. 722,
754 (1991)internal quotation marks omittedjolding modified by Martinez v.
Ryan 132 S. Ct. 13082012)'" This Court has held that, where counsel failed to
preserve an error at trial “out of fear of . . . loss of practice,” even when csunsel
conduct “was not constitutionally ineffective undrickland . . . such failure is
an ‘objective factor external to the defense’ which is ‘cause’ for the procedural
default.” Hollis v. Davis 941 F.2d 1471, 147@1th Cir. 1991)quotingCarrier,
477 U.S. at 48852

The same holdgue here.Under the circumstances of this case, each of
Harris’s trial lawyers, Bowen and Argo includedasprevented by anbjective
factorexternalto the defense from raising Harris’s continuity of counsel claim at

trial. Harris therefore has demonstrated cause to overcome the procedural default.

1 In Coleman the Supreme Court held that ineffective assistance of state postconviction
counsel could not supply cause to overcome a procedural default, reasoning that hecaise t
no right to counsel at that stage, counsel’s deficient performance would owtatm a violation
of a petitioner’s Sixth Amendment right to counsel and, therefore, could not be seen as a
objective factor external to the defense. 501 U.S. at 752-57. That holding was modified by
Martinez in which the Supreme Court held that ineffective assistance of state postconviction
counsel can in some circumstances supply cause to excuse a procedural default. .182 S. Ct
1315.

12 See also Manning ¥oster, 224 F.3d 1129, 1134 (9th Cir. 2000) (holding that “a
conflict of interest, independent of a claim of ineffective assistance of@ouns constitute[s]
cause where the conflict caused the attorney to interfere with ihiergats right to pusue his
... claim.”); cf. United States v. Tagli®22 F.2d 413, 418 (7th Cir. 1991) (“[T]rial counsel . . .
can hardly be expected to challenge on appeal his own effectiveness at trial.”).

15
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B. Prgudice

Harris must still demonstrate prejudice, which, for the reasons below, we
conclude sk cannot do.

As she did in the district court, Harris argues that but for counsel’s
deficiencies due to the lack of continuity of counsel, there is a reasonable
probabilitythat the result afertrial would have been differentjus, she can show
prejudice to overcome the procedural default. Specifically, she contends that, had
she not been faced with a revolving door of attorneys, she would have developed a
relationship of trust and confidence with counsel, the result of whachdahave
been a more fulsome defense basetaackground (including domestic abuse
by her husband and McCarter) and intellectual limitatiofsis additionaktontext
Harris argues, would have persuaded the jury that she had neither the motive nor
the intellectual capacity to orchestrate a murder for hire.

The State’s response to Harript®judice argumentis twofold. First, the
State argues that a continuity of counsel claim is not cogniaalddreestanding
Stricklandclaim. Second, the Statentends that, eventifieclaimis cognizable
Harris cannot prove prejudice because she has failed to“Boawyif at all, the
high changeover in attorneys affecfbdr] defense at tridl Appellee’s Br at 26

Although it is conceivable thatpeetitioner could state an ineffective assistance of

16
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counsel claim based on discontinuity of counael agree with the State that
Harris hadailed todemonstrata causal link between the discontinuity of counsel
and resultingerrors at trial. Thus, thadistrict court was right to deny her claim.

It is by now black letter law that to prevail on an ineffective assistance of
counsel claim, a petitioner musstablist‘a reasonable probability thddut for
counsel’s unprofessional errgrihe result of the proceeding would have been
different.” Strickland 466 U.S. at 69demphasis added)l'hat is a petitioner
must demonstratihat hercounsel’sdeficient performance caused the prejudice
she sufferedHarris has failed to do s&imglified, Harrismaintainghat: (1)
there was a frequent turnover in attorn@tdeast some of whom were
underqualified)prior to Bowen and Argo being appointed, and (2) Bowen and
Argo never developed a sufficient workingjationship with her such thttey
couldmusteran effective defensé/WVhat she has failed &stablishthough,s a
causal link between the turnover and what should have been, but was not,
presented at trial.

Put differently, Harris has neixplainedhow specific acts or omissions of
her first seven lawyersausedhe failed strategy presented at trial by her eighth
and ninth lawyers. Her generdlegationghat most of the lawyers appointexd
represent hdacked sufficient experience to try a capdase Bowen had little

time to prepare for trial, and the turnover in counsel hamstrung her ability to form

17
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a meaningful relationship with counskd not supply the causal link her claim
requires. SeeChavez v. Sec'y, Fla. Dep’t of Cqr647 F.3d 10571061 (11th Cir.
2011)(“[A]llegations [in a habeas petition] must be factual and specific, not
conclusry.”). Without this link, she cannot demonstrate that any constitutionally
deficient representation caused her to suffer prejudice. And without satisfying the
prejudice prong o$trickland Harris cannot establish prejudice to excuse the
procedural defaultThe district court correctly denied her petition.
V. CONCLUSION

It is not a foregone conclusion that a petitioner who, like Harris, rexped
a high rate of turnover in counsel leading up to trial could never prove an
ineffective assistance of counsel claim based on that discontinuity of counsel. If,
for example, a petitioner could demonstrate thatdiscontinuitycaused a
complete breakdowm trial strategy, this might amount tosalid Stricklandbased
challenge to the lack of continuity of counselnfortunately, Harris has not
established the causal lisitricklandrequires. So although shasshown cause
why her trial counsel failed to raise the continuity of counsel claim at trial, she
cannot show prejudice. Therefore, as the district court conclugszhnnot
excuse the procedural default the state courts apjplretifor this reason, we
affirm the district court’s denial of Harris’s habeas petition.

AFFIRMED.
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