Orline Sidman, et al v. Travelers Casualty and Surety Doc. 1109261271

Case: 15-15197 Date Filed: 11/17/2016  Page: 1 of 21

[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1515197

D.C. Docket No8:12-cv-02928 RAL-EAJ

ORLINE SIDMAN,
FLORIDA POLICYHOLDERS, LLG

Plaintiffs-Appellans,
versus

TRAVELERS CASUALTY AND SURETY,

DefendantAppellee

Appeal from the United States District Court
for theMiddle District of Florida

(November 17, 2016)

BeforeJILL PRYOR, Circuit JudgeandSCHLESINGER' District Judge”

" HonorableHarvey E. Schlesingetnited States Districtudgefor theMiddle District
of Florida sitting by designatian

" The Honorable Robin S. Rosenbau®ircuit Judge, heard oral argument and thereafter
recused. We therefore decide this caseqaseaum. 28 U.S.C. 8§ 46(d).
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JILL PRYOR, Circuit Judge:

The issue before uswghether Travelers Casualty and Suiistipound by a
settlement agreement between its insured, Culbreath Isles Property Owners
Associationand Phyllis Kirkwoodsetting Kirkwood'’s claim for attorney’s fees
againstCulbreathbut stipulatinghat Kirkwood would noenforcetheresulting
consenjudgment againstulbreath Under Florida lawsuch agreements are
unenforceable against insurersainted by fraud or collusio To determine
whether fraud or collusion existsge look to whether the settlement amount was
unreasonable and whether the negotiations weneluctedn badfaith.
Substantial evidencexiststo support the district courtdeterminationafter a
bend trial, that the negotiations weoenducted in bathith when Culbreath
agreed to stipulate o judgment in ammountof Kirkwood’s choosingo long as
Kirkwood agreed never texecute against it. @thusaffirm the district court’s
judgment that theettlement agreemenannot be enforced against Travelers.

. BACKGROUND
A. Factual Background

This case arises out of Culbreath’s attempts to eniftsroestrictive
covenants against Kirkwood, a homeowner in the Culbreathnsigiborhood.
Culbreath sue&irkwood in Florida state courbr breach othecommunity’s

restrictive covenanislleging that she had failed to maintain her lawn and
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landscaping. In her answer, Kirkwobtbught a counterclaim for slander of title
and also demanded her attorneyassfand costas permitted under Florida Statute
§ 720.305(1); if she prevailed in the lawsuit
Culbreath notified Travelergs insurerpf Kirkwood’s counterclaim
Travelers provided counsel to defend the counterclaim under a reservation of
rights. Because Travelers’ coverage counsel represented Culbreath only with
respetto the slander of title claim, a separate attorney paid and retained by
Culbreathcontinued to represent the association on its claim against Kirkwood for
violating the restrictie covenarg
The state court granted summary judgment to Kirkwd¢idkwood then
filed a motion seeking hattorney’s feeand costsinder 8720.305 Culbreath
notified Travelers thaCulbreathwas potentially liable to Kirkwood for her fees
and requested coverage under the policy. Travelers denied Culbreath’s request to
defend and disclaimed coverage with respect to Kirkwood’s attorney’s fees claim.
Culbreath and Kirkwootlegan to litigate thattorney’s fees issudnitially,
Mark Buell, Kirkwood’s attorneyadvised Culbreatthat his attorney’s fees were
$87175, and that he would seek a multiplier of two to tmmda-half on any fee

awarded.Culbreath contested this amount, retaining greebwwhoopinedthat the

! This statuteauthorizes, among other things, homeowners associations to bring actions
againstheir memberdor violatingthe community’s governing documents or the association’s
rules. SeeFla. Stat. § 720.305(1). Importantit entitles “[t]he prevailing party in any such
litigation” to “reasonable attorney fees and costs.”

3
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requested fee was unreasonable and unnece$sasgd orthe expert’s opinions,
Culbreath’s attorney was prepareditigate the issuén court.

At the same time, Culbreath and Kirkwood explaites prospect ofettling
the attoney’s fees claim.Culbreath kept Travelers informedtbk ongoing
settlement negotiatiordsoughtto convince Travelers to provide coverage.
When Culbreath and Kirkwood were close to an agreer@eitthyeathinformed
Travelers’ attorneyhatit was pepared to agree to a $295,000 judgnoent
Kirkwood’s attorney’s fee claimTravelers’ attorneyeither objected nor advised
Culbreathagainstagreeingo the judgment. Travelers has acknowledgedithat
knew prior to the settlement agreemeraisecutionof Culbreath and Kirkwood'’s
settlement discussions and 8pecific terms discussed

Kirkwood and Culbreath entered into a Joint Stipulation and Agreethent
“settlement greement”)n which Culbreath agreed {&) entry of a$295,000
consenjudgment against it for “trial court and appellate fees and cqmgable
to Buell & Elligett, P.A.(“Buell”), the law firm representinkirkwood and(2)
assigmentto Kirkwood and/or Buelbf the proceeds from any and all acton
causes of actions, or righalbreathhad against Travelers, in exchange for

Kirkwood'’s agreement ndb executehe judgment against Culbreathoint
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Stipulation and Agreement at 3 (Doc-84)? Buell signedthe settlement
agreemenbn Kirkwood’'sbehalf. At the time, Kirkwood wasncapacitated due to
a stroke. Soon thereafter, Orline Sidman was appointed her guaftieistate
court approved the settlement agreement and entered the Consent Final Judgment
without a hearing

Kirkwood and Culbreathlso executed a promissory nitatthey didnot
disclose to the state coumtwhich Culbreath agreed to pay Kirkwood or Buell
$50,000esswhateveramount Kirkwood or Bueltould obtain from Travelers; if
they succeeded in obtaining $50,000 or more, Culbreath would owe them nothing.
Buell again signed on Kirkwood'’s behalf. After the state court entered judgment,
Culbreath assigned its rights against Travaleer itsinsurance plicy to
Kirkwood and/or Buell
B. Procedural History

Sidman on behalf of Kirkwood, broughtthird-partybreach of contract suit
in state court against TravelérsSSidman alleged that Travelers breached the
contract of insuranceith CulbreathwhenTravelersrefused to defend and

indemnify Culbreath with respect to Kirkwood’s claim for attorney’s fees aatd th

% Unless otherwise specified, all citationgtfire form “Doc. __ 'referto the district court
docketentries

3 Culbreathinitially was a plaintif in this caséecause it brougttiaimsagainst
Travelers with respect @ttorney’s fees awarded to a different homeowrtaulbreath and
Travelers settled thalisputewhich is not before us.

5
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Culbreath had assigned its right to proceed against Travelers to Kirkwood.
Travelers removed the actionfexleral court

Travelers moved to dismiss the action for failure to grrnndispensable
party, asserting that Buell should have been joinedumseCulbreath had assigned
its rightto sue Travelers to Kirkwood as well as Budlell then assigned its
rights against Travelers to Florida Policyholders, LLC (“FP”), an entity created by
theBuell partners. Sidman and FP filed an amended comjd@ning FP as a
plaintiff.

After discovery, e district court granted summary judgment to Travelers on
the ground that thimsurancepolicy did notcoverKirkwood's claim forattorney’s
fees and costsOn appeal, weoncluded that Travelers odia duty to defend and
indemnify Culbreath with respect to Kirkwood’s claims and thus reversed and
remandedor further proceedingsCulbreath Isles Prop. Owners AssInc. v.
Travelers Cas. & Sur. Co. of An01 F. Appx 876, 87911th Cir. 2015)

Upon remand, the district court held a bench toalietermine whethehe
settlement agreement bound Travelers. Travelers presented evidente that
contendedshowed the amount of Kirkwood’s attorney’s fees was unreasonable
and that Kirkwood and Culbreath colluded when they entered into the settlement

agreement.
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With respect to collusion, Travelers presented evidence about Culbreath’s
attempt to settle a similar attorney’s fees clairound the same time that it sued
Kirkwood, Culbreath also sued Rigrd and Nancy Lewiglso homeowneris
Culbreath Isles, for violating the restrictive covenants. Like Kirkwydioel
Lewises defeated Culbreath’s claim at summary judgment and then sought their
attorney’s fees from Culbreath. Scott Frick, the Lewises’ attorney, testified that
during settlement negotiatio@ulbreath offered to assentdayattorney’s fee
amountthe Lewises sought, so long as they agreed not to execute the judgment
against Culbreath. Frick testified that Culbreath acknowledged it iactmailar
agreement with Kirkwood.

The district courfoundthat the settlement agreement was neither reasonable
in amount nor negotiated in good faghdthuscould not be enforced against
Travelers. Specifically,the courtdeterminedhat Culbreathdcted in bad fain
when it offered to ‘lie downand accept a judgment of $295,000 against it as long
as recovery othat sum came from TravelersCulbreath Isles Prop. Owners
Ass’n, Inc. v. Travelers Cas. & Sur. Co. of Aihl F. Supp3d 1282, 1292 (M.D.
Fla. 2015).To support thigleterminationthe district courfoundthat Culbreath

had allowed Kirkwood to determine thenountof theconsent judgment in

* Because we conclude substantial evidence supportetisthiet court’s determination
that the settlement agreement was negotiateddifiaith, weneed not discuss the evidence
relating to the reasonableness of the attorney’s fee.
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exchange for angreement to collect @nly from Travelers and not Culbreath.
The court then entered judgment in favor of Travelers and against Sidman and FP.
This is Sidmarand FP’s appeal.

[I. STANDARD OF REVIEW

After a bench trial, “[w]e review the [district] court’s conclusions of dev
nova” Fischer v. S/Y NERAIDAOS8 F.3d 586, 592 (11th Cir. 2007 he
district court’s findings of faet-including determinations of the credibility of
witnesses and weight of the evideresill not be set aside unless they are clearly
erroneous Id. “Under the clear error standavag may reverse the district court's
findingsof fact if, after viewing all the evidence, we &é& with the definite and
firm conviction that a mistake has been committedrystal Entmt & Filmworks,
Inc. v. Juradg 643 F.3d 1313, 13120 (11th Cir. 2011)internal quotation marks
omitted). But the district court’s findings of facts must “stand so long asatkeey
supported by substantial evidencéischer, 508 F.3d at 592.

“In a case in which the evidence is largely testimonial, like thistbae,
district court has the advantage of observing the witnesses and evaluating their
credibility firsthand, and the standard of review imposes an especially heavy
burden on an appellantld. (internal quotation marks omittedjtated another

way, “[t] he credbility of a witness is in the province of the factfinder and this
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court will not ordinarily review the factfindex determination of credibility
Crystal Entm’t 643 F.3d at 1320.
I[Il. ENFORCEABILITY OF THE SETTLEMENT AGREEMENT

To determine whether the district court erred in refusing to enforce the
settlement agreementewnust first decide whether the district court (1) used the
correct legal framework to determine whether the settlement agreement was
enforceable against Travelers andh{@)l substantiavidence to support its factual
findingsthat the agreement’s amount was unreasonable and that Culbreath and
Kirkwood did not negotiate in good faith.

A. TheDistrict Court Applied the Correct Legal Framework to Determine
Whether the Settlement Agreement Was Enforceable Against Travelers.

Thefirst issuewe considers whether and when, under Florida law, an
insurer who wrongly refuses to defend its insured is boundseytlement
agreementhat the insured negotiatpsrmittingthe injured partyo collect the
judgment onlyfrom the insuer.

1. Florida Courts Constru€oblentzas PreventingeEnforcemenfgainst

an Insurerof a Settlement Agreement That Is Unreasonable in
Amoun or Producedhrough Bad Faith

Sidman and FP rely c@oblentz v. American Surety C416 F.2d 1059 (5th
Cir. 1969), to argue that Travelers is so boumdCoblentz our predecessor court
recognized that under Florida laan insurer who wrongly refused to defend its
insured is bound by the insuredisttliementgreement unleske agreemerwas

9
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obtained througHtfraud or collusiony” even though the insurelid notappear in
the underlying actionld. at 106263.> Because there was no allegation that the
settlementn Coblentawas obtained by fraud or collusion, the calid notaddress
how to determine when fraud or collusiexists

Florida courts have recognized the difficultperentin determining
whether &Coblentzagreement was obtained by fraud or collusion.illlistrate
this difficulty, in Steil v. Florida Physicias’ Insurance Reciprocalhe Florida
courtcontrasted a settlement agreentbat permits collectioonly againsthe
insurer witha settlementagreementvherethe insured could be on the hook for the
judgment. 448 So.2d 589 (Fla. Dist. Ct. App. 1984When the insureddctually
pays for the settlement of the claim against him or where the case is fully litigated
at trial before the entry of a judgment, the amount of the settlement or judgment
can be assumed to bealistic” 1d. at 592. When negotiating directly its own
liability, an insurer can protect its own interests; similarly, an independent
factfinder is unlikely to approve an unreasonable settlement amotLimerefore, if

the insurer is later determined to have wrongfully refused to defend and the claim

® In Bonner v. City of Prichards61 F.2d 1206, 1209 (11th Cir. 1981) (en bawe)
adopted as binding precedent all decisions of the former Fifth Circuit handed down prior to
October 1, 1981.

® Because the Florida Supreme Court has not addressed how to determine when a
settlement was obtained by fraud or collusion, in this divecsi$g governed by Florida law “we
follow relevant decisions of Florida’s intermediate courts and attempt to degettmeimssues of
state law as we believe the Florida Supreme Court wodldrhpa Bay Water v. HDR Eng’g,
Inc.,, 731 F.3d 1171, 1177 (11th Cir. 2013) (internal quotation marks omitted).

10
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IS within the coverage, it will be obligated to pay the amount of the settlement or
judgment, at least within its policy limits, in the absence of a showing of collusion
or fraud’ Id.

But the settlement amount axCoblentzagreement that nvolve[es]a
consent judgment with a covenant not to exécotay not necessarily represent a
realisticvaluation of the injured party’s claimid. Whenan insured “stipulates to
a large settlement figure in order to obtain his release from ligbilitthas little
or nothing to lose becaufig will never be obligated to payAs a consequence,
the settlement of liability and damages may have very little relationship to the
strength of the plairff’ s claim” Id. Althoughsuch conduct by itself “camardly
be characterized as fraudulerthe emergentsdtlement figure is more suspect”
than one produced throughmore adversarigrocess Id.

The Florida court then addressed how to evalwaethera Coblentz
agreement is tainted by fraudawllusion. In crafting a standard, the court
weighedthe countervailing interests of (1) protecting insurers againsessttht
agreements that overstditeir liability and (2) preserving incentives for insureds
and injured parties to resolve claimbenthey can The Steilcourt recognizethe
need to protect insurers when the injured partythathsured settle for an amount

for which neither will be on the hoothe settlement “may not actually represent

11
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an arm’s length determination of the worttttoé plaintiff's claim.” 1d. At the
sametime, Steilrecognized thatountervailingpolicy interests weigh in favor of
enforcingCoblentzagreements against insuretsan insured’s mere lack of
incentive to negotiaterould rendera Coblentzagreementraudulent or collusive,
suchagreemerst could rarelybe enforcd. As a result, insureds and injured parties
would be discouraged from settling their claims even whenwiieeg able to reach
agreemenbnthe amount of the insured’s liability. Insteagjured partiesvould
have an incentive timsist either that an independent factfinder determine the
amount of liability or that insuregay out oftheir own pockes. See id.

Given these competing interests, 8teilcourt explained that
Coblentzagreerents ould not be reviewed under “the ordinary standard of
collusion or fraud under which they would often if not always be invalid.
Instead, it directed courts to lotikevidence of an unreasonabkgttlement amount
andof bad faith on th@art d the negotiating partieas proxies for collusion or
fraud. Id. Steilalso assignethe party seeking to enforceCablentzagreement
the initial burden of producingeVidence sufficient to make a prima facie showing
of reasonableness and lack of bad faith, even though the ultimate burden of proof

will rest upon the carrier Steil 448 So.2d at 592.

’ See also Bond Safeguard Ins. Co. v. Nat'l Union Fire Ins. Co. of Pittsburghid®a
13-cv-561, 2014 WL 5325728, at *9 (M.D. Fla. Oct. 20, 20149dblentzdoes not . . . authorize
the insured to indiscrimindteload the carriés wagon with bricks of damage that no reasonable
person would expect as consequences of the underlying’glaim.

12
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Because the Florida Supreme Court has not addressed how to determine
when a settlement agreement is tainted by fraud or collusion, and in light of our
obligation to resolve questions of Florida law as we believe it wouldowelude
thatSteil provides the proper framework for analyzing wheth€ohlentz
agreement is enforceable under Florida law. Indeed, other Florida District Courts
of Appeal have adoptesiteils analytical framework See, e.gHyatt Legal Servs.

v. Ruppitz620 So. 2d 1134, 1136 (Fla. Dist. Ct. App. 1983p protect against
theobvious possible abuses of tlfeblent? settlement procedure, we held that

the insured must prove that the settlement was reasonable and was not tainted by
bad faith?); Quintana v. Barad528 So. 2d 130@,301n.1 (Fla. Dist. Ct. App.
1988)(“Subsequent to entry of th€oblent? agreement, the injured party must

bring an action against the insurer and prove coverage, wrongful refusal to defend,
and that the settlement was reasonable and made in goo9.faiimus,we

concludethe district court used the proper framewtwrldetermine whether fraud

or collusion tainted the settlement whendhsideedthe reasonableessof the
settlemenamountand whether it was negotiated in good faith.

2. Under Florida Law,an Insureris Not Boundy a Fraudulent or

CollusiveCoblentzAgreement Merely Because It Knefrand Failed
to Object tahe Settlemeriarlier.

Sidman and FP argue that ieblentZramework is inapplicable here

because Travelers kneatout and acquiesced in the settlemé&fie rejecthis

13
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assertion akegally unsupportedThe practical effect of suchrale would bethat
oncean insureis given prior notice of and fails to object to a settlement agreement
between its insured and an injured party, it will be deemed to have waived all
objections despite underlying fraud or collusafrwhich it had no knowledge
There is no such rule iForida law®

Sidman and FERite Jones vFlorida Insurance GuarantAssociatio for the
propositionthat a judgment against an indemnitee is enforceable against
indemnitor under Florida law so long as the indemrfitat notice of the settlement
and could have, but declined to, obje@08 So.2d 435450(Fla. 2005) They also
rely oncases addressing Florida’s “vouching in” doctrine, which recognizes “[t]he
general rule” that “an indemnitor who has notice of the suit filed against the
indemnitee by the injured party and who is afforded the opportunity to appear and
defend is boundly a judgment rendered against the indemnitee as to all material
guestions determined by the judgméi@amp, Dresser & McKee, Inc. v. Paul N.
Howard Co, 853 S0.2d 1072, 1079 (Fla. Dist. Ct. App. 2003).

But like Coblentz Jonesand the vouching inasesxplicitly recognizehat
an agreemeriietween an indemnitee and injured party is enforceadest an

absentee indemnitanly if rendered “without fraud or collusidn.Jones 908

8 Indeed such a rule wouldeem taconflict with a recent statement of the Florida
Supreme Court that an insurediedsonablesettlement agreement” may be enforced against an
insurer who wrongfully refuses to defenéerera v. U.S. Fid. & Guar. Cp35 So0.3d 893, 900
(Fla. 2010) (emphasis added).

14
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So.2dat 450(internal quotation marks omittedfamp, Dresser & McKedénc.,
853 So0.2d at 107@&ame)’ Here, becaus€ravelers contends that teettlement
agreement was in fact réered through fraud or collusion, even under Sidman and
FP’sauthoritiesit is not enforceable.

Despite the exception for fraud and collusiBidman and FRrguethat
under the vouchinmn casesin entering a consent judgmehe statecourt
implicitly decided thathe settlement amount was reasonable in amount and
negotiated in good faitbuch that the indemnitor is bouhythe determination
We disagree. fe vouching in doctrine concerosly issues that weractually
determined by the settlement judgmeseieCamp, Dresser & McKed&53 So.2d at
1079 and herethe question of whether fraud or collusion tainted Kirkwood and
Culbreath’s settlement agreement was not litigated in the action in which it was
enteredihestate coursimply entered theonsent judgmentFurthermorewe
cannot say that an indemnitoksowledge of &Coblentzagreement’s terms will
necessarilyut iton notice thatheagreement arises from fraud or collusion, as the
agreement’s fraudulent or collusive nature will not always (or even often) be
apparent on its facelhis case is illustrativeneither the settlement agreement nor

the consent judgment reflected theured’s offer to accept a judgment of any

® Sidman and FP also ciBurke v. Ripp619 F.2d 354 (5th Cir. 1980), bBtrkedid not
address what standard courts should apptieterminevhether an agreemeistfraudulent or
collusive;in that case there was no allegation that the agreement waslémiuar collusive.

15
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amount so lng as the injured party refrainfdm seeking satisfaction againstit
This conductvasfraudulent andollusive yet nothingonthe settlement
agreement’sacewould reveathat fact

We acknowledge that allowing insurers to challenge settlement agreements
between their insureds and injured parties after having kept quiet theing
settlement negotiations may appear inequitable or at the verynetistient.
Indeed, Sidman and FP portray Travelers as lulling Kirkwood and Culbreath into
complacency by failing to object in the state court case to the settlement agreement
or consent judgment. But even untlex legal framework that Sidman and FP
advance Travelersvould notbebound bya settlement agreemetitatwas
obtained by fraud or collusion. And vi@low the Florida courts imejecing a
framework that would, in effect, prohibit indemnitors and insurers from
challenging settlement agreementg$raadulent orcollusivesimply becaise they

had knowledge of the settlement termgen though the fraudulent or collusive

9 Sidmanand FP raise a related argument that Travelers’ failure to object to the
settlement terms during negotiations equitably estops it from raising its currbenhgba
Esbppel “prevents a party from raising a claim or taking a legal position wheoridsat with
regard to that claim is contrary to his positifit}. requires (1) words, acts, conduct, or
acquiescence causing another to believe in the existence of a certain state ;of2hings
willfulness or negligence with regard to the acts, condu@gcquiescence; and (3) detrimental
reliance by the other party upon the state of things so inditakakter of Garfinkle 672 F.2d
1340, 1346-47 (11th Cir. 1982)Silence or acquiescence may be sufficient conduct to create an
estoppel if under the circumstances there was both a duty and opportunity td $peakl1347.
Here there was neither a duty nor an opportunity to speak because Travelers had nayknowled
of the fraudulent and collusive nature of the settlement agreement, and it neved datouk
the position that the settlement agreement was untainted by fraud or collusion.

16
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nature of the agreement was not apparent from the face of the settbermean

was hidderfrom the insureby the parties to the settlemetiad Kirkwood and
Culbredh negotiated a reasonable settlement agreement in good faith, they would
have been entitled to bind Travelers to it udeblentz By choosing instead to
collude, they forfeited thisght.

In summary, lie relevant inquiryor determining whether tondorce a
Coblentzagreemenagainst an insureéhat wrongfully denied coverage and refused
to defends whethertthe agreememntas produced through fraud or collusioont
whether the insurer had notice of the settlementaamgportunity to object to it.

A contraryapproach would rend&oblentz fraud or collusion exception
meaningless, as dlloblentzagreements arise out of an insigeefusalto defend
its insured. Thus an insurer may challengeCablentzagreement agaudulent or
collusivenotwithstanding itprior noticeof and opportunity to challenge the
agreement.Thedistrict court properly applied tHeéoblentzrameworkin
consideringvhether the settlement wasreasonablén amountand negotiated in
badfaith—proxies for fraud or collusier-anddid not err inallowing Travelersto
challengehe settlement agreement

B. TheDistrict Court Did Not Err in Determining that the Settlement
Agreement Was Negotiated in Bad Faith.

We next consider whethé#re district courerred indeterminingthat the

settlement agreemewas unreasonabla amountand negotiated ibadfaith.

17
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Because substantial eviderstgports the district court’s findirtgat Culbreath
agreel to settle the claim for any amount in exchangeKiokwood and Buells
agreemenmot to execute the judgment againstié affirmon the groundhat the
settlementgreementvas negotiated ibadfaith, without theneed taconsider
whether the settlememtas reasonable in amount.

Substantial evidence gports thedistrict court’sdeterminatiorthat the
parties negotiated the consent judgment in bad faith. To find bad faith, the district
court reliedon evidencehat Culbreatlwaswilling to agree to any fee so long as
the Kirwood and Buell would enfort¢ke judgmenbnly against Travelers:
Frick, theattorney forthe Lewises-the othehhomeowners Culbreath sued
testifiedthat Culbreath offered to “stipulate to whatever number that you want”
with respect tdhe Lewises’ attorney’s fedaim, so long ashey wouldagreenot
to execute against Culbredth Trial Tr. at 102 (Doc. 170)He also testified that
Culbreathacknowledgedhavingentered int@a similar arrangement with
Kirkwood, agreeing to a large multiplier in exchange for Kirkwood’s agreetoent

collect the judgment from Travelers. In addition, Kirkwood, Bueld Culbreath

1 The district court also relied on tFat thatMark Buell signedthesettlement
agreement on behalf of Kirkwood, who was hospitalaethe time following a stroke that left
her incapacitatednd unable tgive her consent. Because we find substantial evidence to
support the district courtdeterminatiorthat the settlement negotiations were conductéxah
faith without consideringhe circumstanceunder which the agreememas signedwe have no
need to review the district court’s findings s issue

12 Frick testified that Culbreath said, “Hey, if you don’t come after us for the fees, we
don't care how much is.” Trial Tr. at 105 (Doc. 170).

18



Case: 15-15197 Date Filed: 11/17/2016  Page: 19 of 21

had entered iota side agreementwhich they did not disclose to the state cedrt

in which Culbreath agreed to pay Kirkwood or Buell up to $50,000 depending on

their relativesuccess ienforcingthe settlement agreement against Travelers.
This evidencesupports the inference thiaie settlement agreememas

negotiatedn bad faith asit shows thatCulbreath was willing to lie down and

accept a judgmermf any amount againg so long as itvould notbeon the hook

to satisfy the judgmentit demonstratethat Culbreath only acquiesced to this

arrangement because it believed that it could impose on Travelers all cfrtiest

financial burderof the settlement agreementith itsown exposure limited to

$50,000pursuant to the side agreeme#t reasonableartywould not be

indifferent to the amount of a judgment entered ag#ingtreits own money on

the line. As factfinder, the district court was entitled to acdgtk’s testimonyas

credible. Crystal Entm’t 643 F.3d at 1320The district court’'dinding that the

settlement agreemewas negotiated in bad faith was thus not clearly erroneous.
Sidman and FRrguethat thesettlementagreement was not collusive a

matter of Floriddaw because Kirkwood and Culbreath never agreed to share the

settlemenproceeds. They contend tl@tomat v. Northern Insurané@ompany

of New Yorkheld that an agreement is collusive only if the parties to the

agreement agreed to split its proceed$9 So. 2d 535, 538 (Fla. Dist. Ct. App.

2006) But theymisread the authority on whit¢heyrely. In Chomat the Florida

19
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District Court of Appeal stated[w]ithout attempting a comprehensive definitjon
we think a bad falit claim includes a false clairay collusion in which the
plaintiffs agree to share the recovery with the instired. (internal citation
omitted). AlthoughChomatrecognized that an agreement to split a negotiated
judgment is one form of collusion,did nothold that collusiorrequiresan
agreemenbetweennjured party and insurei splitanegotiated judgme.

Indeed, such a construction is inconsistent with the term collusion’s ordinary

LN

meanirg. Dictionary definitions of@lusion includea“secret agreement,” “secret
cooperation for a fraudulent or deceitful purposa,secret agreement between

two or more persons to defraud a person of his rights often by the forms of law,”
an“agreement between parties considered adversarieslatfi@and“a secet
agreement considered illegal for any reasdddllusion Webster's 3d New Int'l
Dictionary 446 (2002).Thes definitions do not require agreement to split a
scheme’s bounty, artieyeasily encompass Kirkwood and Culbreath’s
agreementAccordingly, we hold that an agreement in which an insured agrees to
accept essentially any judgment amount that the injured party seeks in exchange

for a promise to not execute against it is collusiveoblentzpurposes.We

therefore affirm the district court’s finding of bad fatth.

13n their reply brief, Sidman and FP raise for the first time the argument éhdisthict
court erred in declining to award them a “reasonable” attorney’s fee ofrits@waulation after
finding that they could not enforce the settlement agreeagaibst Travelers. Parties must
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V. CONCLUSION
For the foregoing reasons, we conclude that the district court properly
applied theCoblentaramework to determine whether the settlement agreement
could be enforced against Travelers, that its findihigad faith inthe settlement
agreemeris negotiatiorrested on substantial evidenead thatt did not err in
declining to award Sidman and FP a reasonable attorney’&é=erdingly,we
affirm its judgment

AFFIRMED.

submit all issues on appeal in their initial brief&lnited States v. Britd37 F.3d 1103, 1104
(11th Cir. 2006) Because Sidman and FP failed to raise this argument in their initial brief, we
will not entertain it now
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