Procaps S.A. v. Patheon, Inc. Doc. 1109322654

Case: 15-15326 Date Filed: 12/30/2016  Page: 1 of 28

PUBLISH|
IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1515326

D.C. Docket No1:12-cv-24356JG

PROCAPS S.A.,
a Colombian sociedad anonima,

Plaintiff - Appellant,
Versus

PATHEON, INC.,
a Canadian corporation,

Defendant Appellee,

SOBEL USA, INC.,
a Delawarecorporation, et al.,

Defendants.

Appeal from the United States District Court
for the Southern District of Florida

(Decemler 30, 2016)

Before MARCUS ad DUBINA, Circuit Judges, and GOLDBERG]udge.

" Honorable Richard W. Goldberg, Judge for the United States Court of Internatiada) T
sitting by designation.

Dockets.Justia.com


https://dockets.justia.com/docket/circuit-courts/ca11/15-15326/
https://docs.justia.com/cases/federal/appellate-courts/ca11/15-15326/1119322654/
https://dockets.justia.com/

Case: 15-15326 Date Filed: 12/30/2016  Page: 2 of 28

MARCUS, Circuit Judge

In this Sherman Act, 16.S.C. § 1 antitrust caseRrocaps S.A. (“Procap)s
suedits formerjoint venture partnePatheon, Inc. (“Patheon”). Borocapsand
Patheorare involved in the market for softgel services., hebusinesof
designing and manufacturing gepsuledelivery mechanisms fanedications.In
January 2012Procaps and Patheon entered into an agreement (the “Collaboration
Agreement”)to combine forces ancreate a more effective competitor in the
United Statesoftgel market.This Collaboration Agreement allocated some
aspects of the business to Procaps and others to Pdtlotoparties agree that the
Collaborationenhanced competition at the outset

Less than one year into the Collaboration, Patheon acquired Banner
Pharmacps (“Banner”), still another player in the business of designing and
manufacturingsoftgels. Onceit learned about the BaanacquisitionProcaps
refusedo participate in the Collaborati@ny further becausgit concludedthe
Banner acquisition transformed tbecelawful Collaboration Agreememnto a
horizontal markeallocationin restraint of tradelnstead, Procapded suitin the
United States District Court for the Southern District of Floaliaging that
Patheon’onduct violated Section 1 of the Sherman Althe district court

ultimately granted summary judgment to Patheon, holding that Procaps had failed
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to adduce evidence tdictualanticompetitive effectssufficient to survive
summary judgment.

On appealProcapsargueghatthe trialcourt should have appligdeper se
rule, rather than rule of reason analysmsorderto determine whether Patheon had
violated Section 1 of the Sherman Aotit thatevenwhen measured agairtbe
rule of reasonProcapsadpresented sufficient evidence of anticompetitive effects
to survive summary judgmenAfter thorough review and having the benefit of
oral argument, we conclude that Patheon was entitled to summary judgptient
becausé’rocaps hafailed toestablisithefoundational requirement @bncerted
actionnecessary to maintain a Section 1 claim unideiSherman A¢ctand because
Procaps alstailed toshowany actuahnticompetitive effects. Accordingly, we
affirm.

I
A.

The essentigland undisputedactsdrawnfrom anextensivesummary
judgmentrecord are theseBoth Procaps and Patheon are in the business of
providing softgel services to pharmaceutical compartsedtgels are gelatin
capsules that serve as oral delivery mechasiismmedications.There ardwo
major stepsmecessary to provide softgel servicéisst, thesoftgel service

provider must design theoftgelto accommodatéhe specific medication is
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designed to deliveand thenthesoftgel serviceprovider must devise rocess
for creating thasoftgelmedication combinatioon a commercially viable scale.
In the industry, the first stegenerallyis referred to aproduct development
services (“PDS”) and the second as contract manufactupeigoons (“CMQO”).
The relevanmarketis furthersegmented baseauh the kindof medication
provided prescriptionrmedicatiors, over the countemedicatiors (“OTC"), or
nutritional supplements. Obtainiagcontracto provide services fgrescription
or OTC softgelsis significantly nore difficult thanobtaining a contract to provide
services fonutritional supplementsiue insubstantiameasurdo the overlay of
FDA regulations.Moreover it is difficult to develop the expertise needed to break
into the prescription and OTC markets without significant hamdexperience
developing softgelsand sanew entrant®ftenbegin by targeting customers
seeking services for nutritional supplemeri#any never make it pastighnitial
step.
In the softgebervices markepharmaceutical companisslicit bids from
softgel serviceproviders Providerscompete not only on the basisprfce but
also on a series of key contractual terms includargal pricing, pricing
escalation, capital investment obligations, exclusivity provisions, limitations on
liability, take-or-pay provisions, and agreements to reserve capacity

Pharmaceutical companies value sofgglivicegproviders with a global presence,
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and particularhyfavor those suppliers with substantial American or European
manufacturing capacity. Alltber things beingqual, thoséirms enjoya
competitive advantage.

Before thepartieshereentered into th€ollaborationAgreementProcaps
and Patheon hasachmadean effortto break into thé&mericansoftgel services
market without much succes®vhile both companies had their strengéesh was
hamstrung bignificantflaws. Procapdoasted a substantial manufacturing
capability andraluableintellectual property, but its aspirations wetgmied by its
lack d marketing operations in the United Statesla stigmaattached as beirm
Colombiancompany. Pathepm contrasthad little in the way of softgeklated
intellectual propertyr manufacturing capacityput it did have longstanding
relationships wittAmericanpharmaceutical companies and an impressive
marketing operation. Thug) January 2012, Procaps and Patheon detodedol
their complementargttributesto create a new, more effective competitor in the
Americansoftgel market.OnJanuary 10, 2012, the twompanies executed the
Collaboraton Agreemento market their combined softgel development and
manufacturing seices under th&P-Gels brand. Under the Collaboration
Agreement, Patheon would market the brand using its conngctithe American
market,manufacturingppportunities would be allocated exclusively to Procaps,

andproduct developmerdpportunitiesvould beallocated between the partias
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they arosdy mutual agreemenBoth parties were prohibited from competing
with the Collaboration in the market covered by the Collaboration Agreement.

TheCollaboration Agreemeraisocontained express prowsis to deal with
the contingencyhatProcaps or Patheaould acquirea company thahight
infringe on the exclusivity provisions

If during the Term a Party or any of its Affiliates acquires an entity by

a Change of Control of a Third Party that would cause such Party or

its Affiliates to be in breach of Sections 10.2 or 10.3 at the closing of

such acquisition, then the acquiring party shall give advance notice to

the other Party or make a public announcement of such acquisition,

and the acquiring party must within six (6) months of such acquisition

either (i) divest such portion of the acquired business that would be

restricted by Sections 10.2 or 10.3 to a Third Party, or (b) include

under this Agreement such portion of the acquired business solely

with respect to any business or intellectual property activities

conducted by the acquiring Party following the date of such

acquisition.
The Collaboration Agreement also set forth specific dispute resolution procedures
to governconflicts“arising out of, relating to or in connection with” the
Collaboration AgreementAntitrust claims and certain intellectual property claims
were expressly excluded from these dispute resolution procedures.

Originally, the Collaboration Agreement covered prescription softgels only,
but the partietaterexpanded its scope to cover OTC products and services for ten

enumerated customers. By August 2012, the Collaborafidrsubmitted forty

three proposalsutwon onlytwo contractsvalued at a total of $123,003.
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During early to mid2012 without Procaps’s knowledge, Patheon was
involved innegotiatios to acquire BanneiUnlike Patheon, Banner had
substantial manufacturing capabilitie®atheon informed Procaps of the planned
acquisition orOctober 22, 201,2and proposdseveral ideas at a high level of
generality-- for incorporating the Banner assets into the Collaboration. Procaps
howeverjndependentlyletermined that gog forward with the Collaboration
would violate antitrust law. Procaps immediately “put everything on standby,”
communicated to Patheon that it would not continue to participate in the allocation
of customers contemplated by the Collaboration, and filed the instant lawsuit
seeking damages and equitable relief based on aNegjations ofSecton 1 of
the Sherman Actl5 U.S.C. § land the Florida Deceptive and Unfair Trade
Practices Act (“FDUTPA”), Fla. Stat. §1.201et seq After receiving a copy of
the Complaint, Patheon offered to terminate the Collaboration, but Procaps
refused.

On December 14, 2012, Patheon closed on the Banner acqui3ition.
facilitate compliance with th€ollaborationAgreement, Patheon appointed David
Hamby to serve as a gatekeeplelying on the terms of the Collaboration
Agreement, Hamby would daimine whether any particularanufacturing
opportunityfell within the ambitof the Collaboration. If itid, the opportunity

would be sent to Procaps; if not, the opportunity would go to Banner or would not
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be pursued. Because Procaps had “susperglpdribrmance,Procapgefused to
accept any opportunities allocated in this mani&atheon continued to operate
thisway until July 18, 2013whenPatheon terminated the Collaborataure to
what it viewed as Procaps’s noncompliance. Patheonbdgan pursuing
opportunities within the scope of the Collaboration Agreement using Banner
assets.

B.

In its complaint, emnong other thingsProcapspecificallyalleged that the
Banner acquisition placed Patheon in direct competition with Protayss
transforming the parties’ legitimate joint venture into a per se illegal horizontal
restraintin violation of Section 1 of the Sherman Act

Patheon moved to dismidse complaintarguing that Procaps had alleged
only a per se clainwhereaghe Cdlaboration Agreement should be evaluated
under the rule of reason because of its potential for procompetitive efficiencies.

Citing Palmer v. BRG of Georgjdnc. 498 U.S. 4§1990),the district court

concludedhat Procapgs per se Section 1 claisurvived dismissdbecause

Procapshad sufficiently alleged a horizontal market allocation agreement.
Soonthereafterthe parties consented to jurisdictioeforea magistrate

judge andfiled cross motions for summary judgmemong othes, Patheon

arguedhat there was no concerted action because Procaps nevenaigneed
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anyoneto restrain tradghatrule of reason analysis appliegther thartheper se

rule, and finally, thatbecause Procaps was only pursuing a per se theory, Patheon
was entiled to summary judgment. For its part, Procag#inued to urgéat the
oncelawful Collaboration Agreement was transformed into an ill&gaizontal

market allocation that was subject to per se anlgysisand thereforethat there

was no need torpceed to a full rule of reason analysis.

Themagistrate judgdenied both motions in large patt.rejected
Patheon’s arguments regarding the lack of concerted acti@msoning thahe
Collaboration Agreement standing alone was sufficient to meebtieerted
action requirement of Section 1 of the Sherman Atte courtdid, however agree
with Patheon thaheper serule did not applyanddetermined thaProcapsould
pursue a rule of reason theowfter additiond discovery, Patheomovedonce
againfor summary judgmentvhich thetrial courtgrantedn a thoughtful and
detailed analysisen thegroundthatProcas had failed to establisinyactual
detrimental effectsn competition

Procaps timely appealdm the entryof final summary judgmerfor
Patheon

.
We reviewagrant of summary judgmede novg applying the same

standard as the district coultlat’l| Parks Conservation AssVv. Norton, 324 F.3d
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1229, 1236 (11th Cir. 2003)In conducting this angsis, we*view all of the
evidence in a light most favorable to the nonmoving party and draw all reasonable

inferences in that party’s favor.” Liese v. Indian RivetyCHosp. Dist,. 701 F.3d

334, 342 (11th Cir. 201Zyuotation omitted).Summary judgment is appropriate
where “there is no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56{Bg movant bears

the burden of presenting “pleadings, depositions, answensdwogatories, and
admissions on file, together with the affidavits, if athdt establish the absence of

any genuine, material factual dispttdzocus on the Family v. Pinellas Suncoast

Transit Auth, 344 F.3d 1263, 1272 (11th Cir. 20@g)oting FedR. Civ. P.

56(c)).

Section 1 of the Sherman Agtoadlydeclares illegal “[e]very contract,
combination in the form of trust or otherwise, or conspiracy, in restraint of trade or
commerce among the several States” 15 U.S.C. § 1.“A contract is a&aompact

between two omore parties.”"McGuire v. Sadler337 F.2d 902, 905 (5th Cir.

1964)(quotationomitted)® Similarly, “[i] n any conspiracy, two or more entities
that previously pursued their own interests separately are combining to act as one

for their common benefit."Copperweld Corp. v. Indep. Tube Com67 U.S. 752,

! Decisions of the Fifth Circuit, issued prior to the close of business on September 30,
1981 are binding precedent in this Circuit. Bonner v. City of Pritchard, 661 F.2d 1206, 1207
(11th Cir. 1981) (en banc).

10
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769 (1984)see alsdvicAndrew v. Lockheed Martin Corp206 F.3d 1031, 1036

(11th Cir. 2000)“[A] conspiracy requires a meeting of the minds between two or
more persons to accomplish a common and unlawful plaArijl like a contract
or a conspiracy, a “combination” also “mean[s] an agreement betwe&mo or

more persons Gorham & Johnson, Inc. v. Chrysler CqorR08 F.2d 462, 468 (5th

Cir. 1962) “Despite the different terminology, there is no magic unique to each
term. Courts use the words ‘contract,” ‘combinatioaid ‘conspiracy’

interchangeably Tidmore Oil Co., Inc. v. BP Oil Co./Gulf Prod. Div., a Div. of

BP Qil Co., 932 F.2d 1384, 1388 (11th Cir. 199Ihe common element
“contract, combination . .,.or conspiracy” is a requirement of concerted action.
Copperweld467 U.Sat767-68. Therefore, to establish a Section 1 violation, the
plaintiff must first show that there was concerted adbenween two or more
persons- a “‘conscious commitment to a common scheme designed to achieve an

unlawful objectivé -- in restraint of tade. Monsanto Co. v. SpraRite Serv.

Corp, 465 U.S. 752, 768 (1984)

In essence, Procaps argues that the Collaboration Agreemaéhbugh
lawful at inception- was transformed into an illegal restraint of trade by Patheon’s
acquisition of BannerBut, because Procaps has wholly faitecestablish

concerted action in restraint of trade, this argument fails.

11
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Notably, the parties agree that the Collaboration Agreement was lawhul at
inception. After all, the Collaboration Agreement created a legitimate joint venture
thatthe parties hoped would barere effective competitor in themerican
softgels marketThe Agreemendllocated the marketing responsibilities to
Patheon and the manufacturing opportunities to Procaps. Like most joint venture
agreements, th€ollaborationAgreement provided that the two parties would not
compete with each other within the scope ofAlggeement. As part of these
exclusivity provisions, Patheon agreed not to use its assets to puasutaoturing
opportunities within the United State$he Collaboration Agreemeatso
provided that if Procaps or Patheon acquired an entity thaephér partyin
breach of the exclusivity provisiontfe acquiring partiqadtwo options: it could
either divest any assets that violated the exclusivity provisiofigure out a way
to include those assets within the Collaboration Agreement.

Procaps nonetheless argues thatBanner acquisitiolatertransformedhe
Agreement into an illegal marketi@dation becausthe Agreementequired
Patheorto remove any Banner assétsm the market. But the Collaboration
Agreement required no such thingihe Agreement did not provide for the Banner
acquisition nor did it expressly require the removal of Benner assetsPatheon
chose to remove the Banner assets from the market, but Procaps never agreed to

that. In factProcapsadamany refused to participate in the Collaboration

12
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Agreement from the minute it learned of the Banner acquisitimteed, Procaps’s
executivegdeclaredhatProcapsw(as] not going to participate in [the pest
acquistion Collaboration Agreement].”[W]e said. . . absolutely no, we have
never done any illegal things, we’re not going to start doing illegal things and it
was dear from day one."We alsonote thatalthough Procaps refused to participate
in the postacquisition AgreemenBrocapslso refused to terminatiee
Collaboration despite may offers from Patheon to do.8dRegardlesshecause
Procaps nevanade & conscious commitment to a common scheme” to illegally
restrain tradethe Collaboration Agreemenannot form the basis for a Section 1

claim. SeeMonsanto Cq.465 U.Sat768

We cannot accept Procaps’s argument thasithpleexistence of the
contract-- the Collaboration Agreementstanding alondgs enouglto satisfy the
concerted action requirementhile all contracts restrain trade to some extent, the

Supreme Court has read “in restraint of trade” as used in Section 1 to prohibit only

2 patheon argueid district court that the drrine of“unclean hands” independently barred
Procaps’s lawsuit. Our prior opinions have not been eledm whethethis theoryis viablein

the antitrusarena Thus, for example, relying on Perma Life Mufflers, Inc. v. Int'| PadgC

392 U.S. 134 (19683n panel of thiourt observed in dictidat “because the Supreme Court has
rejected the application of the doctrinéropari delictoin antitrust actions, an agreement may be
challenged even by one of the parties who has acquiesced in the unlawful agre@idembre

Oil Co., 932 F.2cht 1388. But later,also in dictaanother panetlarified that Perma Life

Mufflers explicitly left open the possibility that a defense of active involvement could ba
complaint about an antitrust conspiracy.” Official Comm. of Unsecured CreditB®SAfInc.

v. Edwards, 437 F.3d 1145, 1156 (11th Cir. 2006). It would be odd indeed to allow Procaps to
challenge the very agreement it had consummated on the grounds that it was an unlawful one
but because Procaps has not established that the Collaboration Agreement wasfah unla
agreement in the first place, we needmsblvethe mattetoday.

13
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those conticts thaunreasonablyestrain trade See, e.g.Nat'l Collegiate Athletic

Ass’n v. Bd. of Regents of Univ. of Oklahoma, 468 U.S. 85, 98 (19Bdé¢refore,

although Section 1 specifically references contracts, we have held that a contract

can serve as the basis for a Section 1 ctaiwnif it embodies an agreement to

unlawfully restrain trade.Tidmore Oil Co, 932 F.2d at 1388. Were this not the
case, contrdaal partners would potentially be on the hook for any future conduct
the othempartyengages imnder color of the contracBuch a rule could dissuade
firms from pursuing joint ventures in the first placeollaborationghatwe have
recognized ofteprovide “otherwise unattainable procompetitive benefitsee,

e.q.,Nat'l Bancard Corp. (NaBanco) v. VISA U.S.A., In¢79 F.2d 592, 601

(11th Cir. 1986).1t only takes a slight variation on the facts of this case to
illustrate te problem withProcaps’'sargument. Thuspf example, ssumehat,
rather than Procaps suing Pathepharmaceutical company had sued both
Procaps and Patheo®n Procaps’s reasoning, Procapsuld be liablefor treble
damageslespite the fact that had nothing to do with the removal of the Banner
assets.Thisis notthelaw. Becausehere was nevanyconcerted action between
Procaps and Patheon to unlawfully restrain tredecapsannot make out a
Section 1 clainbased on the Collaboration Agreent The Collaboration
Agreement was lawful at the outset (as all ofghdies concede) and it was never

transformed into an illegal arrangement between two or more parties.

14
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To the extent that Procaps seéidind the requisiteluality or concerted
activity between Pathecend Bannerthat effort is also unavailingAt one time,
thisargumenimayhave beewiableunder the intraenterprise conspiracy doctrine,
but the Supreme Counis long sinceejected hedoctrine Copperweld467 U.S.
at 777 In Copperweldthe Supreme Court explained that Section 1 draws a
distinction between concerted and independent action because the former
“inherentlyis fraught with anticompetitive risk.ld. at 768-69. Concerted action
“deprivesthe marketplace of thedependent centers of decisionmaking that
competition assumes and demandsl.’at 769. However, oordination between a
corporation and its wholly owned subsidiary does not present the same risk
because thseentitiesalready share singulareconomic interestld. at 769-70.

And so, the Supreme Court held that such coordination is not concerted action for
purpcses of the Sherman Acld. at 777.

Following Copperweldit is now basic hornbook law thatcompany and its
wholly owned subsidigrare kegally incapable of conspiring for purposesof
Section 1 claim.ld. Accordingly, in Section 1 antitrust cases where the defendant
has undergone a merger during or around the time of the challenged conduct,
courts have been careful to distingutstween preand postmerger conduct.

See, e.g.Lantec, Inc. v. Novell, Inc., 306 F.3d 1003, 1029 (10th Cir. 2002)

(rejecting the plaintiff'sSection 1 clainrbecauséNovell’s postmerger actions

15
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taken alone are just as consistent with permissitnepetition agreed to after the
merger as they are with an illegal conspiracy agreed toebtife merger”)

(quotationomitted); Sterling Merch., Inc. v. Nestle, S.A., 724 F. Supp. 2d 245, 273

(D.P.R. 2010)aff'd, 656 F.3d 112 (1st Cir. 2011) (“SterlingiBegations that

Nestlé and Payco have illegally conspired to monopolize the ice cream distribution
market necessarily fail as to all paserger acts, because the coordinated acts of
parent companies and their subsidiaries cannot constitute a ShernwaiAdor
conspiracy.”). Again, Procapsasnot challengd the megeritself as

anticompetitive andbecausét does not challenge any pneerger conduct

between Banner and Patheath that remains is Patheon and Banner’s{nostger
conduct thereforeanyclaimthat Banner was Patheon’s-conspiratoiis dead in

the water.SeeCopperweld467 U.S. at 777.

Section ltargetsconcerted action, not independent actiém. Needle, Inc.

v. Nat'| Football League560 U.S183,190(2010) Here, all of the alleged

anticompetitive effects arose from Patheon’s unilateral decision to remove the
Banner assets from the marketwhich Procaps never acquiesceghder
Copperweld Patheon’s posinerger coordinatiowith Banneris insufficient as a
matter of law to support a Section 1 claidnd there is simplyo other basis for

finding any concerted action between two or more parties required for a Section 1

16
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claim. Having failed to establish concerted action, Procaps cannot establish an
illegal agreement or conspiracy in restraint of trade.
I,

Themagistrate judggranted summary judgmetat Patheon on the
alternativegroundthatProcapshadfailed to establisthatthe restraint had
anticompetitive effest We agree with this conclusion, which offers a wholly
independent basis for granting summary judgment to Patliz&fiore we turn to
the issue, howevewe are required tdirst address Procapsssiggestiorthat the
magistrate judge should have applied the per se rule and presumenhpetitoe
effectsrather than the more commonly applied rule of reason

We startwith thegeneralassumptiorthat the rule of reason appliegexaco

Inc. v. Dagher, 547 U.S. 1, 5 (200&eagood Trading Corp. Jerrico, InG.924

F.2d1555, 156(11th Cir. 1991) The per se rule is reservedly for those
agreements that are “so plainly anticompetitive that no elaborate study of the

industry is needed to establish their illegalitygt | Soc. of Profl Engrs v.

United States, 435 U.S. 679, 6@878), orthatare “naked restrain[ts] of trade

with no purposexcept stifling of competition,Broad. Music, Inc. v. Columbia

Broad. Sys., In¢441 U.S. 1, 20 (1979yuotation omitted) Put differently, he

per se rule applieohly when history an@nalysis have shown that in sufficiently

similar circumstances the rule of reason unequivocally results in a finding of

17
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liability.” Levinev. Cent. Fla. Med. Affiliates, Inc., 72 F.3%38,1549(11thCir.

1996)(quotation omitted) Indeed, a panel ohis Court has observed that “the per

se label should be applied infrequently and with calti@eagood Trading Corp.

924 F.2cdat 1567.
Procaps argues, nevertheldgbat simplybecause the pasicquisition
agreement wasleorizontalmarket allocation agreement between competites

are requiredo applythe per se ruleSeePalmer v. BRG of Georgia, Ine198 U.S.

46 (1990). We remainunpersuadedPalmerdid not involve allegations that a

lawful, procompetitive joint ventur&gassomehow transmutadto an unlawful
horizontal market allocatioby the unilateral conducif one of the partiesather,

it presented aimplercase of two competitors agreeing to not compete in particular
markets uncoupledrom anylegitimatejoint venture Id. at 43-50. In Palmer

BRG and HBJthetwo primary bar review providers in Georgentered into an
agreementhatgaveBRGtheexclusiveright to use HBJ’'s material in Georgaad
requiredBRG to forgo pursuing business outside of Geortgaat 4647. “T he
revenuesharing formula in the 1980 agreement between BRG and HBJ, coupled
with the price increase that took place immediately after the parties agreedeto ceas
competing with each other in 1980, icates that this agreement wiasmed for

the purmseand with the effect of raisinpe price of the bar review coursdd. at

49 (quotation omittefl Because thiagreemenserved no purpose othéranto

18
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allocate territoriesind thus raise the price of bar review courses, the per se rule
applied Id. at 49-50.

Our precedent makes clear that just because an agresmaptble of
being characterized as a market allocation agreement does not mean that the per se

rule applies.See, e.g.Valley Drug Co. v. Geneva Pharmaceuticals,,|844 F.3d

1294(11th Cir. 2003) Thus, br exampleValley Druginvolved what could
reasonably be describeda series of market allocati@greemerst pursuant t@
series okettlement agreemesnt patent holdepaid feeto its potential
competitors andthose competitorsagreed not to enter the markaliocating the
entire market to the patent holded. at 1304. But becaus¢he agreements raised
the issue in a new factual context with whvebdid not havea great deal of
experiencethis Courtheld that he per se rule should not appl.; see also

Broad. Music, InG.441 U.Sat23 (“Not all arrangements among actual or

potential competitors that have an impact on price are per se violations of the

Sherman Act or even unreasonable restraintis’Ne Sulfuric Acid Antitrust

Litig., 703 F.3d 10041008-14 (7th Cir. 2012) (applying the rule of reason
because theutput restricting agreemerdsose in a novel factual contgxt

Like Valley Drug we do not have a great deal of experience with thd &f
caseat issue hereNeitherparty could point to a case in which a legitimate,

procompetitive joint venture was transformed iatoanticompetitive market

19
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allocation as a result ¢he unilateral conduodf one of the partiesMoreover, oth
partieshavepointed tosome procompetitive efficiencidisatmight flow from the
Collaboration Agreemenéven postacquisition For example, a Patheon
executiveofferedthat some Banner products might be cheaper to produce in
Procaps’s Colombian facilities than in Banner’s American facilithasd a

Procaps executive theorized that the addition of Banner's-&fiphkoved American
facilities could make thmint venture more competitive in the OTC market sector.
In this context, the application of the per se rule is inapproprisite.are not
preparedo condemn the Collaboration Agreement out of hakccordingly, we
agree witithemagistrate judge’ decision to apply the rule of reason.

Applying the rule of reason, waskwhetherProcaps hashown that the
alleged restraint hdsadan anticompetitive effect on the markdo do so, it may
establiskeither(1) thatthe restrainhad an “actual detrimental effect” on
competition, oi(2) that therestrainthadthe potential for genuingnticompetitive
effectsand thathe conspiratoreadmarket power in the relevant markétevine,

72 F.3dat 1551 (quoting=TC v. Indiana Fed'n of Dentists, 476 U.S. 4460-61

(1986); see alsd®octor’'s Hosp. of Jefferson, Inc. v. Se. Med. All., |23 F.3d

® These same reasoosnfirm thatthe quick look doctrine woul@lso benapplicable. The quick
look doctrine falls somewhere between the conclusive presumption éitise ruleand the

more searching rule of reason analysisapllies wheréan observer with even a rudimentary
understanding of economics could conclude that the arrangements in question would have an
anticompetitive dect on customers and markets.” Sifornia Dental Ass'n v. FTC, 526 U.S.
756, 770 (1999).The effects of the arrangements in this case are far from readily apparent.

20
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301, 311 20 (5th Cir. 1997) (“To the extent that DHJ relies on proof of the
tendency of the defendants’ actions to have anticompetitive effects, as opposed to
actual anticompetitive effects, DHJ must also establish market power in the
relevantmarket in order to recover under Section.1B) the time of the second
summary judgment briefing, Procaps had bound itself to proceed only firsthe
theory-- that theravereactualdetrimentaleffecs on competition.

Under our precedent, “[efual anticompetitive effects include, but are not
limited to, reduction of output, increase in price, or deterioration in quality.”

Jacobs v. TemptfPedic Intl, Inc., 626 F.3dL327, 1339 (11th Cir. 2010).

Significantly, aplaintiff may not meeits burdenof showing actual anticompetitive
effectswith mereconclusory assertions; rather, we have repeatedly recuired
plaintiff to point to specific facts demonstrating harm to competitidee, e.qg.id.
(“The plaintiff has the burden of demonstratohgmage to competition with

specific factual allegatiori$. (quotation omitted)Spanish Broad. Sys. of Fla., Inc.

v. Clear Channel Commc’ns, Inc., 376 F.3d 10652103 (11th Cir. 2004)

(“Although camage to a critical competitarayalso damage compebt in
general[the plaintiff] bears the burden of drawing that implication with specific
factual allegation8). Procaps has failed to point to any actual detrimental effects.
It has presented no evidence of an actual reduction in output, or increase,in

or deterioration in quality.
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Procapsargueshoweverthat it hasmetthe burdenof establishingactual
anticompetitiveeffectsby presentingexpert testimony, a series of emails
demonstrating that potential customers were precluded from receivingdords
the Banner assets after they were removed, and infeatiaordocuments that
saythatthe Banner assetgere removed frora largeshare of théarget marke”
None of this evidence, howevegmes close to establishingtaal effects.

For starters, Procaps’s expert economistRagerBlair, opined that “[t]he
effect of removing the Banner assets from the relevant markets is to raise price,
reduce quantityand reduce consumer welfare” because “[tlhese am@daectable
anticompetitive consequences of a horizontal market sharing agreement.”
(emphasis addedHowever,Dr. Blair basel his predictive opiniomot on any
specific examples of such effects, but on hypothetical supply and demand curves
thatone might expect to find in any firgear economics textbookn the section
of his report entitled “Actual Anticompetitive Effects of Patheon’s Market
Division,” hesimply restatedhat the removal of a competitor‘isecessarily
anticompetitive.” Procaps’s other expeidavid Heyens- a former executive of
Catalent Pharma Solutions, which whase dominant playenitheAmerican
prescription and OTC softgetsarket-- opined similarly that the removal of
Banner would have resulted in worse outcomes for consurBetde too relied

only oninferences drawn from habstracunderstanding of market conditions
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rather tharfrom pointing toanyparticular data Notably, d his depositionHeyens
acknowledged that his report did mitservethat prices were actually higher or
that quality was actuallyorse,or finally that output was actuallyecreasedAnd,
although his reporsaidthat removal othe Bannerassetsvould likely have an
impact on the contracts that would be negotiated, he admitted that he did not
determine any actual impact on those contract provisiblmse tellingly, when
guestioned about his own experience as a Catalent executive, hiedtiratt
Catalent neitheraised pricesnor changeanycontract terms when the Banner
assets were removéecause Catalent was not aware that the assets had been
withdrawn.

Expert testimony of the kind Procaps offeredarding the likely effect of
renoving a competitor cannot take the plac@rEsentingpecificand concrete

facts. We made thapoint clear inSpanish BroadcastingAlthough damage to a

critical competitormayalso damage competition in general, [the plaintiff] bears
the burden of drawing that implication with specific factual allegatioB%6 F.3d
at 107273. Wereheoretical effectstated only at the highest level of abstraction
enough, a plaintiff coultrot out thesesamebasicprinciples any time conduct
resulted in harm to a competitor. The Sherman Act requires more.

Moreover, heemails andPatheois internal docurants whether reviewed

alone or in concergre not enough testablishactual anticompetitive effects
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These documentsll us nothing more than that the Banner assets were removed
We have held thahts is not sufficient- on its own-- to establish harm to

competition. SeeSpanish Broadcasting, 376 F.3d at 22 And we ar@ot

alone inholding that more than harm to an individual competitor is requisee,

e.q.,Doctor’s Hosp. of Jefferson, Inc. v. Se. Med. All., |23 F.3d 301, 311 (5th

Cir. 1997) concluding that alleged injury tocompetitor alonevas insufficient to

establish harm to competitior@apital Imaging AssocsP.C. v. Mohawk Valley

Med. Assocs Inc., 996 F.2d 537, 543 (2d Cir. 199&Xplainingthat the “plaintiff

bears the initial burden of showing that the challenged action has laatuah
adverse etct on competition as a whole in the relevant market; to prove it has

been harmed as an individual competitor will not sufficBhan v. NME Hosps.,

Inc., 929 F.2d 1404, 1414 (9th Cir. 1991) (proof “that one nurse anesthetist no
longer works at one hosaglt. . . is not enough to demonstrate actual detrimental

effects on competition”Prod. Liab. Ins. Agency, Inc. v. Crum & Forster Ins.

Cos, 682 F.2d 660, 663 (7th Cir. 1982) (“Now there is a sense in which

eliminating even a single competitor reduces petition. But it is not the sense

that is relevant in deciding whether the antitrust laws have been violated.”).
Procapsaurges us to relathe actual effectstandard baseah isolated

snippets from the Supreme Court’s decision in FTC v. Indiana Fe®erists

476 U.S. 447 (198Q)'1FD”). Again, we are unpersuadebh IED, the Supreme
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Court concluded that a dental associati@moscerted refusal to supply x rays to
insurers was illegalld. at 465-66. As part of its reasoning, the Coaldserved:
A concerted and effective effort to withhold (or make more costly)
information desired by consumers for the purpose of determining
whether a particular purchase is cost justified is likely enough to
disrupt the proper functioning of the prisetting mechnism of the
market that it may be condemned even absent proof that it resulted in
higher prices or, as here, the purchase of higher priced services, than
would occur in its absence.
Id. at 461-62. Procaps insists that this “likely enough” language entitles it to prove
actual effects with predictive notions.
But IFD cannot be read to compel a general relaxation of the actual effects
standard Indeed,as we've observedhoth this Court and our sister circuitave

continued to requirsomeempiricalevidence of actual effects followingD. See,

e.q.,United States v. Am. Express C838 F.3d 179, 20%6 (2d Cir. 2016)

(explainingthat “Plaintiffs might have met their initial burden under the rule of
reason by showing either that cardholders engaged in fewercaedit

transactions (i.e., reduced output), that card services were worse than they might
otherwise have been (i.e., decreased quality), or that Amex’s pricing was set above
competitive levels within the credttard industry (i.e., supracompetitive pricirig)

but their claim failed because they offered no evidence to prove such adverse

effecty; Tops Markets, Inc. v. QuajitMarkets, Inc.142 F.3d 90, 96 (2d Cir.

1998) anaffidavit “which discussed Quality’s high market share and the
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competitive advantages that could have resultgaitantiallyhigher prices, but
significantly did not allege that prices wexetuallyhigher in the Jamestown

market’was insufficient to establish actual effgct&egel v. Christian Hosp., Ne.

Nw., 4 F.3d 682, 6889 (8th Cir. 1993) (affidavits from referring physicians
asserting that the excluded urologists provided higher qualityneaeansufficient

to establish evidence of actual effects); Capital Imaging Asde€s. v. Mohawk

Valley Med. Assocs Inc., 996 F.2d 537, 546 (2d Cir. 1993) (plainti#idiologists

assertion thaheir exclusionfrom health maintenance organization ("HMQO”)
would result in increased prices and reduced quality to the HMQO'’s patiasts
insufficient to establish actual effects in the absence of any demonstrable change in

price or quality; Military Servs. Realty, Inc. v. Realty Consultants of Mad.,

823 F.2d 829, 832 (4th Cir. 198{F§gjecting expert testimony that asserted harm to
competition based “on general economic theory” rather than “market surveys or
other studies of the relevant market”)

Moreover IED is distinguishable foat least twasignificantreasons. First,

IED was primarily a quick look casé&eeCalifornia Dental, 526 U.S. at 770

(characterizindkED as the basis for quick look). Second, the evidence in that case
showed that the restraint was actually v&ugcessful, rendering insurers entirely

unable to oldin x rays in some localesi.e,, it actually affected the markat a
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concrete and palpable walFD, 476 U.S. at 46&61. Here, there is no evidenee
none-- that the alleged restraint had a mankede effect on anything.

In one laseffort, Procaps argues thiaking requiredo prove actual effects
would have requirethatit proceed in concert with Patheon until there was
sufficient “blood on the flor” to make thaequisite showing Procapsaysthat
requiringthe establishment @ictual effect essentiallypenalizes it for not
continuing to participate in Patheon’s illegal scheme. How@&regapsites no
authority fortheassertiorthat the difficulty of making such a showing excuses it
from doing so.That actual effects are sometimes difficult to establish does not

relieve Procapef its burden See, e.g.Orson, Inc. v. Miramax Film Corp79

F.3d 1358, 1367 (3d Cir. 199@)oting that proof of actual effects “is often

impossible to make})United States v. Brown Uniys F.3d 658, 668 (3d Cir.

1993)(same) Simply put becausd’rocapgpresenteaho specificand concrete
factual evidence of actual effectishas failed to meet its burden.

At bottom, this isessentiallya breach of contract caseand so Procaps’s
failure to support an antitrust theory is not all that surprising. As the First Circuit
has observed[s]Jome antitrust cases are intrinsically hopeless becausieey
merely dress up in antitrust garb what is, at best, a business tort or contract

violation!” Stop & Shop Supermarket Co. v. Blue Cross & Blue Shield of R.I., 373

F.3d 57, 69 (1st Cir. 2004)his is such a casdecause Procaps cannot establish
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coneerted actionit cannot maintain a Section 1 claim. Anethuse Procagailed
to adduceconcreteevidence ofctualanticompetitiveeffects, it cannot establish
thatany claimedestraint was unreasonablgitherreasons sufficient to sustain
themagistrate judge grantof final summary judgment favor of Patheon
Accordingly, we affirm

AFFIRMED.
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