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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1515355

D.C. Docket N01:13mc-21598WJZ
TIM FUHR,
PetitionerAppellee
versus

CREDIT SUISSE AG

RespondenAppellant

Appeal from the United States District Court
for the SoutherrDistrict of Florida

(May 2, 2017
BeforeJORDAN and JILL PRYOR, Circuit Judges, @D®OGLER’ District
Judge.
PER CURIAM

" The Honorable L. Scott Coogler, United States District Judge for the NortfsrittD
of Alabama, sitting by designation.

Dockets.Justia.com


https://dockets.justia.com/docket/circuit-courts/ca11/15-15355/
https://docs.justia.com/cases/federal/appellate-courts/ca11/15-15355/1119517826/
https://dockets.justia.com/

Case: 15-15355 Date Filed: 05/02/2017 Page: 2 of 19

Seekingevidence to aith his defense of a German defamation action, Tim
Fuhr appliedn the district courinder 28 U.S.C. § 1782r discovery ofbank
records in Credit Suisse AG’s possession. The district goamted the
applicationauthorizingthe issuance of a subpoenattoe recordsandthendenied
Credit Suisse’s motion to quatite subpoena. Credit Suisse appealed, arguing that
the district court abused its discretiorgranting the 8 1782 application, and thus
in enforcing the subpoenbecauséehe courtfailed to properly(1) consider
whetherFFuhr’s application concealed an attemptitcumventforeign proof
gathering restrictions ¢2) weigh the respective comity interests of SwitzerJand
whose privacy laws apply to Credit Suisdeéskrecods,and the United States
After careful consideration amwith the benefit obral argument, weonclude that
the district cours circumvention and comity analyses both hinged on a clearly
erroneoudactualfinding as to the identity of the holder of a certain Credit Suisse
bank account.The district court therefore abused its discretion in granting Fuhr’s
§ 1782 applicatiomnd denying the motion to quasAccordingly, wevacate and
remand for further pieedings.

l. BACKGROUND
For a number of yeatsading up to thiaction Fuhr searched for sets

allegedly belonging to Dr. Ambrosius WolfgaBguml the last heir of a wealthy
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Jewish family, the Wertheims, to whose estate Fuhr claims heirshig006,
Fuhr'ssearch led his investigator, Gerda Manglissfienate Sgierl Credit
Suisse officiain Zurich, Switzerland. Manglietsld SgierthatBauml owneda
bankaccount at Credit SuissadthatasBaumls heir Fuhrsought theeleag of
information relating tahe account Sgierinitially complied, releasintp
Manglierssomedocuments relating tanaccounthat Mangliers claimed belonged
to Bauml Soon thereafter, Credit Suisse ceased cooperating with Mangliers
having determined that the account in question was not irBéaetnls.® Several
years later,n 2012, Fuhr again requested from Credit Suisse information relating
to the accounthatBaumlsupposedly hadwned Credit Suisse sent Fuhr a letter
assertinghat an indepthinvestigation hadincoverecdho evidence of Aanking
relationship between it arBauml.

Overthe course offis search foBaumls assetsFuhrwrotea number of
lettersto a third partyor third partiesalleging that_uis Marimén Garniera
Spanish national and former Deutsche Bank officadwrongfully divertedfunds

from a Credit Suisse bank accolr@onging toBaumlto a Deutsche Bank account

! Credit Suisse does not dispute that Fuhr is Bauedal heir.

2 It is unclear from the record whether one or multiple bank accornt &sue here.
For the sake of consistency, we refer to a singular “account.”

3 Credit Suisse asserts that Sgiely complied with Mangliers’ request first because
sheinitially took Mangliers’ clainthatBauml owned a Credit Suisse account at face value
without independently verifying it. The crux thfe factual dispute ithis case is the validity of
that assertion.
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in Geneva, Switzerlandn responseMarimon—along with his son and law
firm—initiateda defamatiorsuitagainst Fuhr in Germany, seeki€s00,000 in
damages antb enjoin Fuhr frontlaimingthat Marimén lad either kld a bank
account foBauml’s benefit or transferred monawayfrom such account.

To establish his defense in the defamasoit Fuhrsought to obtain
documents from Credit Suisse that purportedly demonstrated the truth of his
accusations against Marimén. To this endneked28 U.S.C. § 1782, which
empowers a district court to order discovery “for use in a proceeding ieigrfo
or international tribundl. 28 U.S.C. § 1782Fuhr filed arex parte§ 1782
application againsCredit Suissand Deutsche Banhk the Southern District of
Floridafor discovey of documents pertaining to a baatcounthat Bauml
allegedly owned A magistrateydgeissued a Report & Recommendation
(“R&R”) recommendinghatFuhr’s applicatiorbe denied. Fuhr objected to the
R&R inasmuch as it reanmendd dismissabf hisapplication asgainstCredit
Suisse At the time, Credit Suisse had not yet appeared in the matierdistrict
courtadopted th&k&R asto Fuhr’s claim againdDeutsche Bank, bullowed
Fuhrto maintainhis § 1782action agast Credit Suisse.

Credit Suisse asserts that it vgmgenno formalnotice of the § 1782
proceeding until September 12, 2013, when it was first served with a subpoena.

Fuhr does not dispute this asserti@hortly aftents initial appearangeCredit
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Suissemoved to quash the § 1782 subpoeAdoptinga second magistrate
judge’'sR&R, the district courtlenied Credit Suisse’s motiamd orderedhe bank
to produceall responsive, neprivilegeddocuments to Fulwithin five days In
so doing, the district court determined that enforcing the subpoena would not
circumvent Swiss banking privacy law or result in penal violations for Credit
Suissaunder Swiss labecaus@aumlowned the Credit Suisse account at issue
and Fuhr, aBaumls heir, was entitled under Swiss law to information regarding
the account Credit Suisse timely filed this appeal and moved the district court for
a stay, which the court denied. Credit Suisse then moved thisfGoarstay,
which we granted.
II. STANDARDSOF REVIEW

We review for abuse of discretiandistrict court’s decisi®to quash a
subpoena and to grant an application for assistance under §lh#@2Hubbard
803 F.3d 1298, 1307 (11th Cir. 2016&)lock v. Glock, InG.797 F.3d 1002, 1005
(11th Cir. 2015).A district court abuses its discretion wheruling“reflects a
clear error of judgmeritin re Hubbard 803 F.3d 1298, 1307 (11th Cir. 20,16)
it

applies an incorrect legal standard, follows improper procedures in

making the determination, . . makes findings of fact that are

clearly erroneous|,] . . [or] applies] the law in an unreasonable or

incorrect manner. . . . In making these assessments, we review the

district court’s factual determinations for clear error, and its purely
legal determinations de novo
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Sacred Heart Health Sys., Inc. v. Humana Military Healthcare Servs. 6Dt
F.3d 1159, 1169 (11th Cir. 2010)The credibility of withesses and findings of
fact where the evidence supports more than one conclusion are meatierslly
reserved for the fact finders and can only be reviewed to determine whether clear
error occurred. Mich. Abrasive Co. v. Poal&05 F.2d 1001, 1007 (11th Cir.
1986) “A factual finding is clearly erroneous only if we are left with the definite
and firm conviction that a mistake has been committétatris v. Schonbrun773
F.3d1180,1182(11th Cir. 2014)internal quotation marks omitted). In an action
brought under 28 U.S.C. § 1782iatrict courtalsoabusests discretion ifit fails
to give “required respect to . . . the important considerations of comity underlying
§ 1782.” United Kingdom v. United Statea38 F.3d 1312, 1324 (11th Cir. 2001).
[11. ANALYSIS

A. We Have Jurisdictionver This Appeal

“[A] federal court is obligated to inquire into subject matter jurisdicien
spontewhenever it may be lacking.Univ. of S. Alay. Am. Tobacco Cpl68 F.3d
405, 410 (11th Cir. 1999)Pursuant to this obligation,enssued a Jurisdictional
Question a to Credit Suisse, and then an order to carry the jurisdictional issue with
the case.Fuhrmoved to dismisgtheappeal on the ground that itpsemature. He
argueghatan order denying a motion to quaslsubpoenas not“final” within the

meaning of 28 USC § 12%nd that gartythuscannot appeauchan order
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without first defying it and risking contempt sanctions. This issue is one of first
impressiorin this Circuit.* Althoughrulings on motions to quash subpoenas
ordinarily arenot appealableve conclude that in proceedings brought under
§ 1782such rulinggesolvetheentirecase or controverdyefore the couytandso
are “final” in a jurisdictional senseTlherefore Credit Suisse’s appes not
prematureand we deny the motion to dismrss

Under § 1291, we “have jurisdiction of appeals fronfia#l decisions of
the district courts of the United States except where a direct review may be had
in the Supreme Coutt 28 U.S.C. 81291 “As a general proposition most orders
granting or denying discovery are not final ordersi’re Int’l Horizons, Inc, 689
F.2d 996, 100@1 (11th Cir. 1982}internal quotation marks omittedYhus

“[o]rdinarily, discovery orders without a concomitant contempt holding are not

* Credit Suisse citeonsorcio Ecuatoriande Telecomnicaciones, S.A. v. JAS
Forwarding (USA), InG.747 F.3d 1262 (11th Cir. 2014), aimdre Clerici, 481 F.3d 1324 (11th
Cir. 2007), to argue that a denial of a motion to quash a 8 1782 subpoena is a final order under
8§ 28 U.S.C. § 1291, but neitheaiseexpressly considered thatisdictionalissue. “[W]e are not
bound by previous exercises of jurisdiction in cases in which our power to act was not
guestioned but was passed sub silehtBrown Shoe Co. v. United Stat830 U.S. 294, 307
(1962).

® Fuhr asserts that the district court’s initial determination teatésentitled to § 1782
relief is the law of the caselhe “law of the case” doctrine “is the rule under which the trial
court and appellate courts are bound by any findings of fact or conclusions oéatseroythe
appellate courts in a prior appeal of the case at issRiedinsorv. Parrish 720 F.2d 1548,
1549-50 (11th Cir. 1983) (internal quotation marks omitted). This rule does nothapely
becausehere was no prior appeal. Further, the district court owes no “obedience or agherenc
to its own prior ruling.ld. at 1550;see id(rejecting the contentiorttat a district court must
rigidly adhere to its own rulings in an earlier stage of a"tase

7
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appealable.”Castle v. Sangamo Weston, |Iné44 F.2dl464, 1465 (11th Cir.
1984).
[A] litigant seeking to overturn a discovery order has two choices.
Either he can comply with the ordenda challenge it at the
conclusion of the case or he can refuse to comply with the order

and contest its validity if subsequently cited for contempt for his
refusal to obey.

Rouse Const Int'l, Inc. v. Rouse ConstCorp, 680 F.2d 743, 745 (11th Cir.
1982. As the Fifth Circuit has explained, thetionale behind this requirement is
thatallowing “immediate appeal frofsuch]orders. . .would open the door to
multiple appeals, thereby offending the policy against piecemeal litigatio
embodied in the finality ruleset forth in 81291. Branch v. Phillips Petroleum
Co, 638 F.2d 873, 877 (5th Cidnit A Mar.1981) (irternal quotation marks
omitted);see alscCatlin v. United States324 U.S. 229, 2334 (1945) (“The
foundation of this policy is not imerely technical conceptions of ‘finalitylt is
one against piecemeal litigation.”).

A numberof our sisterircuits have helghoweverthat ordersinder§ 1782

are immediately appealableAs the Ninth Circuitreasonegd“there is an important

® See In re Naranjo768 F.3d 332, 347 (4th Cir. 2014) (“Because the § 1782 order is
sufficiently final order, we have subject matter jurisdiction to hear an immediate appea from
district court’s order granting discovery under that statutee Republic of Ecuador735
F.3d 1179, 1183 (10th Cir. 2013) (“[Section] 1782 orders are considest@iid appealable to
this court.” (internal quotation marks omitted));re 840 140th Ave. NB34 F.3d 557, 566 (9th
Cir. 2011)(“[T] he courts have permitted appeals from a district court's orders under § 1782, even
if the complaining party has not subjected himself or herself to contemptoserigtiHeraeus
Kulzer, GmbH v. Biomet, Ind633 F.3d 591, 593 (7th Cir. 201t Although orders granting or

8
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difference between an appeal from an order concerning an ongoing damestic
case and an appeal from an order concerning a request under the procedural
mechanism 08 1782” In re 840 140th AveNE, 634 F.3d 557, 5666 (9th Cir.
2011) Ordinarily, enforcement of a subpoena
is but one step toward the ultimate resolution of the underlying
criminal case; it is not the “final” step taken by the district court in
that criminal caseln a § 1782 ap, however, the district coust’
subp@na order is the district cowstlast, or “final,” order because,
critically, the underlying case in a § 1782 appeal necessarily is
conducted in &reigntribunal. Once the districtourt has ruled on

the partiesmotions concerning the evidentiary requests, there is no
further case or controversy before the district court.

Id. at 566. “For that reason,the Ninth Circuitexplained, “the courts have
permitted appeals from a district court’s orders under § /83, if the

complaining party has not subjected himself or herself to contempt sanctidns.”
Although several of the other circuits addressed the appealability of the grant or
denial of the § 1782 application itself, tissue beforeisis whether gartymay

appeal from a district court’s ordeenyingits motion to quash a 8 1782 subpoena.

denying motions to compel discovery normally are nonfinal and therefore appealahlle only
extraordinarycircumstances, the orders in this cpdenying applications for discovery pursuant
to 8 1782] are final because there is no pending litigation in thectstiurt.”); Kestrel Coal

Pty. Ltd. v. Joy Global Inc362 F.3d 401, 403 (7th Cir. 2004) (“Orders [issued pursuant to
§1782] . .. are final and appealable because they dispose of all issues in the proceeding.”)
Bayer AG v. Betachem, Ind73 F.3d 188, 189 n.1 (3d Cir. 1999) (“Only the discovery dispute
under 28 U.S.C. 8§ 1782 is occurring in the United Stafégrefore, because the underlying
litigation is in [a foreign court], this discovery adis immediately appealable.Ty re

Aldunate 3 F.3d 54, 57 (2d Cir. 1993) (“We have jurisdiction over this [8 1@BREalbursuant

to 28 U.S.C. § 1291.").
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The Ninth Circuitaddressed an analogous situation wheontluded that it
“ha[d] appellate jurisdiction over the distrioburt s order denying the motion far
protective ordérona 8 1782 subpoendd. at 567.

Similarly, the Second Circultasheldthatdenials of motions to vacate
§ 1782ordersanddenials ofmotions toquashsubpoenassued pursuant to such
ordersareimmediately appealableSeen re Aldunate 3 F.3d 5455,57 (2d Cir.
1993) (“The[discovery targetanoved to vacate the district cowst{S 1782] order
and quash the subpoenas .We havgurisdiction over this appealursuiant to 28
U.S.C. § 1291.")|n re Letters Rogatorissiwed by Dir. of Inspection of Gov't of
India, 385 F.2d 1017, 1018 (2d Cir. 196#plding that an ordetenying a motion
to vacate & 1782orderanddenying a motion tquashthe subpoenavas
immediately appealable)Jnlike Credit Suissayxhich appealeanly the district
court’s denial of its motion to quash the subpoete AldunateandLetters
Rogatoryrespondentbad also challenged the underlying orders grantihg&
discovery. Aldunate 3 F.3d at 55I etters Rogatory385 F.2d at 1018That
distinction howeverjs immaterial—in either situation, the reason that a § 1782
respondent may “obtain revigwithout] allowing [it]self to be cited for contenipt

is thatthe§ 1782 proceedintpefore the district coutt. . stands separate frotine

" We acknowledge that Credit Suisse had not been senaedl was unaware of the
§ 1782 proceeding uniil was seved with the subpoenajhich it moved to quash on the basis
that the district court erred in granting the § 1782 application.

10
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main controversy” litigated in a foreign forurhetters Rogatory385 F.2d at
1018.

We find our sister circuitsteasoning—particularlythat of the Ninth Circuit,
which has specificallpddressethe appealability obrders denying motions to
preventthe enforcement @ 1782subpoenas-to besound and persuasive, and we
follow it here. We thereforeonclude weénave jurisdiction over this appeal.

B. The District Court Abused Its Discreti in Granting 8 1782 Discovery.

Credit Suisse argudisat the district courbused its discretion in denying its
motion to quaslthe subpoena, which tledurtdeniedon the groundhat granting
Fuhr'sapplication fordiscovery under § 178Ras a valid exercise of the court’s
discretion. Credit Suisse coanhdsthat the district court abused its discretion
granting Fuhr'ss 1782 application without adequately analyzing either (1)
whether the discovery application concealed an attempt to circumvent foreign
proof-gathering restrictions or (2) the respective comity interests of Switzerland
and the United StatésSeeSociétéNationale Industrielle &rospatiale v. U.S.

Dist. Court for S. Dist. of lowad82 U.S522, 54244 (1987 (instructing courts to

8 Credit Suisse also argued on apjtkat the district court lackettie power to compel
production of the documents that Fuhr sought because the docuveesliscated abrogdand
8 1782 does not have extraterritorial reach. After briefiagcompleted, we held in another
casethat § 1782 has extraterritorial reachee Sergeeva v. Tripleton Int'l Lt834 F.3d 1194,
1200 (11th Cir. 2016) (holding that § 1782 reaches “responsive documents and information
located outside the United States” in the “possession, custody, or control offripellenl
party). Credit Suisse does ravgue thaSergeevas inapplicablénere, and we perceive no
reason whysergeeva holding would not apply.

11
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undertake a comity analydiefore granting discovery dareign soil);In re
Clerici, 481 F.3d 1324, 1334 (11th Cir. 2007) (instructing courts to undertake a
circumvention analysis before granting a 8 1782 applicatidfi)ether the district
court abused its discretion in denying Credit Suisse’s motion td tjuas
subpoena thus turns on whether it abused its discretion in granting Fuhr’'s § 1782
application.

In this case, the circumvention and comitguiries, thoughanalytically
distinct, boil down to the samgssuebecausé¢he district court resolved bolly
concluding thaBwiss law entitlesuhr to the documents he seeks. The district
court’'sconclusion rested on two factual findingsst, thatFuhr isBaumils heir,
andsecond, thaBaumlownedabank accounat Credit SuisseThe first finding is
unchallenged on appeahs regardshe second, having thoroughly revievibéd
record, we coclude that the district court clearly erredimding thatBauml
owned a Credit Suisse accoumhen it reli@ on a perceived inconsistency in the
evidence that does not in fact exiBtecause thatrroneoudinding supportedhe
district court’sgrant of Fuhr’'s § 1782 application, which in turn supported its
denial of Credit Suisse’s motion to quash, we concludetftealistrict court
abused its discretion genyng Credit Suisse’snotion to quash

Section*1782(a) authorizes, but does not require, a federal district court to

provide judicial assistance 1o .interested persons in proceedings abroduttel

12
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Corp. v. Advanced Micro Devices, In642 U.S. 241, 247 (2004nternal

guotation marks and alterations omittett) deciding whether to provide this
assistance districtcourtmay “consider whether the 87/82(a) request conceals an
attempt to circumvent foreigoroof-gathering restrictions or other policies of a
foreign country or the United Statedd. at 26465; seeClerici, 481 F3dat 1334
(characterizinghis inquiry as a “factor[] to be considered” by the district court “in
exercising the discretion graat under 8§ 1782(9)

In addition,district courtamustundertake a “particularized analysis of the
respective interests of the foreign nation and the requesting nb&toré granting
discoveryof evidence located dioreignsoil to determinavhetherthe party
seeking discoverynust first resort to procedures under the Hague Convention on
the Taking of Evidence Abroad in Civil or Commercial Mattersened for
signatureMar. 18, 1970, 23 U.S.T. 255%0ciétéNationale 482 U.Sat54244.

The district court determined that granting Fuhr’'s § 1782 application would
not raisecircumvention or comity concerns beca@seiss law entitles Fuhas
Baumls legal heirto thedocumenthiesought The courtbased this
determinatioron afinding thatBaumlowned the Credit Suisse account at issue
citing communication®y Credit Suisse employetstseenngly acknowledge

Baumls ownership ofa Credit Suissbankaccount Thesecommunications

13
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include the following statemerdgupposedly made yredit Suiss's Europadesk
Managerand relayed to Mangliers secondhamdMay 10, 2006
This is a significant, Jewish property. . and everything will be
done in our power to deliver this to the rightful heirs and true
bendicial owners. Because of the urgency and immediacy of this
case we are forced to support Mrs. Sgier and Mrs. Mangliers with
this most appropriate investigationVith regard to the release of
bank documents GCG6E22 we must declare that the beneficial

ownership of Dr. Bauml is more important to us than the banking
secrecy regardingscrow accounts and mandates.

Doc. 29 at 55. The communications upon which the district court redilso
includealetterdated May 11, 2006nd addressed to Mangliens which Sgier
and Marc Ribasa Credit Suisse Assistant Vice Presidébnfirm in writing, that
the bank documentation concerning Mr. Luis Marimon Garnier in connection
with the researches for the location of the assets of Dr. A. Bakawd,alrady
been relinquished and handed out to you by the Credit Suiskeat 88"°

This evidencetaken alonewould supporta finding thatBaumlowned a
bank account at Credit Suisse. However, Credit Soffses anexplanatiorfor

why it representeth 2006thatBaumlhad a Credit Suisse accouviten as Credit

° All references to “Doc. __” refer to theimbered district court docket entries.

19This excerpt is taken from a translation of the original letter, wiva$written in
German.Doc. 29 at 87. Mangliers’ notes, dated May 10, 2006, metttisrtetter:

Renate Sgier . . . . has now confirmed support from her supervisors and can
now confirm in writing the relationship of the accounts of Marimén at [Credit
Suisse] with the assets and the beneficial ownership of Dr. Bauml. She will
senda letter confirming this tomorrow.

Id. at 55.

14
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Suisse maintains in this actian,facthedid not. Daniel Klay, a Credit Suisse
attorney testified by affidavit thaMangliers identifiecherselfto Sgierasthe
representative ddaumis heirs insisted thaBaumlowneda Credit Suisse
account, and requested that Sgielease to her informatiaegardingthataccount.
Klay testifiedthat Sgiemprovidedtherequestdinformationbecauseshetook
Mangliersat her wordhatBaumlowned the accounBgier did not independently
verify Manglierss claim, and theaccount documentiemselve®ore no
indication ofBaumls supposedwnership. Klayurthertestifiedthatafter
conducting amnvestigation Credit Suiss@ventuallyconcludedhat no evidence
of Baumls ownership othe account in questiaxisted at which poinit refused
to provide Mangliers any additional informatiso as to avoid violating Swiss
privacy law.

Klay’s explanation, if creditedyould explainwhy Credit Suisse initially
acknowledged thaaumlowned a Credit Suisse account and later reversed
course.According to the R&R, which the district court adoptidse court
disregared Klay’s affidaviton thesolebasis thatt wasinconsistent with a letter
that he and anoth@redit Suisse employaerote to Fuhin 2012. In thatletter,
Klay stated “After the thorough internal investigations we may confirm that we
have not found any banking relationship whatsoever jtht] late Dr. Bauml . . . .

[N]o banking relationship existed between Dr. Bauml and [Credit Suisse] . .. ."

15
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Doc. 431 at 34. We seenoinconsistency between Klay’s affidavit ahi letter.
To the contraryboth stateghatCredit Suisse’sternal investigation turned up no
evidenceof any banking relationship between idedBauml.

Although we “will not ordinarily review the factfinder’'s determination of
credibility,” Crystal Entmt & Filmworks, Inc. v. Jurado643 F.3dl313,1320
(11th Cir. 2011)we may do so where, &ere,“we areleft with the definite and
firm convictionthat a mistake has been committetlarris, 773 F.3d at 1182
(internal quotation marks omitted) he district court’s erroneoymerceptiorof
inconsistency between Klay’s affidavit and his leléeithe courtto construe
Credit Suisse’s initial compliance with Fuhr’'s request for information as evidence
thatBaumlowneda Credit Suissbank accountwithout considering Credit

Suisse’s explanation of itehavior'* Thus, the ditrict court’s finding tht Bauml

1 Neither Fuhr nor the district courasidentified anyadditionalevidencesupporting a
finding that Bauml owned a Credit Suisse bank account. Fuhr subiMiiegliers notes
recouning an April 3, 2006 meeting between Iseif and Marimén, during which Marimén
called an employee at Deutsche Bank SAE Barcelona’s legal depanvhemjave

us information about three accounts of the deceased Dr. BétimDeutsche
Bank, which in 1999 (that is nine years after the death of Dr. Bauml) were
closed. (Apparent diversion or fraud of someone else?)

Luis admits that Maria Wertheim and her nephew and heir Dr. Bauml
were his customers/client$de now promises to help uncover all of the assets,
which were transferred at that time by Maria Wertheim to Dr. Bauml and asks
[Mangliers] to keep him constantly informed of all events from now on.

Doc. 29 at 51-52. At most, these notes could reasonably suppo&fording that Bauml
owned banlaccounts at Deutsche Bamiot the further inference that Bauml owned a Credit
Suisse account.

Fuhr also supplietivo declaration®f his own containindpald assertionshatBauml
owned a Credit Suisse account. Conclustayements made aplaintiff’s affidavit do not,

16
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owned aCredit Suisse accourtwhich wasnecessary to its conclusion that
enforcing the § 1782 subpoewauld not implicate circumvention or comity
concerns—rested on clear errdf. As such, the district coustbused its discretion
in grantingFuhr’s 8 1782 application ankter, denying Credit Suisse’s motion to
quashthesubpoena Sacred Heart601 F.3dat 1169

Having concluded that the district court abused its discretion in denying
Credit Suisse’s motion to quash, we now consider whetbenay affirm its
judgment on alternate ground$.n reviewing an exercise of discretion under the
abuse of discretion standard, it is important to examine the premises upon which
that discretion was exercisédCollins v. Seaboard CoastlineR Co, 68l F.2d

1333, 1335 (11th Cir. 1982As we have recognized:

taken alonegonstitute substantial evidenc8ee Wilkins v. Commercial Inv. Torp, 153 F.3d

1273, 1277 (11th Cir. 1998) (“There is no substantial evidence to support such a finding . . . only
conclusry statements by the plaintiffs in their affidavifBhis mere scintilla of evidence is not
enough.”);Evers v. Gen. Motors Corp/70 F.2d 984, 986 (11th Cir. 1985) (“This court has
consistently held that conclusory allegations without specific supportitgylfage no probative
value.”).

12 The district court also determined that even if Fuhr were not entitled to cailden
account information under Swiss law, Credit Suisse waived its privacy conektnsy to the
information when it partially responded to Fuhr’'s requests for information. But undss @w,
the bank secrecyrpilege belongs to the account holder, not the ba&®de Trade Dev. Bank v.
Cont’l Ins. Co, 469 F.2d 35, 41 n.3 (2d Cir. 1972) (“Since 8waiss bank secrecy law was
enacted primarily to protect the right of privacy of clients, the client is the ntdgter secret . .
.. With the client’s consent the bank may of course reveal the client’s identiguivitiolating
[Swiss law]” (internal quotation marks omitted)BEC v. Banca Della Svizzera Italigré®
F.R.D. 111, 118 (S.D.N.Y. 1981) (“[T]he secrecy privilege . . . is one belonging to the bank
customers and may be waived by them.”). Accordingly, Credit Suisse could notnafiyat
havewaived the privilege through its initial disclosures to Fuhr.

17
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A discretionary decision that falls within permitted bounds, but is
based on false premises, raises the question on review as to whether
the trial court would have come to the same conclusiongusin
proper premisesThat it could have does not satisfy the inquiry as

to whether it would have reached the same result.

Id. Therefore, gen if we believed that the district coeduld have denied the
motionto quastthesubpoendaseddn a proper view of the recora, affirm “a
discretionary decision that is based on an improper view of the facts or thenaw
alternative groundsould usurp “discretion that rightfully belongs to the trial
court.” Id. We therefore vacate thistrict court’s order and remand fiorther
proceedinggonsistent with this opinion

We emphasizéhat our decision is narrowBecauseCongress has given the
district courts such broad discretion in granting judicial assistance to foreign
countries” we will affirm the district court’s decision to either enforce or quash the
subpoena based oaxtremelylimited and highly deferential” revievGlerici, 481
F.3d at 1331 (internal quotation marks omitted), “so long as its decision does not
amount to a clear error of judgméniAldana v. Del Monte Fresh Produce N.A.,
Inc., 578 F.3d 1283, 1288 (11th Cir. 2009)he district court erred in perceiving
inconsistency between Klay’s affidavit and his lett®n remand, weo not
dictate how the district counbust exercise its discretion in enforcing or quashing
the § 1782 subpoendn making that determination, however, the district court

must either resolve the factual dispute over whether Credit Suisse had an account
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belonging taBaumlor else explain whyrdorcing the subpoena would be
appropriate even Baumldid not own the account in question.
V.
For the foregoing reasons, we vacate the district court’s order and remand
for further proceedings consistent with this opinion.

VACATED AND REMANDED.
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