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Defendat Paul Pridgeoappeals his sentence totaling eigfdyr months’
imprisonment. A jury convicted Pridgeofione count of possession with intent to
distribute five grams or more methamphetamine and one count of distribfition
methamphetamineOn appealPridgeoncontends that the district court erred in
sentencing him as a career offender under the United States Sentencing Guidelines.
After careful review and with the benefit of oral argument, we affirm Pridgeon’s
sentence.

. BACKGROUND
A.  Facts Underlying Pridgeon’s Convictions

In the early morning hours of March 1, 2015, around-faurty or five
o’clock, defendanPridgeon called his neighbor, Jessie BoyingtDairing that
call, PridgeoraskedBoyingtonfor help telling Boyington thasomeone assaulted
him. Boyington went to Pridgeon’s trailer hopweherehe found Pridgeon badly
beaten Pridgeon asked Boyington to drive him to the hospital, but Boyington
calledemergency servicesstead.

After Boyington called for an ambulanaefendanPridgeon walked out of
his trailer with something in his hand?ridgeonasked Boyington to “put
something up for him,” buBoyington refused Boyington then watched Pridgeon
walk toward a toolbossitting on the groundutsidethe trailer Boyington stayed

with Pridgeon untibn ambulancarrived.
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Around six o’clock that same morninggfore the ambulance took Pridgeon
away,Deputy Joseph Clement of the Taylor County Sheriff's Officeved at
Pridgeon’s homeUpon arrival DeputyClementspokebriefly with Pridgeon
aboutthe assaultDeputyClement then spoke with Boyington, who pointed out
Pridgeon’s toolbox DeputyClement inspected the area around the toolbox and
found a lag containing two pill bottles and an electronic scélecording to
DeputyClement,one ofthe pill bottlescontaineda substance thappeard to be
crystal methamphetamiraad the other contained what appeared tonbejuana.
With the help of other investigatol@eputyClement thersecured and processed
thescene around Pridgeon’s home.

Later on the morning of March 1, 2Q18vestigator Rusty Davis, also of the
Taylor County Sheriff's Officeinterviewed Pridgeon at Doctor's Memorial
Hospital in Taylor County At this initial interview, Pridgeon told Davis that he
was with an individual named Pamela Paiist before the assaulPridgeon
alsotold Davis thataround two o’clock in the morning, while Pamela Painter was
with him, he walked out of his trailer and whsaterby an unknown mawielding
a aowbar. At trial, Davis testified that Pridgeon was “evasive” about why Pamela
Painter was at his trailer at that time of nigBtavisfurthertestifiedthat he knew
Pamela Painter was married to an individual named Billy Painter and that he

suspected #incident was related to a drug deal.
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On March 2, 2015, aftetefendanPridgeon was transported to a different
hospital in Tallahassee, Daviget withPridgeonfor a second interviewThis
time, Davis was accompanied by two other investigators, one of whom recorded
theconversation At trial, the prosecution plad the recording for the juryDavis
testified that Pridgeospoke to him voluntarilandwas aware that the
conversation was being recorded.

During this March 2, 2015 interview, Pridgeon atled to investigators that
he tried to hide drugs while Boyington was at his trailer the morning of the assault
The majority of the conversation, however, focused on who may haveeattack
Pridgeon and what may have motivated the attackeone point during the
conversation, Davis asked Pridgeon whether the assault could have been part of an
effort to robPridgeon during a drug deal.

To determine whethetefendanPridgeon was traffickingh narcotics,
Davis and other law enforcement officelesvelopeda confidential sourct help
them conduct a controlled purchase of methamphetananmePRridgeon.Before
the controlled purchasevestigators recordedpnoneconversation in which the
confidential source agreed to buy two grams of methamphetaminéfitdgeon.

On May 18, 2015, while law enforcement surveilia recordethe
meeting the confidentiabourcemet with andpourchase@pproximatelytwo grams

of methamphetaime from Pridgeon During the controlled purchase, Pridgeon
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asked the confidential source whether he would be willing to help him sell drugs,
but the confidential source declinedfter leaving the meeting with Pridgeohgt
confidential sourcéurned the narcotics over to the investigatdree nvestigators
then sent the methamphetamirdoth the amount seized from Pridgeon’s
residence after the assault and the amount recovered from the controlled
purchase-to a lab for chemical analysi®ased on the average puritydrtigs
involved in this type of transactiomé@the quantities recovered from Pridgethre
chemist determined that, in totdle drugontained over seventeen grampoie
methamphetamine.

On July 7, 2015, a grand jury indictddfendanPridgeonon one count of
possessing with intent to distribute five grams or more of methamphetamine, in
violation of 21 U.S.C. 88 841(a) and 841(b)(1)(B)(viii), and one count of
distribution of methamphetamine, in violation of 21 U.S.C. 88 841(a) and
8410)(1)(C). Pridgeonpled not guiltyandproceeded to triddefore a jury on
September 14 and 15, 2015t the close of the government’s case, Pridgeon
declined to testify and the defense restedautlpresenting evidencén
September 15, 2015, the jury founddgeon guiltyon both counts in the

indictment
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C. Sentencing

In advance of Pridgeon’s sentencittgg probation officeprepared a
Presentence Invegation Report (“PSR”).Applying the 2014 Sentencing
Guidelines, the PSR indicated a base offense level of tvggxgnd criminal
history score of nine, yielding ciminal history category of IV Withouta career
offender increasd’ridgeons guidelins rangewas92to 115 months’
imprisonment. U.S.S.G. ch. 5, pt. A (U.S. Sentencing Con2®14).

The PSRndicated, however, th&ridgeonpreviously wasonvicted of
severalFlorida felony offensesin 1997 Pridgeon was convicted odsiging an
officer with violence.And in 2006, Pridgeon was convictedsale or delivery of a
controlled substance and possession of a controlled substance with in&dintro s
violation of § 893.13of the Florida StatutesBasedon these convictionand the
other relevant factors, the PSR applieddaeser offender increase Pridgeon’s
guidelinesrange calcudtion. U.S.S.G. § 4B1.1. Witthe career offender increase
Pridgeon’s offense level was thistgur and his criminal history category was VI.
Id. 8 4B1.1(b). This resulted in a guideline range22 to327 months
imprisonment U.S.S.G. ch5, pt. A.

On November 12, 2015, Pridgeon filed a response to the PSR in which he
objectedo the application othe career offender increas particular, Pridgeon

argued that his 2006 drug convictions did not qualify as predicate “controlled
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substane offenses” within the meaning of the aareffender provisionsSee
U.S.S.G. § 4B1.2(b).

In his response, Pridgeon argued that his convictions under § 893.13 of the
Florida Statutes cannot serve as predicate offenses under the career offender
guidelinebecaus& 893.13 allows for a conviction regardless of whether
defendant knewhat the substance possesaed an illicitcontrolled substance
Pridgeon acknowledged that this Court rejected that same arguniémted

States v. Smith, 775 F.3d 128267 (11th Cir. 2014), bdite maintained that

Smithwas wrongly decidedln the alternative, Pridgeon argued thattimited
StatesSentencing Commissidithe “Commission”exceeded its statutory
authority by treating crimes like those§r893.13, whicldo not requirenens rea
as to the illicit nature of the controlled substarmsepredicate ‘@ntrolled
substance offenses.”

At the sentencing hearing @ecember 4, 2015, Pridgeon reiterated his
objections tdhe career offender increasgguing that his Florida drug convictions
do not qualify as predicate offenses and thaCommission exceeded its statutory
authaity in treating them as suci.he district court overruled those objections
and accepted the PSR’s calculataf Pridgea’s guidelinesrange as 262 t827

months’imprisonment.
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After hearing argument regarding mitigation, the district court explained the
rationale fonts sentencing decisionlhe district court noted that, in its view,
based on a differembethod ofdrug amount calculation and withabe career
offender increasdPridgeon’s guidees range would have been fifgeven to
seventyonemonths’ imprisonmentAfter considering the appropriate factors, the
district court sentenced Pridgeoneighty-four months imprisonment on each
federal drug conwtion, to run concurrentlyThis appeal followed.

Il. DISCUSSION

On appeal, Pridgeon raisée saméwo issueghat formed the basis of his
objections to the PSRWe firstreview thecareer offender provisions and then
address Pridgeon’s arguments in turn.

A.  Career Offender Provisions

By statute, th€onmission is authorized foromulgate guidelines for
determining the appropriate sentence in a criminal case. 28 U.S.C. § 994if).
enabling statutauthorzesthe Commission to issymlicy statements regarding
the propeimplementation of those guidelines in furtherance of the purposes of
sentencing Id. § 994(a)(2)seel8 U.S.C. 8§ 3553(a)(2).

Section994(h)of the enabling statuggrovides thathe Commission must

asurethatthe guidelines specify a senterad@mprisonment “at or near the
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maximum termauthorized for defendants who have two or more of certain felony
convictions, as follows:

The Commission shall assure that the guidelines spaagkntence to

a term of imprisonment at or near the maximum term authorized for
categories of defendants in which the defendantgisteen years old

or older and-

(1) has beewonvicted of a felony that-s
(A) a crime of violence; or
(B) an offensedescribed insection 401 of the Controlled
Substances Act (21 U.S.C. 841), sections 1002(a), 1005, and

1009 of the Controlled Substances Import and Export Act (21
U.S.C. 952(a), 955, and 959), and chapter 705 of title 46; and

(2) haspreviously been convicted of two or more prior felonies, each
of whichis—

(A) a crime of violence; or

(B) an offensedescribed insection 401 of the Controlled
Substances Act (21 U.S.C. 841), sections 1002(a), 1005, and
1009 of the Controlled Substaiscenport and Export Act (21
U.S.C. 952(a), 955, and 959), and chapter 705 of title 46.

28 U.S.C. § 994(hjemphasis added).

In compliancewith thestatutory mandagein 88 994(a) and 994(tthe
Commission promulgated the “career offender” provisions of the sentencing
guidelines, whichdelineatehe circumstances under which a regekiny offender
will be subject to an enhanced guidels range. U.S.S.G. 88 4B1.1, 4B1.2.

Section 4B1.1 of theentencinguidelines provides that a defendant qualifies as
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career offender where (1) the defendant was eighteea geage or older at the
time of the offense of conviction, (2) tearrentoffense of conviction is a felony
that constitutes either a “crime of violence” or a “controlled substance offense,”
and(3) the defendant previously was convicted of at least two felony offenses for
either a “crime of violence” or a “controlled substance offenga.’§ 4B1.1(a). If
the defendant meets these criteria, he is subject to an increased offense level and a
criminal history category of Viid. § 4B1.1(b).

At issue here is the meaning of § 4B11t&'sn “controlled substance

offense,”which is defined in § 4B1.2 of tlguidelines as:

[A]n offenseunder federal or state laywunishable by imprisonment
for a termexceeding one year, that prohibits the manufacture, import,
export, distribution, or dispensing of a controlled substance (or a
counterfeit substance) or the possession of a controlled substance (or a
counterfeit substance) with intent to manufacture, npexport,
distribute, or dispense.
Id. 8 4B1.2(b)(emphasis added)
B.  Pridgeon’s Florida Drug Convictions Qualify
First, Pridgeon maintains that his convictions under § 893.13 of the Florida
Statutes cannot qualify as predicatentrolled substancaffense$ under the

career offender provisiormecause that Florida statute does not include a mans re

10
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element as to the illicit nature of the controlled substanegdgeoncontends that,
because all of the controlled substance offenses listed in § 994(h) require such a
mens realementan offensaunder 8 893.13 cannot be the equivalent of an offense
“described in” those federal analogues and, thus, canndtdomttolled substance
offense”under the sentencing guidelines.
Specifically, §893.130f the Florida Statutgsrovidesthat it is unlawful for
a person to “sell, manufacture, or deliver, or possess with intent to sell,
manufacture, or deliver, a controlled substahdda. Sta. § 893.13. And
§ 893.101of the Florida Statutes providdsat “knowledge of the illicit nature of a
controlled substance is not an element” §f&03.13 offenseld. § 893.1012).
Construing the sentencing guidelireexdtheir applicability to thesame
Florida statute,n Smithwe considerednd rejected the argument Pridgeon
espousesLike Pridgeon, the defendantdmithwas subject to the caredfender
increasébased ormprior controlled substance convict®ander 8893.13. 775 F.3d
at 1265. As we explained Bmith, the definition of “controlled substance
offense”in § 4B1.2requires only that the predicate offense prohibit cedaig-
related activitiesd. a& 1267. This Court alsemphasizedh Smiththat “[n]o

element ofmens reavith respect to the illicit nature of the controlled substais

"We reviewde novothe district court’s application and interpretation of the sentencing
guidelines._United States v. Gibson, 434 F.3d 1234, 1243 (11th Cir. 2006). Whether the
defendant qualifies as a career offer is a question of law that we also review de ndgo.

11
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expressed or implied byg 4B1.2’s definition of “controlled substance offense.”
Id.

In Smith, we looked to the plain language of the “controlled substance
offense” definitionin 8 4B1.2, concluded that the definition was “unambiguous,”
and held that the rule of lenity did not applgd. This Court also pointed out that
any presumption in favor of mental culpability also did not apply because the
definition was unambiguoudd. The Smith Court squarely held that the definition
of “controlled substance offerisim 8§ 4B1.2 does not require that a predicate state
drug offense include an elementéns reavith respect to the illicit nature of the
controlled subsince. Id. at 1268.In Smith, we properly declined to look to
statutory federal analogues in considering 8 893.13 because we found that the
sentencing guidelines did not define “controlled substance offense” by reference to
those analogues and the sentegguidelines definition was unambiguoud.

Pridgeon asserts th8mithwas wrongly decided because it did not take 28
U.S.C. § 994(h) into account when determining what constituted a controlled
substance offense under § 4B1.2. Pridgeon argueSHhitis reasoning renders
8 994(h) superfluous. We are bound to foll®mith In any event, we agree with

Smith's above reasoning. Plus, Pridgeon’s § 994(h) argument is at bottom a claim

that the Commission was limited to the offenses listed in § 994(hjhus

12
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exceeded its authority idefining “controlled substance offense™s 4B1.2—
which claim we review in detail and reject below

Thus we conclude that Pridgeon’s convictsamder§ 893.13 ¢ the Florida
Statutes qualifaspredicate “controlledubstance offenséfor purposes of the
career offender enhancement.
C.  The Definition of “Controlled Substance Offense”’Comports with the
Commission’s Statutory Authority

Second, Pridgeon argues thaSmithis correct that § 4B1.2(b) of the
sentencing guidelines doegludeoffenses under § 893.13 the Florida Statutes
in its definition of “controlled substance offensé)e Commission exceeded its
statutory authority in promulgating § 4B1.2. Specifically, by treating crimes
without an element ghens reas to the illicit nature of the controlled substance,
like those in § 893.13&s “controlled substa@e offenses$,Pridgeon claims that the
Commission acted outside the express directives of 28 U.S.C. § §94(h).
Pridgeon’s argument ignores thil scope of the Commission’s authority under
8 994 the Commission’s enabling statute

As Pridgeon notegshe Commission’s authority to promulgate the career

offender provisions emanates at least in fsarh 8 994(h), which provides that the

We review issues of statutory interpretati®novo. United States v. Castrd55 F.3d
1249, 1251 (11th Cir. 2006). Questions of law arising under the sentencing guidelines are also
reviewedde novo. United States v. Smiftb4 F.3d 690, 691 (11th Cir. 1995).

13
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defendant mudte penalized with a sentence near the maximum authddanad
where the defendant has prior convictions for offenses “describséwetal
federal controlled substance statutes. 28 U.S.C. § 994(A¢2prding to
Pridgeon, thdederal offenses listed in § 994(h) require a showing that the
defendant knew of the illicit nature of the controlled sabse. Pridgeonpoints
outthat underSmithandour own interpretation dhe sentencinguidelines
definition of “controlled substece offense,” a conviction under § 893.13, which
does not include suchmaens realement, qualifies as a controlled substance
offense. SeeU.S.S.G. § 4B1.2(bBmith 775 F.3d at 1268. Thus, Pridgeon
argues that the Commissiaritontrolled substance f@inse”definition isboth
beyond the scope of its authority un@e394(h)and incompatible with the
enumerated offenses listed§®94(h)

Pridgeon however, ignores th&994(h) does not providbe Commission
its only authority to enact career offenggidelines. Simply put,Congress’s
delegation otareeroffenderauthority to the Commissiahoes not end with the
language of § 994(h). Rather, § 994(a) of the enabling staskthe
Commission with bwadauthority to promulgate guidelines and policy statements

and “provides independent grounds for the career offender providibmtéd

States v. Weir51 F.3d 1031, 1032 (11th Cir. 1999A]lthough the commentary

to section 4B1.1 states that the career offender gioovis implementing the

14
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mandate of 28 U.S.C. § 994(h), it does not suggest that section 994(h) is the only

mandate for that provision.”$ge alsdJnited States v. Smiith4 F.3d690, 693

(11th Cir. 1995)same)“[T]he authority granted by § 994(a) is implicit &t the

provisions of the guidelines.”) (quoting United States v. Dameyvlle=.3d 254,

257 (7th Cir. 1994))In Weir, this Court concludethat“the specificoffenses
listed in section 994(h) aret necessarily exhaustive51 F.3d att032
Specifically, inWeir, this Court held that a conviction for conspiraay
possessvith intent to distribute marijuana is a “controlled substance offense”
under the career offender guidelinid. at 1031. Th&Veir Court observed that,
although 8 994(hdloes not specifically refer to conspiracy offeng394(a) of
that enabling statute “grants sufficient authority to the Commission to include drug
conspiracies in its definition of controlled substance offehslesat 1032.1In
addition, we emphasidan Weir that the list of crimes enumerated in § 994(h) is
not exhaustiveld. Indeed, we explainetthat “common sense dictates that
conspiring to distribute drugs constitutes a controlled substance offddse.”
The Commission’s commentarieslatingto the career offender provisions
confirmthatthe Commission did not believe tHa994(h) wadhe sole sourcef
statutory authority it could rely on to promulg#ite career offender provisians
The commentary to § 4B1.1 states that § 4B1.1 implenteat®andate of

8 994(h), but that the Commission also relied®8r®94(a)(f) in formulatingthe

15
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overall career offender schemd.S.S.G.§ 4B1.1 cmt. background. The
commentary to 8§ 4B1.2, whigérovides a list of crimes that constitute “tcatied
substance offenses,” includesiumber of crimes not listed in 8§ 994(IQompare
id. § 4B1.2 cmt. n.Wwith 28 U.S.C. § 994(h).

Given the broad power vested in the Commission in § 9@h@ecognized

In our precedents iBmithandWeir, we alsarejectPridgeon’sarguments (1jhat

the more specific provision in § 994(@ntrols ovethe more generalrmciple

announced in § 994(a) and (Bat a prior conviction undersdatestatute that does

not require knowledge of the illicit nature of the substance cannot qualify as an

offense “described in” the various federal statutes listed in § 994(h)
Pridgeon’sargumertd fail to appreciat®ur conclusionn Weir thatthe list

of offenses in 8 994(h) was not meant to be exhaustive. 51 F.3d atRaB&r

than setting out a specific and exclusive list of predicate crimes that trigger

maximal punishment, the enumerations in § 994(h) inform the Commission’s more

general task of establishing appropriate sentencing guidealimtepolicypursuant

to 8 M4(a). Put another wa§,994(h) establishes a floor for the career offender

categoryrather than a ceilingSeeUnited States v. Parsp@55 F.2d 858, 867 (3d

Cir. 1992)abrogated on other grounds Bggay v. United State§53 U.S. 137,

128 S. Ct. 158 (2008) ConsequentlyPridgeon’s reliance on amjleged

incongruity betweeg 893.13 and the offenses described in § 994(h) is misplaced.

16
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As we hetl in Weir, § 994(a) vests the Commission with authority to define
“controlled substance offense” to include crimes beyond those listed in § 994(h).
More fundamentally, Pridgeon’s statuteaythority argumenis little more
than a veiledittempt to circumvent our prior panel preceder@nmth, which
squarely held that a 8§ 893.13 offense qualifies as drtéed substance offense”
despite the fact that the Florida legislature elided the element of neaastethe
illicit nature of the controlled substanc8mith, 775 F.3d at 126:68. After all, o
element oimens reavith respect to the illicit nature of the substancteigressed
or implied’ by the § 4B1.2(b) definitionld. at 1267.
In sum, we are ypersuaded by Pridgeorésguments.The language of
8 994(h) must be read conjunction with thegeneral manate of § 994(a), under
which the Commission enjoys “significant discretion in formulating guidelines.”

Mistretta v. United States, 488 U.S. 361, 377, 109 S. Ct. 647, 657 (1\8&9).

conclude that the Commission did not exceed its statutory authoritjimmde
“controlled substance offense” in a way that includes offenses lacking an element

of mens reaegarding the illicit nature of the controlled substahce.

%We recognize thatrRigeon contends that each of federaldrugrelatedcrimes
enumerated in 8 994(h) includes as an element the defendant’s knowledge of tinatillieiof
the controlled substanc®ridgeon argues that the statutory language of 21 U.S.C. § 841 and 46
U.S.C. § 70503 provides that a defendant can only be liable for knowing or intentidatbr
of those statutesSee?21 U.S.C. § 841(a); 46 U.S.C. § 70503(a). Asto 21 U.S.C. 88 952, 955,
and 959, Pridgeon points to the 1985 and 1988 versions of the Eleventh Circuit Pattern Jury
Instructions, which indicate that these statutes punishkorawing or willful activity.

17
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[ll. CONCLUSION
Based on the foregoiranalysis we affirmboth the district court’s
application of the career offender enhancementraitijeon’s sentence totaling
eighty-four months’ imprisonment.

AFFIRMED.

Ultimately, we need nptind do notdecide the precise mens meguirements of the
federal drug statutes listed 994(h) because a conviction under 8§ 893.13 constitutes a
“controlled substance offense” under the definition in § 4B1.2 of the sentencing guidSiaees.
Smith 775 F.3d at 1268. Even assumarguenddhat the federal drug crimes enumerated in
§ 994(h) requiremens reas to the illicit nature of the controlled substance, this does not mean
that the Commission was required to define the term “controlled substance oftems#ide
such a mens reglement._Sed#l.
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