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EBEL, Circuit Judge:

Plaintiffs CheyllaSilva and John Paul Jebian are profoundly deaf. On
numerous occasions, they presented at Defendants’ hospitals but allegedly could
not communicate effectively with hospital steécause of thabsence ofertain
auxiliary aids or services. Federal law requires, however, that healthcare ovide
offer appropriate auxiliary aids to hearHgpaired patients where necessary to
ensure effective communication. Failure to do so constitutes discrimination
against disabled personBlaintiffs bring this lawsit under Title Il of the
Americans with Disability Act (ADA), 42 U.S.C881218%12189 and Section
504 of the Rehabilitation Act of 1973 (RA), 29 U.S.T %!, alleging unlawful
discrimination by Defendants Baptist Hospital of Miami, Inc. (Baptist Habpi
South Miami Hospital, Inc. (SMH), and Baptist Heglbuth Floridalnc. (Baptist
Health)(collectively, Baptist)

Thedistrict court awarded summary judgment to Defendaltseld that
Plaintiffs lacked Article Il standingp seek prospectivajunctive relief because
theydid not show that they were likely to return to the hospitathe future In
addition the district courtienieddamage®n the groundghat Plaintiffs failed to
show any instances where communication difficulties resuitady actual
adverse medical consequentethem andotherwisefailed toarticulate what they

did notunderstand during their hospital visit6he court concluded thatcords
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showed that Plaintiffs communicated their chief medical complaints and
undestood the treatment plan and discharge instructions, Vidieblosed an
ineffectivecommunicatiorclaim.

We reverse the district court on these issues. Notdmiyeconcludethat
Plaintiffs havestandingto seekinjunctive relief wealsoreject the district court’s
substantive standard for liability. For an effectoemmunication claim brought
under the ADA and RA, we do nmquirea plaintiff to show actuatleficient
treatment oto recount exactly whahe plaintiffdid not understandNorisit a
sufficientdefensdor a defendant merely to shdtat a plaintiffcould participate
in the most basic elements of a dogbatient exchangeRather the relevant
inquiry iswhetherthe hospitals’ failure to offer an appropriate auxiliaid/ a
Impairedthe patient’sability to exchange medidglrelevantinformation with
hospital staff.

We conclude that Plaintiffs have offered sufficient evidencautwive
summary judgment. The record is rife with evidence that, on particular occasions,
Plaintiffs’ ability to exchange medidsrelevantinformation was impaired.
Ultimately, however, tavin monetary damageswhich Plaintiffs seek in addition
to equitable relief-Plaintiffs still mustshowthatDefendants were deliberately
indifferent in failing toensure effective communicatioff he district court did not

address this question. Thus, we REVERSE the district court’s order granting
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summary judgmertb Defendants, and REMAND fdurther proceedigs,
including consideration of the deliberatedifference issue.
BACKGROUND

Plaintiffs Silva and Jebian are deaf and communicate primarily in American
Sign Language (ASL). Both of them can read and write in simple Englishian
communicates with “very basic” proficiency and Silva reads at adifélae level.
Doc. 78 960, 81. Defendants are two hospitals, Baptist Hospital and SMH, and
their parent organization, Baptist Healti#\s places of public accommodation and
recipients of federal Medicafdnds Defendants are obligated to follow the
mandates of the ADA and RA, which require healthcare facilities to ensure
effective communication between hearingpaired patients and medical staff. 28
C.F.R. 836.303(c)(1); 45 C.F.R. &.52(d)(2).

Plaintiffs separately visited Defendants’ facilities numerous timesey
allege that, on many of those occasions, Defendants failed to provide appropriate
auxiliary aids necessary to ensure effective communicativvhile Plaintiffs
requestedive onsite ASL interpretexfor most visits, Defendants relied primarily

on an alternative communication method called Video Remote Interpreting (VRI).

! Baptist Health does not provide any healthcare services; rather, it owns andopedical
facilities, including Baptist Hospital and SMH, which provide such services.

2 The ADA defines “auxiliary aids and services” to include “qualified integusetr other
effective methods of making aurally delivered materials available to individithl$\@aring
impairments[.]” 42 U.S.C. § 12103(1)(A).
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With this internetconnected machine, a live ASL interpreter is located remotely
and communicates with the doctor and patient through a portable screen located in
the hospital.

During many of Plaintiffs’ hospital visits, Defendants attempted to use this
device. However, the VRI machines routinely suffered from technical difficulties
that either prevented thevdce from being turned on, or otherwise resulted in
unclear image quality, thereloysruptingthe message being communicated
visually on the screen. When the VRI machine was unavailable or malfungtioned
hospital staff woulabftenrely onfamily-member ompanions for interpretive
assistance, or would exchange handten notes with Plaintiffs themselve®n
some occasions, after a VRI breakdown, aisitenASL interpreter would be
called to assist with communicatiofhese instances occurred both when
Plaintiffs presented as patients, and whelbianaccompaniedhis fatherto
Defendants’ facilities for treatmenit.

Plaintiffs brought this lawsuit under the ADA and RA for unlawful
discrimination. They alleged that Baptist’s facilities failed to proeiperopriate
auxiliary aids to ensure effective communication with hospital staff. They sought

injunctive reliefandmonetary damages. The district court awarded summary

% Deaf persons are protected by the ADA and RA not only as patients, but also asicosa
patients who are seeking treatment. 28 C.F.R. § 36.303(c)(1).
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judgment in Defendants’ favor. It held that Plaintiffs lacked Article Il standing
for injunctive relief and, further, that they had not shown a “genuine dispute as to
any material facttegarding a violation of the ADA and RAed. R. Civ. P. 56(a).
The district court faulted Plaintiffs for failing showthat the denial of requested
auxiliary aids resulted in any adverse medical consequences or inkiigited
communication of théchief medical complaifitor “instructionsunder the
treatment plari Doc. 133 at 30, 334. Moreover, in the district coustview,
Plaintiffs’ inability to articulate what they could not understand on particular visits
was fatal to their effectiteommunication claims.
DISCUSSION
ADA and RA claims are governed by the same substantive standard of

liability. See, e.g.Cash v Smith, 231 F.3d 1301, 1305 (11th Cir. 2000). To

prevail, a disabled person must prove that heherwasxcluded from
participation in or denied the benefits of the hospital’s services, programs, or
activities, or otherwisevasdisaiminated against oaccount of her disability

Shotzv. Cates 256F.3d 1077,1079(11th Cir. 2001). Suchexclusion, denialpr

discriminationoccurs when a hospital fails to provide “appropriate auxiliary aids
and servicesto a deaf patient, or a patient’s deaf companion, “wheEssaryo
ensureeffective communicatich 28 C.F.R. 836.303(cf1) (emphassadded).

That is the touchstone of our inquiry.
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But proving thefailure to provide a means effective communicatin, on

its own, permit®only injunctive relief. See, e.gMcCullum v. Orlando Reg

Healthcare Sys., Inc768 F.3d 1135, 1147 n.8 (11th Cir. 2014). To recover

monetarydamagesa disabled person musitrthershow that the hospital was

deliberately indifferent to hdederally protectedights. See, e.gLiese v. Indian

River Cty. HospDist., 701 F.3d 334, 34445 (11th Cir. 2012)stating that, to

recover compensatory damagaslisabled plaintiff must shw “that the

[h]ospital’s failure to provide appropriate auxiliary aids was the result of
intentionaldiscrimination” and “deliberate indifference is the appropriate standard
for defining discriminatory inteiit (internal quotation marks omittedResolving

the case solely on the ineffecttgemmunication issye¢he district court declined

to considedeliberatandifference.

After reviewing the record evidenaethe light most favorable to the
Plaintiffs, we hold thasummary judgmentas impropef First, the district court
erroneoushydenied prospectivenjunctive relief on the basis of Article Il standing,
concludingin errorthat Plaintiffs did not show they welikely enough to return to

the hospitalsn the futureor otherwisdo suffer discimination again at those

* We review a district court’s grant of summary judgn@mnovo, viewing the evidence in the
light most favorable to the nameving party and drawing all reasonable inferences in their
favor. Liese 701 F.3d at 341-42. Summary judgment is appropriate if “the movant shows that
there is no genuine dispute as to any material fact and the movant is entitleghtentids a

matter of law.” Fed. R. Civ. P. 56(a).
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facilities. Second, the district coumtproperlyrejected all reliebased on its
conclusionghatPlaintiffs did not identify anyactualadvese medical
consequenca®sulting from ineffective communicatipanddid not specifywhat
theywere unabléo understandr convey during their visits, such as the inability
to comprehend thetreatment plan and discharge instructionboaommunicate
their principal symptoms.

Thedistrict court’s legaktandardvasflawed Insteadthe correct standard
examinesvhethera hospital'dailure to offer an appropriate auxiliary aid impaired
a deaf patient’ability to exchangemedicaly relevantinformationwith hospital
staff. Applying that standard tihis record, construing all facts in Plaintiffs’ favor,
we conclude that their claims are suitable for a finder of fact. We thereforsaever
the district court’s ordemwardingsummary judgmertb Defendantand remand
Because Plaintiffs alsmustprove deliberate indifference to wmonetaryrelief—
an issue the district court did not decie@e remand for consideration of that
guestionas well

. Plaintiffs Have Standing for Injunctive Relief

In this lawsuit, Plaintiffs seek both injunctive relief and compensatory
damages.Their request for a permanent injunction is predicated on their claim that
Defendantsnaintain unlawful policies and practices that result in ongoing

discrimination againdtearingimpaired personsThe question on appeal
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whether Plaintiffs have Article Il standing to proceed with their claims for
Injunctive relief. To satisfy the injusyn-fact requirement for constitutional
standing a plaintiff seeking injunctive relief in relation to future condumtst
show a sufficient likelihood that he will be affected by the allegedly unlawful

conduct in the future.” Houston v. Marod Supermarkets, Inc., 733 F.3d 1323, 1328

(11th Cir. 2013)internal quotation marks omittedY his requires the patients to
establish “a real and immediateas opposed to a merely conjectural or
hypothetical—threat of future injury.”Seeid. at 1334 (internal quotation marks
omitted). To establish such a thresdch patient must show that (1) there is a “real
and immediate” likelihood that he or she will return to the facility and (2) he or she
“will likely experience a denial of benefits or discrimination” upon their return.

SeeMcCullum, 768 F.3cat114546.

On this ground, the district court held that Plaintiffs lacked Article 11l
standing reasoning thdit is merely speculative that Plaintiffs will return to
Defendants’ hospitals and there is no reliable indication that the VRI technology
will malfunction in the future.” Doc. 133 at 34. We disagree.

In the ADA context, our standing inquiry has focused on the frequency of
theplaintiff’s visits tothedefendant’s business and the definitivenesb®f
plaintiff's plan to returnSeeHouston 733 F.3cat 1337 n.6 Hereg it is evident

that Plaintiffshave offered evidence sufficient to support a finding thethey
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will return to Defendants’ facilities; and (2) they “will likely experience a denial of

benefits or discrimination” upon their returBeeMcCullum, 768 F.3cat 114546.

For example, Silva testified in a declaration: “Due to many factors, including
the location of my doctors, the fact that Defendants have all of my medical records
and history, the proximity to my home, and history of prior care/treatment, it is
likely I will visit and receive treatment at Defendaritespitals.” Doc. 6113,

7122. Jebian asserted the same in his declaration, and added that he would also go
to that same hospital “as a companion of my father in the near future, due to his
ongoing health concerns and required folowy” Doc. 6214 17. SeeHouston

733 F.3d at 1337 (concluding that becatisplaintiff had been to the defendant’s
store in the past, wanted to return, and took frequent trips past the store, it was
“likely” she would return to the store, and therefore the threat of future injury was
not merely conjectural or hypothetical).

What is more, Plaintiffs collectively have attended Defendants’ facilities
dozens of times in the years preceding this lawsuit, and Silva has attested that she
has recurring health issues. Further, Plaintiffs routinely experienced problems with

the VRI devicesot working at all ofailing to transmit a clear screen image, so

10
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there is good reason to believe that will continue to happen at Defendants’ facilities
when Plaintiffs do return.

McCullum v. Orlando Rgional Healthcare Systeimmc., 768 F.3d 1135

(11th Cir. 2014doesnot compel a different conclusion. In that case, there was no
evidence that the deaf patient would return to the hospital after a successful surgery
removed “the organ causing the problend” at 1146 (internal quotation marks
omitted, alteration omitted). Nor was there evidence that the hospital would deny
his future requests for an-person interpreterld.

Accordingly, given Plaintiffs’ numerous visits to Defendants’ facilities and
the wealth of evidence showingoeated VRI malfunctionsve conclude that
Plaintiffs have Article Il standing to proceed with their claims for injunctive

relief®

® Plaintiffs’ individual experiences with thealfunctioning VRI machines are not the only
evidence that such problems will reoccur. An administrator at Baptist Hagstified that the
VRI, on other occasions, had poor reception.

® We also conclude there ifactual disputeoncerningPlaintiffs’ allegation thaBaptist has a
policy in violation of the ADA and RA afising VRIacross the board, even when an in-person
interpreter is warrantedA hospital administratoof Defendants’ facilitiesestified that,
“[b]ecause of [the VRI] teatology, we have largely moved away from using in-house
interpreters.” Doc. 6B at 55-56. She further stated thidttfe policy was because we had the
[VRI], that we used as our live interpreterld. at 26.

On the other handhereis evidence that Defendants at times have relied less exclusively
on VRI and have provideah inperson interpreter when warranted. For example, the record
indicates that Baptist Hospital provided Silva vathinperson interpreter on January 4, 2011
and March 910, 2015. And SMH provided Silva witn inperson interpreter on six occasions:
April 29, 2014; July 8-10, 2014; July 18, 2014; August 1, 2014; August 22, 2014; and September
8, 2014. Some of this evidence was later contradicted by Silva.

11
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[I.  Plaintiffs Have Offered Evidence Sufficient to Defeat Summary
Judgment

The district court awarded Defendants summary judgment because it found
no triable issue of fa regarding theneffectiveness of theommunication aids
offered at Defendasthospitals. We first analyze the proper standard for
evaluating effectiveeommunication claims under the ADA and RA, and then we
examine the evidence offered to overcome summary judgment.

A. The Standard for Effective Communication

The district court faulted Plaintiffs for failing to show two things. First,
Plaintiffs could not identifyany instances where the means of communication
resulted inactualmisdiagnosis, incorrect treatment,amlverse medical
consequences. Second, Plaintiffs could not articulate what informiaey were
unable to understand or convey during their hospital visits. More specifically,
there was no evidendé¢daintiffs could not communicate their chief medical
complaint or understand a treatment plan and discharge instructions. We address
theserequirements in turn, ultimately concluding that they arehedppropriate
testsfor evaluating effectiveommunication claims. Instead, the correct standard
examines whether the deaf patient experienced an impairmastan herability
to communicatenedically relevant information with hospital staffhe focus is on

the effectiveness of the communication, not on the medical success of the outcome.

12
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1. Plaintiffs’ Failure to Show Adverse Medical Conseqguences

The district court relied, in part, dPlaintiffs’ failure to prove thaany
communication difficultiesesulted ina misdiagnosis, incorrect treatment, or other
adverse medical consequences. Doc. 133 at 4 (“There is no specific
fact. .. demonstrating that either Plaintiff was misdiagnoseas given the wrong
treatment, [or] was impeded in complying with medical instructions for fellpw
care. . ..”); id. at 5 (“Plaintiffs are unable to point to any specific fact, incident,
course of treatment, or diagnosis supporting the conclusion that communication at
Defendants’ hospitals was ineffective.”Jhis issimply not the correct standard
for effectve-communication claims.

The ADA and RA focus not on quality of medical care or the ultimate
treatment outcomes, but on the equal opportuaipatticipatein obtaining and
utilizing services.ADA, 42 U.S.C. 812182(b)(21)(A)(ii)(“It shall be
discriminatory to afford an individual.. on the basis addisability .. . with the
opportunity to participate imr benefit from a good [or] service .that is not
equal to that afforded to other individualé&emphasis adde)RA, 29
U.S.C.8794(a) (“No otherwise qualified individual with a disability. shall,
solely by reason of her or his disability, be excluded fronpérgcipation in be
denied the benefits of, or be subjected to discrimination” (emphasis adde}j)

45 C.F.R. 84.4(b)(AHDb)(1)(ii) (“A recipient. .. may not. .., on the basis of

13
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handicapl,]. .. [a]fford a qualified handicapped personagportunity to
participate inor benefit from the .. service that is not equal to that afforded
others.”(emphasis addej45 C.F.R 84.52¢)(1) (“A recipient. .. shall provide
appropriate auxiliary aids.. where necessary to afford such personscaral
opportunily to benefitfrom the service in question(émphasis addej)McCullum

v. Orlando Reg’l Healthcare Sys., Inc., 768 F.3d 1135, 1181 1ith Cir. 2014)

(“[A] showing that the auxiliary aids [a plaintiff] received to assist him in
communicating were not sufficient to provide him with an egpalortunityto
benefit from the healthcare provider’s treatment is enough to establish a violation

of both the RA and ADA.” (emphasis added)sev. Indian River Cty. Hosp.

Dist., 701 F.3d334,343(11th Cir. 2012)“[T]he proper inquiry is whether the
auxiliary aid that a hospital provided to its heasingpaired patient gave that
patient arequal opportunity to benefit from the hospital’s treatnigieimphasis
added)).

There can be nquestionthat the exchange of information between doctor
and patient is padndparcel ofhealthcareservice. Thus regardless of whether a
patient ultimately receives the correct diagnosis or medically acceptable treatment,
that patienhas been denied the edjwpportunityto participatein healthcare
services whenever he or she cannot communmatically relevant information

effectively with medical staff. s not dispositivehatthe patiengjot the same

14
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ultimatetreatmenthatwould havebeen obtained evehthe patientvere not deaf.
Seed5 C.F.R. §8 84.4(b)(2) (“[A]ids, benefits, and services, to be equally effective,
arenot required to produce the identical result or level of achievefoent
handicapped and nonhandicapped perdmutsnust afford handicapped persons
equal opportunity to obtain the same restdtgain the same benefit, or to reach
the same level of achievement, in the most integratidgappropriate to the
persons needs.” (emphasis added)).

Instead, what matters is whether the handicapped patient was afforded
auxiliary aids sufficient to ensurdevel of communicatioabout medically
relevant information substantially equal to that affortbedondisabled patients.
In other words, the ADA and RA focus on the eoumication itself, not on the
downstream consequences of communication difficulties, which could be remote,
attenuated, ambiguous, or fortuitous. For this reason, claims for ineffective
communication are not equivalent to claims for medical malpractice.

2. Plaintiffs’ Failure to Articulate What It Was That They Could Not
Communicate

The district courtilsofaulted Plaintiffs for failing to articulatevith the
benefit of hindsightwhat they did not understawd could not communicate
More specifically,Plaintiffs could noshowthathospital staff was “unable to
ascertairfPlaintiffs’] chief medical complaint, unable to create atirent plan, or

unable to help [Plaintiffslinderstandtheir] instructions under the treatment plan.”

15
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Doc. 133 at 30 (Sia); id. at 3334 (Jebian).The district court relied on medical
recordsndicating that hospital staffereable toascertairPlaintiffs’ primary
symptoms, and that Plaintiffs verbalized understanding of treatment and discharge
instructions. We rejecthis standard for two reasons.

First, limiting the required level of communication to that necessary to
convey the primary symptoms treatment plan, and discharge instructioay
still result indeaf patients receiving amequalbpportunity to partigate in
healthcare services aomparisorto nondisabled patientsWhen a hearing (i.e.,
nondisabled) person goes to the hospital, that person Ismtd only to
describingsymptoms andeceiving thdreatment plan and discharge instructions.
The patient’s conversation with the doctor could, and sometimes should, include a
whole host of other topics, such as any prior medical conditions and history,
medications the patient is taking, lifestyle and dietary habits, differential diagnoses,
possibé follow-up procedures and tests, inforrmamhsent issues, and side effects
and costs of potential courses of treatment. Because-@disedried person has the
benefit of thisexpansivanformational exchangd, is error to concluden
summary judgmerthatthe meresuccessful communication of the primary
symptoms, treatmentgn, and discharge instructioissenoughas a matter of law,

to preclude liability under the ADA and RA.

16
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Second, the district court’s requirement that Plaintiffs articeasetlywhat
they failed to understand is overly burdensome. It would be exceedingly difficult
for a deaf patient to recount a conversation h&hercould not hearjust as it
would be hard for blind patiesito describe the contents of materiisycould
not read. Thus, we rejecarequirement that a disabled patient explain exactly
what was poorly communicated whigrat patientould not know that information
precisely because tie disability.

3. The Correct Standardimpairing the Exchange of Medically
Relevant Information

The proper inquiry under the ADA and RA is simplyetamine whether the
hospital provided the kind of auxiliary aid necessary to ensure that a deaf patient
was not impaired in exchanging medically relevant information with hospaff&l s
To be ineffective communication, itssifficientif the patient experiences a real
hindrance, because of her disability, which affects her ability to exchange material
medical information wh her health care provider3his standard is consistent

with therequirementhat hospitalafford alevel of communicatioto a deaf

17
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patient about medically relevant informatitrat issubstantiallyequal to that
afforded tonon-disabled patients.
That does not mean that deaf patients are entitled to-armeointerpreter

every time they ask for itSeeMcCullum, 768F.3dat1147. “The regulations do

not require healthcare providers to supply any and all auxiliary aids evey if th

are desired and demandedd. “[C]onstruingthe regulations in this manner

would effectively substitute ‘demanded’ auxiliary aid for ‘necessary’ auxiliary
aid.” Liese 701 F.3d at 343. If effective communication under the circumstances
Is achievable with something less than arsiv@ interpreter, then the hospital is

well within its ADA and RA obligations to rely asther alternatives. Indeed, the
implementing regulations clarify that “the ultimattecisionas to what measures to
take rests with” the hospital. 28 C.F.R3&303(c)(1)(ii). Andurther, ‘[t]he type

of auxiliary aid or service necessary to ensure effective communication will vary in
accordance with” several contesgpecific factors, including the “nature, length,

and complexity of the communication involved; and the context in which the

communication is taking placeld. Thus, “the task of determining whether an

" Admittedly, perfect communication is not required under the ADA and RA Bircoll v.
Miami-Dade Cty 480 F.3d 1072, 1086 (11th Cir. 2007) (holding that, under the ADA and RA,
the quality of communication between a deaf arrestee and a police officer didaod ba
“perfect” in order to put the deaf person “on equal footing” with disabled arrestees).
However, the communication must still be effective.

18
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entity subject to the RA has provided appropriate auxiliary aids where necessary is
inherently factintensive.” Liesg 701 F.3d at 342.
It is precisely becaus# thisfactintensiveinquiry that an effective

communication clainoften presents questions of fact precludsaogimary

judgment. Seel.iese v. Indian River Cty. Hosp. Dist., 701 F.3d 3342-43 (11th
Cir. 2012)(citing cases that concludlee effectiveness of the auxiliary aids is a
“question of fact'inappropriate for summary judgment‘Nonetheless, this does
not mean that every request for an auxiliary aid that is not granted precludes
summary judgment or creates liability[.]d. at343.

With this in mind, weproceed teevaluatehe record evidengeertaining to
whetherthere are disputed issues of material fact regarding Plaintiffs’ claimed
impairments in their ability to exchange medically relevant information with

Defendants’ hospal staff.

B. The Evidence Is Sufficientto Overcome Summary Judgment
Examining the facts in the light most favorable to Plaintiffs, we conclude
that Plaintiffs have offered sufficient evidencalafeat summary judgment

1. Silva’s Claims Survive Summaryudgment

Silva has offered sufficient evidence for a rational jury to find that

Defendants’ failure to offer appropriate auxilimymmunicatioraids impaired her

19
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ability to exchange medically relevant information with hospital staff. In her
sworn declaran, sheaddressedommunication difficulties that arose from her
visits to Baptist's facilities

At each such hospitalization or visit, hospital staff would

conduct tests, perform procedures, prescribe medication,

and attempt to communicate with me regarding my

condition and treatment options through my friends and

family (none of who [sic] are fluent in ASL), written

notes and gestures[;] [h]Jowevet, was unable to

understand most of what they attempted to communicate

through these means
Doc. 6213 atf 8(emphasis addedShe further explained thafh]ospital staff
would also make me sign forms without explaining what | was signing, including
signingforms consenting to treatment and medicatibas! did notfully
understand or even have tbpportunity to ask questions abdutd. 9
(emphasis added)And addressinghe tendency of the VRI devices to
malfunction, Silva explained that “[o]Jn some occasionsthe machine was
inoperable or unusable” and “it appeared that hospital stalifl cat figure out
how to operate the machine[;] [o]ther times, the picture would be blocked, frozen,
or degraded.”ld. 1 10

Silva also highlighted specific instana#sneffective communicatianFor

example, a January 4, 2011, Silva went to Baptist Hospital for stomach pain. She

“requested an interpreter many times” and “wait[ed] for so long” before the

interpreter arrived Doc. 785 at 1617. While waiting for the live interpreter,

20
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Silva communicated back and forth with handwritten nretés extemely
frustrating experience” given “the type of terminology that doctors use&t 17,
On that occasion, until the delayed arrival of the live interpreter, Silva stated she
“was not able to communicate at alld. This evidence of an impaired
informational exchange is difficult to ignofe.
Further, on March 9, 2015, Silva went to Baptist Hospital for chest pains.

The nurse turned on the VRI device but could not get it to function. As a result of
the VRI machine’snalfunction Silva recounted:

During this time,| could not communicate witlthe

hospital staff The nurses kept coming in and out of the

room, they communicated with my dad drithd no idea

what they were sayingl wanted to know what they were

saying,l couldn’t explain how | feland | saw the nurses

talking andl didn’t know if they were talking about me

and it was something bad
Doc. 789 § 16(emphasis added)After more tharanhour, the VRI did eventually

become operational, and Silva used it to communicate until hentsmpreter

arrived. Nonetheless, mational jury could find, after hearing about this incident,

® The Department of Justice (DOJ) published interpretive guidelines on itstieusila
implementing the ADA.See28 C.F.R. pt. 36 App’x A. In those guidelines, the DOJ explained
that the exchange of written notes is not appropriate “when the matter involves mplexitym
such as in communication of medical history or diagnoses, in conversations about medica
procedures and treatment decisions, or in communication of instructions for care atrhome
elsewhere.”ld.

21
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that Silva’s ability to exchange medically relevant information with hospital staff
was impaired.

In addition to specific instances where Silva was unabtertamunicate
effectively, there are other occasions where the malfunctioning of DefendRhts
machinesouldgenerate a reasonalitéerence of an impaired informational
exchange. For instance, on April 29, 2014, Silva went to SMH because of
pregnancy camplications—she was unable to detect fetal movement during her
pregnancy. The staff attempted to set up the YR]ut it wasn’t working at
all.”*® Doc. 785 at 32. More generally, Silva explained her frequent experience
that “the[VRI] connection is niosmooth[,] [i]t's not strong enough.Doc. 784 at
44. In a supplemental declaration, she stated:

[Elach time that | would go to both hospitals, the
hospitals may bringn a VRI, but it would rarely work,

and it would fail. Even some times when it would work
at Baptist Hospital, it would freeze on me and there

would be a huge lag time where it would seem like the
interpreter was in slow motion.

%It is no answer to say that hospital staff relied on Silva’s father to commurifieatively with
Silva. ADA regulations expressly provide that a covered entity “shall nobredn adult
accompanying an individual with a disability to interpret or facilitate communitagixcept in
narrow circumstances not applicable here. 28 C.F.R. 8§ 36.303(c)(3). Thus, with some
exceptions, reliance anfamily member for interpretive assistance is not an adequate substitute
for anappropriateauxiliary aid—in this case, the VRI machineahen it malfunctions

19 Consequently, Silva “demanded a live interpreter as soon as possible, because ahtoé heal
[her] baby and the crisis [she] felt [she] was iRbc. 78-5at 3233. Hospital staff initially
declined, asking for more time to set up the VRI. Eventually, after the ofetdtempting to

work the VRI device, the hospital team brought in a liverprteter for the visit.
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Doc. 789 1 38

This is just one example and there are others: On May 9, 2011, Silva had an
appendectomwt Baptist Hospital, but there is a fact issue as to whether the VRI
worked then or worked only for 46 minutes for poperation teaching and
discharge. On May 20, 2011, Silva was admitted to Baptist Hospital for abdominal
pain. Although the hospitalisotes state that it fixed a “[n]etwork glitch” with the
VRI and the machine was then “in working orddddc. 591 at 232 Silva stated
in her deposition that her boyfriend assisted her in communicating with staff and,
further, thehospital's records of VRusage do not show any usage by Silva on this
date On December 6, 2012, Silva went to Baptist Hospital for chest pains and
testified that staff used the VRI “briefly,” but VRI records again do not show any
usage by Silva on this dat&n March 4, 20135ilva went to Baptist Hospital for
shoulder pain, and she claims that the VRI worked for only a portion of that visit.
On June 1112, 2013, Silva went to Baptist Hospital for nausea and abdominal
pain, but she claims that hospital staff only used the&ihine for 10 minutes
across a twalay visit. And in a July 2014 visit to SMH for abdominal pain and
contractions, Silva stated in a declaration that she was provided WiRl
machine and “the VRI would not workDoc. 6213 [ 1718.

A deaf person mnst rely on the slight and sophisticated hand movements of

the interpreter depicted on the screen, so when the screen image is unclear or
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becomes choppy, the message is disruptékhus, we view théinstanceof
technological failureas corroborative evidence of Silva’s assertions that she could
not communicate effectively with hospital st&ff.

In light of the above evidence, Silva’s effective communication claims
survive summary judgment.

2. Jebiars Claims Survive Summarydgment

Jebiansubmitted a sworn declaration stating that, duhisdnospital visits,
he was “unable to understand most of what [medical staff] attempted to
communicate” based on the failure to provide aperson interpreterDoc. 6114
1 8. Jebianmalso similarlyrecountedin general terms, the unavailability of the VRI
machines, either because the “hospital staff could not figure out how to operate the
machine” or because the “video picture would freeze or break doanf’'1Q
However, n addition to claiming that he was denied needed auxiliaryagids
patient, Jebian also allegdtht Defendants denied him required auxiliary aids

while accompanying his father to Baptist Hospital for treatm&ee28 C.F.R.

1 ADA regulations expressly provide that, when a covered entity “chooses to provifiedjua
interpreters via VRI service,” it “shall ensure that.it delivers highguality video images that
do not produce lags, choppy, blurry or grainy images, or irregular pauses in coationriic28
C.F.R. § 36.303(f), (f)(1). The VRI must also have “[a] sharply delineated iméde.”

§ 36.303()(2).

12 However, we recognize thdtdre is also evidence that the VRI functioned properly and
allowed Silva to effectively communicate with hospital staff during these visitBéapst
facility: (1) November 29, 2010 visit to Baptist Hospital for stomach pain; (2) a8ud011
visit to Baptist Hospital for stomach pain; (3) May-24®, 2014 visit to SMH for vomiting and
fever; and a (4) July 6, 2014 visit to SMH for heartburn.
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8 36.303(c)(1) (extending the effectteemmunicabn obligation to “companions

who are individuals with disabilities”)We conclude thaflebian offered sufficient
evidence to overcome summary judgment for both his claims as a patient and as a
companion.

Most of Jebian’'roblematic hospital visits occurred in his capacity as a
patient. On July 11, 2012, Jebian presented at Baptist Hospital for pain in his
chest. That visit generated a clinical report which contains a notation that Jebian’s
deafness “limited” the medical evaluation. Doc-3H8t 11. The district court

dismissed this indicator of ineffective communication because the doctors were

still able to document the “chief complaint,” “onset of symptoms,” “severity of
condition,” and other “information available in the outpatient context only through
patient reporting” (such as insomnia and urinary outgdtc. 133at 1617.
Moreover, Jebian “verbalized understanding” of his discharge instructicnet

17 (internal quotation marks omittedjhat, however, at most shows that Jebian’s
contention of ineffective communication is disputed by Defendahtd a

disputed material fact goes to a jurffyurther as we have explained, evidence that
the medical staff could ascertarpatient’s basic symptoms and contr@atment
instructionds not enouglfior usto conclude, as a matter of law, that a disabled

patient’s level of informational exchange was equal to that ofdmabled patients

as required by the ADA and RA.
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On July 15, 2012, Jebian presented at Bapiospital reporting symptoms
of kidney stones. The pain was “excruciating.” Doc77& 25. The hospital
staff attempted to set up the VRI device, but could not figure--they could not
even figure out “how to plug it in** 1d. at 26. When thadid not work, the
hospital relied on Jebian’s father, who had accompanied him to the hospital, for
interpretive assistance. But as we have already stated, absent certain narrow
exceptions not applicable here, reliance on companions for communication
assisance is not an “appropriate” auxiliary aid. 28 C.F.B6803(c)(2). A jury
could thus infer that, with VRI unavailable and the hospital’s unsanctioned reliance
on Jebian’s father for interpreting help, Jebian may have been impaired in
communicating medically relevant information regarding his excruciating
symptoms.

Similar problems occurred during Jebiawisit to one of Baptist's
outpatient centersn March 11, 2014 On that occasion, Jebian arrived reporting
sportsrelated injuries. Because Baptist does not have VRI machirtss at
outpatient facilities, the medical team there relied on Jebian’s accompanying wife
for interpretive assistanc€Again, ordinarily,reliance on a companion is improper

under ADA regulations). When they discovered Jebian had a broken rib, they

3 The ADA regulations expressly require covered entities that choose to usea¢Rhes to
“ensure that [they] provide[] . . . [a]Jdequate training to users of the technology &nd oth
involved individuals so that they may quickly and efficiently set up and operate the ¥Rl
C.F.R. 8 36.303(f)f)(4).
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transferred him to Baptist Hospital for emergency treatment where a VRI was
used. But, yet again, the VRI malfunctioned. Jebian testified that the image
guality was unclear, arfft] he screen would black out.” Doc.-7&t 35. Like

with Silva, a jury could rationally infer that a deaf persemho must discern

slight and sophisticated hand movements in order to understand a nwssege
screer—would behinderedn comprehendinghe message when the screen image
IS corrupted or unclear.

And on August 10, 2014, Jebian went to a Baptist outpatient center and then
to Baptist Hospital for a muscle spasm. Hospital staff told him an interpreter was
coming and he “was so excitedDoc. 592 at 109 Instead, hospital staff “brought
the VRI in for the last five minutes” before he was discharged.

In addition, Jebiaalso offered at least one occasion where he could not
communicate effectively as a companion to his father who was suffering a heart
attack. OnNovember 5, 201ahe medical staff performed a surgical heart
procedureon Jebian’s fatherDespite the contexity and emotionality of those
circumstances, hospital staff relied on Jebian’s niece to communicate with Jebian.
Putting aside the fact that reliance on companions for interpretive assistance
(absent some narrow exceptionslates the command of ADAegulations 28
C.F.R. 836.303(c)(2), Jebian’s nieeea family member of the heaattack

victim—was emotionally compromised, which may have interfered with her ability
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to act as a translator between Jebian and hospital staff. According to Jebian, “she
wasn’t even in the right mind to be able to do that,” and she was “crying and
grieving for her family member, so she was there to assist me as much as she
possibly could Doc. 787 at 11. A jury could hear this story and reasonably find
that Jebian’s ability to relate medically relevant information to and from hospital
staff was impaired.

The district court correctly noted that Jebian was more consistent than Silva
in refusing to accept the VRI even before hospital staff attempted to set up the
device. But he refused the VRI only after experiencing difficulties with the
machine in the past. As he recounts in his deposition: “It was all day long | had a
bad experience with that VRI[;] [e]very staff member tried to get it going and
nobody could.” Doc. 52 at 86. For that reason, Jebian thereafter declined the
VRI because he did not “even want to waste all that time” with a device that
could—and as we know from others’ testimengften did malfunction.ld. We
are thusunwilling to hold against Jebian his tendency to decline the VRI because a
jury could conclude hactedreasonaly in anticipating that the VRI would not

facilitate effective communicatio.

4 We stress again that a patient is not entitled to-greison interpreter in every situation, even

if he or $ie askfor it. SeeMcCullum, 768 F.3d at 1147. The hospital ultimately gets to decide,
after consulting with the patient, what auxiliary aid to provide. 28 C.F.R. § 36.303(k)(B){t
whatevercommunication aidhe hospital chooses to offer, theshital must ensure effective
communication with the patient.
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In sum, both Silva and Jebilave demonstrated a genuine dispute of
material fact on whether they could communicate effectively with medical staff at
Defendants’ facilities. Summary judgment was thus impré&per.

1. Defendants’ Alternative Grounds for Affirmance

Defendants offer severalternative grounds to affirm the award of summary
judgment. First, Defendants ask us to affirm summary judgment as to the claims
for compensatory damages on the ground that Plaintiffs failed to offer evidence of
deliberate indifference. To win monetagjief, Plaintiffs must prove that
Defendants exhibited deliberate indifferen&eelLiese 701 F.3d at 345. Under
that standard, “a plaintiff must show that the defendant ‘knew that harm to a
federally protected right was substantially likely’ andlédito act on that
likelihood.” McCullum, 768 F.3d at 1147 (emphasis omijtégliotingLiese 701

F.3d at 344).

15> The parties focused substantial attention on whether the VRI machines compiiedrtein
technical requirements set forth in the ADA regulatiofsr instance, Plaintiffs claim that
Defendants failetb maintain a “dedicated” internet connectfonits VRI machines 28 C.F.R.
§ 303(f)(1) (requiring VRI devices to have @etlicatechigh-speed, widdbandwidth connection
or wireless connection that delivers highality video images” (emphasis addedj)is not
necessary for us to delve into the intricacies of these technical argurii@ettouchstone of our
inquiry is whether effective communication actually occurrde42 U.S.C.

§ 12182(b)(1)A)(i) (discrimination occurs when a disabled person suffers the “denial of the
opportunity . .. to participate in or benefit from the” serviceasl); 8§ 12182 (b)(2)(A)(iii)
(discrimination includes the denial of servickgtause othe absence of auxiliamids and
services” (emphasis addedNloncompliance with the technical performance standards for VRI
machines is, by itselfjot necessarilgnough to make out an effectigemmunication claim.
What matters is the actual quality of the communication between the patient aital Istesip.
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The district court did not address deliberate indiffereniteesolved the
case solely on the question whether the hospitals’ auxiliary eedtided effective
communication. While we have the power to affirm a judgment on any basis
supported by the record, the absence of any analysis by the district court on this
issue makes it particularly difficult to make an informed decision on reviear. W
therefore remand to the district court for an independent consideration of whether
there exists a triable issue of fact on the delibaratdference issue.

Second Defendants contend that some of Plaintiffs’ hospital visits are time
barredbecause¢heyoccurred outside the limitations period for this lawsuit.
Neither the ADA nor RA provides a statute of limitatiosswe apply the most

analogous state statute of limitatioreeEverett v. Cobb Cty. Sch. Distl38

F.3d 1407, 1409 (11th Cir. 1998). The most analogous state limitations period
comes from personal injury actiond,, which in Florida is a fouyear periodFla.

Stat. §895.11(3);see alsCity of Hialeah v. Rojas311 F.3d 1096, 1103 n.2 (11th

Cir. 2002) Plaintiffs filed thislawsuiton May 16, 2014, saccording to the
district court and Defendants, any events occurring before May 16, 2@l1fime
barred.

In opposing summary judgmelnelow, Plaintiffs acknowledged that they
“may not receive damages for [their] claims” arising outagpital visits

preceding the limitations period, but that these earlier visits are “relevant and
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admissible” to show deliberate indifference. Doc. 79 at 11. We abiespital

visits occurring before the limitations period are not to be relied ugonsilves

as discrete claims of discrimination, but evidence of discrimination during those
visits is relevant to whether the hospitals had the requisite knowledge to establish
deliberate indifference during Plaintiffs’ subsequent hospital visits, which did
occur during the limitations peridd. Thus, m remand, the district court should
consider these earlier visits in deciding whether a genuine dispute of material fact
exists with respect to Defendants’ claimed deliberate indifference.

Third, Defendantgargue that all claims against Baptist Health are improper
because it is the parent organization to Baptist Hospital and SMH; it is not itself a
medical facility at which Plaintiffs presented with medical needs. We reject this
contention. There is no rule that a covered entity under the ADA or RA must be
the direct servic@rovider—in fact the ADA addresses itself to those who own,

lease, or operate a place of public accommodation. 42 U.321.82(a). Baptist

18 That evidence is also relevant to Plaintiffs’ claim for a permanent injuratjaimst

Defendants’ allegedly discriminatory policieElnlike each hospital visit that involved an
impaired informational exchange, whiatediscrete ac of alleged discrimination, Defendants’
challengedoliciesmay be part oAnongoingalleged violation. Under the “continuing violation
doctrine,” Plaitiffs may rely on hospital visits preceding the limitations period to support their
theory that Baptist’s policies and practieeshich continued through the limitations period—
wereunlawful. SeeNatl R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 114-15 (2002)
(differentiating discrete acts of discrimination from ongoing, continuintiams);Havens

Realty Corp. v. Coleman, 455 U.S. 363, 380-81 (1982) (holding that, when a plaintiff challenges
not just discrete acts as unlawful discrimination, but ‘alawful practicethat continues into the
limitations period,” the continuing violation doctrine applies (emphasis added) (feotnot
omitted).
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Health owns and operates thespitals at which Plaintiffs presented, it houses the
network to which the VRI machines are connected, and applies its various$olic
and procedures to Baptist Hospital, Sivithd affiliated outpatient facilitieswWe
thusdeclineto excuse Baptist Hehl from the lawsuit on this basis.

Fourth Defendants contend that Silva, in particular, cannot rely on evidence
of discrimination during hospital visits when she presented as a companion, rather
than a patient. In her complaint, Silva (unlike Jebiampell discrimination only
In her capacity as a patiesbthe district courtlid not err indeclinng to consider
evidence of discrimination while Silva was accompanying her daughter to the
hospital for treatmentOn appealPefendants ask us to ignoratlevidence, and
Plaintiffs offer no dispute in their reply brief. For that reason, our analysis has not
relied on any hospital visits during which Silva claims she suffered discrimination

as a companion.

CONCLUSION
We REVERSE the district court’s ordgranting summary judgments to
Defendantand REMAND for further proceedings consistent with this opinion
Plaintiffs have Article Il standing to proceed with their claims for injunctiviefrel
Plaintiffs have alsaffered sufficient evidence for a iatal jury to conclude they

could not communicate effectively with hospital stdfe to their hearing
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disabilities. So, it was error to grant summary judgment to the hospitals on
Plaintiffs’ claimsunder the ADA and RA. Howevdrecausehe award of
monetary damages requires a finding of deliberate indifferencREMAND the
claims for damaget® the district court to consider whether summary judgment is

proper in light of that question.

33



