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PUBLISH|

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1610498

D.C. Docket N09:15-cv-80665DMM

EMILY SCHWEITZER,

Plaintiff - Appellant,

Versus

COMENITY BANK,

Defendant Appellee.

Appeal from the United States District Court
for the Southern District of Florida

(August 10, 201y

BeforeJORDANandJILL PRYOR Circuit JudgesandCOOGLER, District
Judge.

JORDAN, Circuit Judge:

" The Honorable L. Scott Coogler, United States District Judge for the NorthetricDof
Alabama, sitting by designation.
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In law, as in life, consenteed not ban allor-nothing proposition.Having
already concluded thétte Telephone Consumer Protection Act, 47 U.S.C. § 227 et
seq.,allows for the oral revocation afonsent,see Osorio v. State Farm Bank,
F.S.B, 746 F.3d 1242, 1255 (11@ir. 2014) we now hdd that the Actpermitsa
consumerto partially revokeher consent to be calledy means of an autaatic
telephone dialing system.

I

As relevant here, the TCPA makes it unlawful for “any person,” absent the
“prior express consent of the called party,” to make anyamergency call “using
any automatic telephone dialing system or an artificial or prerecorded voice . . . to
any telephone number assigned to a . . . cellular telephone service[.]” 47 U.S.C.
§227(b)(1)(A)(ii)). Anyone who violates the TCPA may be sued in federal court
for “actual monetary loss” or $500 in damages for each violation, “whichisve
greater.” 8§ 227(b)(3)(B)Treble damages are also available for knowing or willful
violations. § 227(b)(3) (concluding language).

One of the key concepts in227(b)(1)(A)(iii) is consent. In Osorio, we
applied commodaw consent principles and held that, absent a contractual
restriction to the contrarythe TCPA allows a consumeitto orally revoke her
consent toreceive automatedcalls. See @orio, 746 F.3d at 125%‘We . . .

conclude that Betancourt and Osorio, in the absence of any contractual restriction
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to the contrary, were free to orally revoke any consent previousiy gov&tate
Farm to call No. 8626 in connection with Betancourteddrcard debt.”).
A

Emily Schweitzer appliedor, and was issueda credit cardby Comenity
Bank in 2012 In her applicationshe provided her cellular phone numbé&y
Comenity and he district court concluded that she had initially coresgetpallow
Comenity tocall her on this numberSeeD.E. 82 at 5. Becaus® one challenges
that conclusion on appeale assume without decidinigat it is correct.Cf. In the
Matter ofRules& Regulations Implementing the TCPAF.C.C. Rcd. 8752, 8769
1992 WL 690928(1992) (“[P]ersons who knowingly release their phone numbers
have in effect given their invitation or permission to be called at the nuntbein
they have given, absent instructions to the contrary.”).

In 2013, when Ms. Schweitzerfailed to makerequired payments orher
creditcard accountComenity placed calls to her cellular phorencerningthe
delinquency. Comenity useth automated telephone dialing systéting within
the purview of the TCPAo make lundreds okuchcalls

On Octoberl3, 2014, a&Comenity employee called Ms. Schweitzer, told her
that she was two payments behind on her account, and asked if she could make a

$35 payment. In response, Ms. Schweitzer said the following:
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Unfortunately | can’t afford to pay [my past due payment] right now.

And if you guys cannot call me, like, in the morning and during the

work day, because I'm working, and | can't really be talking about

these things while I'm at work. My phone’s ringing off the hook with

you guys calling me.
D.E. 242 at 18. The employee replied that “[ijt's a phone system. When it's
reporting two payments past due, it's a computer that dials. We can’t stop the
phone calls like that.Id. at 18-19.

Five months later, on March 19, 201&different Comenitgmployee called
Ms. Schweitzer about her palie account. During that conversation,
Ms. Schweitzer twice told the employee to please stop calling $ee e.g, D.E.
24-2 at 2L (“Can you just please stop calling? I'd appreciate it, thank you very
much?). Comenity did not place any more automated calls to Ms. Schweitzer’s
cellular phone after this conversation.

B

Ms. Schweitzer sued Comenity for violating the TCPA. She alleged that
during theOctober 13onversatiorshehadrevoked her consent to have Comenity
make calls to her cellular phone usingaariomatic telephongialing system. And
she claimed that Comenity violated the TCPA by making over 200 automated calls
to that phondetween October of 2014 and March of 2015.

The district court,“applying the commoitaw concept of revocation,”

granted summary judgment in favor of Comenary Ms. Schweitzer's TCPA
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claim. First, Comenity “did not know and should not h&aelreason to know that
[Ms. Schweitzer] wanted no further calls.” D.E. 87 atSecondMs. Schweitzer
did not “define or specify the parameters of the times she did not want to be
called,” and as a resuito reasonable jury could find thatHd revoked consent to
be calledl]” 1d. at7-8.

Ms. Schweitzer now appeals. Exercising plenary revsee,e.g, Johnson
v. Bd. of Regent263 F.3d 1234, 12423 (11th Cir. 2001 )and with the benefit of
oral argument, we reverse the district court’s grant of summary judgnidrd.
TCPA allows a consmer topartially revoke herconsent toreceive automated
calls, and there is an issue of material fact as to whether Ms. Schweitzer's
statementsluring the October 13 conversati@onstituted a revocation of consent
to be calledn the morning anduring the work day.

I

In defending the district court’'s summary judgment order, Comenity makes
two arguments, one legal and one factual. The legal argument is that the TCPA
does not permit partial revocations of consent. As Comenity puts it, tiie on
effective revocations are unequivocal requests for no further communications
whatsoever. See Appellee’s Br. atl7-21. The factual argument is that, even if
partial revocation of consent is possible reasnable jury could find that

Ms. Schweitzer'sstatemergon October 13 constituted a revocation of her consent
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to be calledin the morning oduring work hours.See idat 22-29. We address
each argument below.
A

The TCPA wasenactedto address certain invasive practices related to
“unrestrictedelemarketing and is designed to protect consumers from receiving
unwanted and intrusive telephone cal&ee Mims v. Arrow Fin. Servs., LL865
U.S. 368, 372 (2012)Although the TCPA is silent on the issue of revocatiam, o
decision inOsorio holdsthata consumemay orally revoke her consent receive
automated phone call$See Ogrio, 746 F.3dat 1255

We reasonedn Osorio that, based upomsstatutory silence regarding the
means for providing or revoking consgne could infer that Congresstended for
the TCPA to incorporate the commdaw understandingof consent, which
generally allows for oral revocation.See id. Moreover, we explained that
“allowing consent to be revoked orally is consistent with the government interest
articulated in the legislative history” of the TCPAamely, enabling the recipient
of incessant and unwanted calls to “t¢lthe autodialers to simply stop calling.”
Id. at 125556 (internal quotation marks and citation omitteBecause th&@ CPA
Is silent as to theartial revocatiorof consentour analysis is again informed by

commonlaw principles.
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At common law, consens$ awillingness forcertainconduct to occur.See
Restatement (Second) of Torts 8§ 892A(1) (1979); William Prosser, Law of Torts
§18, at 101(4th ed. 1971) Such willingnesgan be limitedi.e., restricted. See
Restatement (Second) of Torts § 892A(3) & cmt. g. As one treatise has put it, a
person “may limit her consent as she likes, consenting to one act but not another,
or to acts at onéme but not another, or to acts under some conditions but not
others.” Dan Dobbest al., 1 The Law of Torts § 108, at 328 (2d ed. 20EQ. if
an actor exceeds the consent providedp#renission grantedoes not protect him
from liability for conductbeyond that which iallowed SeeRestatement (Second)
of Torts 8892A(4) & cmt. h. Cf. McCabe v.Vill. Voice Inc., 550 F.Supp. 525,

529 (E.D. Pa. 1982) (addressing consent for photograph to appeacdrtain
puldication).

The notion of limited consent finds support in other areas of federal law.
For example, the Fourth Amendment allows a person to provide limited consent to
a search.See, e.g.Florida v. Jimenp 500 U.S. 248, 252 (1991) (“A suspect may
of course delimit as he chooses the scope of the search to which he consents.”).
And under the consent provision of the federal wiretapping statute, 18 U.S.C.
§2511(2)(d), a person can agree to only certain calls being recofksl. e.g.,
Watkins v. L.M. Berry & Co.704 F.2d 577, 582 (11th Cir. 1983) (“We can think

of no reason why consent . . . cannot be limited. We therefore hold that consent
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within the meaning of [8] 2511(2)(d) is not necessarily an all or nothing
proposition; it can be limited.”).

We thereforecondude that the TCPAllows a consumer to provide limited,
l.e., restrictedconsentfor the receipt of automated calls. It followsat unlimited
consent, once gen, canalso be partially revokedas tofuture automated calls
under the TCPA “The consent principle . . . makes [a person’s] rigiit
selfdetermination or autonomghe centerpiece of the law on intentional torts.”
Dobbs, The Law of Torts 8§ 105, at 319.

Our conclusion is supported by the maxim that thetgrgaower normally
includes the lesser. We think it logical tleatonsumer’s power under the TCPA
to completelywithdraw consent and therelsyop all future automated callsee
Osorio, 746 F.3d at 125%ncompassethe power to partially withdraw consent
and stop calls dumg certain times. See Posadas de Puerto Rico Assocs. v.
Tourism Co. of Puerto Ri¢cal78 U.S. 328, 34516 (1986)(concluding that ‘he
greater power to completely ban casino gambling necessarily includes the lesser
power to ban @vertising of casinogambling); Davis v. Commonwealtlof
Massachusettd 67 U.S. 43, 481897) (“The right to absolutely exclude all right to
use necessarily includes the authority to determine under what circumstances such

use may be availed of, as the greater power cortagigsser.”).
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Comenity argueshowever,that a recent declaratory ruling by the FCC
precludes partial revocation of consent under the TCB&eln the Matter of
Rules& Regulations Implementing thECPA 30 F.C.C. Rcd. 79612015 WL
4387780(2015). For a number of reasons,ewdisagree. For starters, the FCC
concluded that “[n]othing in the language of the TCPA or its legislative history
supports the notion that Congress intended to override a consumer’s cdammon
right to revoke consent.ld. at 799. The ruling therefore does not cast doubt on
our reliance on commaofaw principles Moreover,the issue of partial revocation
was not before the FC@ 2015. The language Comenity relies—ethat
“consumers may revoke consent in any manner that clegrhgsses a desire not
to receive further messagésd. at 79%—was used by the FCC in rejecting a
creditor’s claim that express consent, once given, cannot be revokediatiel
the TCPA. TiIs language cannot be read out of context to forbid thaapart
revocation of consent.Indeed other language in the FCC’s ruling, although
admittedly not conclusive, cuts against Comeniaftsor-nothing view of consent.
See id.(concluding that “callers may not control consumers’ ability to revoke

consent”)*

! “Congress has conferred upon the FCC general authority to make rules and aegulati
necessary to carry out the provisions of the TCPMdis v. Gulf Coast Collection Bureau, Inc.
768 F.3d 1110, 1117 (11th Cir. 2014jlthough theFCC issued it2015 ruling after the events

in this case, we agree with the parties that we should treat it as persuasive besalmgfying

in nature as to the matter of conseBee Osorip746 F.3d at 1256 (according persuasive effect
to FCC ruling issued after emts in the case had taken placé)Cloncerns about retroactive

9
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The district court was concerned that partial revocation of consent might
present “logistical and technical challenges to callers and present evidentiary
difficulties for those attempting to recover under the TCFeD.E. 82 at 8 n.8
The potential for such complicatigrisoweverjs not enougho limit a consumer’s
powers under the TCPA.In any event, as Comenity’s own representatives
recognizedseeD.E. 357 at 3340, it is technologically feasibl¢hough maybe
more expensivep program the industry’s sophisticated software to place calls to
consumer only during certain time#nd a creditor can always decide that, if a
consumer opts for partial revocation, it makes more practical and businessse
just not place any more automatzdls toher.

B

We now turn to whether Ms. Schweitzer's statememt October 13
constituted a partial revocation of consent under the TCPA, and pedclud
Comenity from placingsubsequentutomated calls to han the morningand
during work hours. This issue is closebut we conclude thabn this recordhe
matterof partial revocation is for the jury.

Osorio quoted with approval the Third Circuit's opinion @ager v. Dell

Financial Services, LLC727 F.3d 265, 2#4F1 (3d Cir. 2013), which in turn

application are not implicated when an amendment that takes effect after the intfaton
lawsuit is deemed to clarify relevant law rather than effect a substantivgechaihe law.”
Piamba Cortes v. Am. Airlines, Ind.77 F.3d 1272, 1283 (11th Cir. 1999).

10
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guoted the Restatement (Second) of ToiSee Osorip746 F.3d at 1253.The
Restatement explains that “consent is terminated when the actor knows or has
reason to know that the other is no longer willing for him to continue the particular
conduct.” Resatement (Second) of Torts 8§ 89&) cmt.i. We apply tis
commonlaw standard heregs it generallydovetails with the FCC’s view that
“‘consumers may revoke consent in any manner that clearly expresses aatesire n
to receive further messagedri the Matter of Rules30 F.C.C. Rcd. at 79965ee
alsoVan Patten v. Vertical Fitness Grp., LL.847 F.3d 1037, 1048 (9th Cir. 2017)
(concluding that “[it is reasonable for the FCC to interpret the TCPA to permit
revocation of consefitand applying the FCC’s “clearly expresses” standard)

On October 13,Ms. Schweitzersaid the following tothe Comenity
employee “[I]f you guys cannot call méke, in the morning and during the work
day, because I'm workingand | can't really be talking about these thingslevh
I'm at work. My phone is ringing off the b& with you guys calling me.”
Although this statement is undisputed, that does not necessarily mean that
summary judgmenin anyone’s favord appropriate. As we have saidn more
than one occasion, “fijreasonable mindmight differ on the inferences arising
from undisputed facts, then the district court should deny summary judgngnt.”
Charles Foods, Inc. v. Am.Favorite Chicken Cp198 F.3d 815, 819 (11ir.

1999). See, e.g.Hunt v. Cromartie 526 U.S. 541, 552 (1999) (reversing order

11
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granting summary judgment: “Reasonable inferences from the undisputed facts can
be drawn in favor of a racial motivation finding or in favor of a political motivation
finding.”).

According to thedistrict court no reasonable jury couldind that
Ms. Schweitzer partially revoked her consent to receive automated calls on
October 13 because she did not specify what “the morning” and “during the work
day” meant A jury could certainly find thaMs. Schweitzer-like the protagonist
of a recent hit sorg-wastoo equivocalcf. Carly Rae Jepselcall Me Maybeon
Curiosity (Universal Music Canadd012, but we do not timk that the lack of
specificityis fatalto her claim of partial revocation

The district courtcorrectly explained,seeD.E. 82 at 8 n.§ that the word
“morning” can mean the “first or early part of the day, lasting from midnight to
noon or from sunrise to noon,” drcan meansunrise or dawn.Seel Shorter
Oxford English Dictionary 183%th ed. 2002).The American Heritage Dictionary
of the English Language 1144tlj ed. 2009). And the “work day” is defined as
the “part of the day in which one works,” American Heritage Dictioa&rdQ82 a
definition which is itself vaguand tautological

Yet “the morning” and “the work day” cannot beewed, defined, or
analyzedabstractly or in isolatian They should (or at least can be) understood in

the context of a customer trying to @etreditor not to call her at certain timek

12
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the day The “meaning of language isherentlycontextual,”Moskal v. United
States 498 U.S. 103, 108 (1990and“the scope of consent, like its existence,
depends heavily upon implications and the interpretation of circumstances.”
Dobbs, The Law of Torts § 108, at 328.

As we have noted, under the common law consent ends whenttite ac
knows or has reason to know that the person is no longer willing to allow certain
conduct. Notably, Comenity’s personnel testifithat thg understood what
Ms. Schweitzer meant. The Comenity employee who spoke to Ms. Schweitzer on
October 13 acknowledged that she “was specific’ and wanted the cortpany
“make appointed phone calls.” The employee therefore did not need to ask
Ms. Schweitzemwhat she wanted.SeeD.E. 355 at29, 56 A Comenity corporate
representative similarly said that there was nothing unclear about Ms. Schweitzer’'s
request. SeeD.E. 351 at 20, 25. Although the subjective understanding of these
Comenity employees may not be determinative concerning the effect of
Ms. Schweitzer's October 13 statem&nit is certainly relevant to what was
reasonably communicated and understood, and precludes summary judgment.

“[JJurors are correctly instructed to use their commonesamsl to evaluate
the facts in light of their common knowledge of the natural tendencies and
inclinations of human beinds United States v. Cru¥aldez 773 F.2d 1541, 1546

(11th Cir. 1985) (en banc) (internal quotation marks and citation omitted). We

13
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believe a reasonale jury could conclude that MSchweitzer did not want
automated callen the several hours between the time one wakes up and goes to
school or work (sayhe couple of hours from 6:00r 7:00a.m. t08:00 or 9:00
a.m.) or during a typical work daysay the eight hours from 8:00 or 9:00 a.m. to
4:00 or 5:00 p.m. See Watkins704 F.2d at 582 (“It is the task of the trier of fact
to determine the scope of consent and to decide whether and to what extent the
interception exceeded theonsent.”) Cf. Dixon v. Monterey Fin. Servs., InR016
WL 3456680, *3 (N.D. Cal. June 24, 2016) (consumer’s statement to cretitor
askedyou guys not to call me and you can contact my attorreyeated an issue
of fact as to revocation under the F&); Wright v. Target Corp.2015 WL
8751582, *8 (D. Minn. Dec. 14, 2015) (rulinip a TCPA casethat revocation of
consentpresented a disputed issue of fact based on consumer’s “cease calling”
statementwhich wasitself conditioredon creditor providing proof of debf).
1V

Under the TCPA, a consumer may partially revoke her consemicéve
automated phone calls. The “issue of consent is ordinarily a factual issue,”
Thompson v. Louisiana469 U.S. 17, 23 (1984) (analyzing theourth

Amendmen), and here summaryjudgment here was inappropriabecausea

% During thecall on October 13Vis. Schweitzer complained about not being able to talk during
work and about her phone ringing off the hodgiven that this callvas placed at 2:47 p.nsee
D.E. 243 at 5, a reasonable inference is that she was at work during that call, tanal tilnaa,
makes it easier to figure out what she meant by “the morning” and “the work day.”

14
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reasonable jurgould find that Ms. Schweitzgrartially revoked her consemd be
calledin “the morning” and‘during the workday’on theOctober 13phone call
with a Comenity employe®.

REVERSED AND REMANDED.

% Because this case is being remandedrfat, and there has been no determination of liability,
we decline to address Ms. Schweitzer's argument that Comenity actechighowai willfully in
violation of the TCPA.See47 U.S.C. 8§ 227(b)(3) (“If the court finds that the defendant willfully

or knowingly violated this subsection[,] . the court may, in its discretion, increase the amount
of the award to an amount equal to not more than [three] times the amount available under [thi
subsection].”).
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