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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1610533

D.C. Docket N01:98-cr-0046GDMM -1

UNITED STATES OF AMERICA,
Plaintiff - Appellee,

versus

KHALID A. SHALHOUB,
Defendant Appellant.

Appeal from the United States District Court
for the Southern District of Florida

(April 28, 2017

BeforeWILLIAM PRYOR andMARTIN, Circuit Judgesand DUFFEY District
Judge

WILLIAM PRYOR, Circuit Judge

"Honorable William S. Ddéy, Jr., United States District Judge for the Northern District of
Georgia, sitting by designation.
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This appeal presents the quessiaetherthedenial of a motioror special
appearance of counsel to seekdimnisal of an indictment on the ground that the
defendant is a fugitive from justice is mmmediately appealableollateral order
and, if not, whether we shoulskue a writ of mandamus to compaiuing on the
motion to dismiss the indictmewithout requiring the defendant to appdar
1997, a grand jury indicted Khalid Shalib on one count of international parental
kidnapping,18 U.S.C. 81204.Shalhoub lives in Saudi Arabia ahdsneverbeen
arrested. In 201%1emovedto have his attorneyspecially appear to seek dismissal
of the indictment, which the district court denied ondh@und thathe fugitive
disentitlement doctrine prohibi&halhouldrom calling upon the resources of the
court without submitting to its jurisdictioshalhoub appealed aradternativdy,
petitionedfor a writ of mandamus. We dismiss ims$erlocutoryappeafor lack of
jurisdiction becausthe orderdenying his motioms not appealablender the
collateral ordedoctrine We alsodeny his petition for a writ of mandamus because
Shalhoub haan adequatmeango obtain relief—appearanca the district
court—andcamotestablish that his right to mandamus is clear andpnthble.

I. BACKGROUND

Khalid Shalhoub, a citizeand residendf Saudi Arabia, married Miriam

Hernandez in Miami in 1983 hey divorced four years latek Florida court

grantedShalhoub and Hernand#&mll shared parental responsibilitgver their
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only child, Yasmeen, and the court designated Hernandez “as the primary
residential parent.”

In 1997, a grand jury in the Southern District of Florida indicted Shalhoub
on one count of parental kidnapping in violation of the International Parental
Kidnapping Crime Act, which makes it a crime‘temove]] a child from the
United States ... with intent to obstruct the lawful exercise of parental rigi8
U.S.C. 81204a). The indigment alleged that Shalhoub removed Yasmeen from
the United States to Saudi Arabia “with [the] intent to obstihetiawful exercise
of the parental rights of Miriam HernandeAlthough a magistrate judge issued a
warrant for Shalhoub’s arretste dayhe was indictedShalhoukhas not been
arrestedand the district coutisted him a “fugitive from justicée

In 2015, Shalhoulmovedto allow his counsel to apaespeciallyand seek
dismissal of the indictment. Shalhoub argtieatthe indictment lackdfactual
specificity; that the International Parental Kidnapping Crime Act contravenes the
laws of Saudi Arabia where the alleged kidnapping occuthetithe Southern
District of Floridais an improper veny¢hat comity cautions againgtosecuting
conduct that occurred in anothewuntry;and that the prosecution violates
Shalhoub’s right to a speedy tribde also argued théte district court should not
invokethedoctrinethat“disentitles [a fugitive] to call upon the resources of [a

clourtfor determination of his claimsMolinaro v. New Jersey96 U.S. 365, 366
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(1970) Shalhoubkassertedhat he is not a fugitive from justice because he was
living in Saudi Arabiavhenhe wagndictedanddid notflee the United Statesle
also argued that application of the fugitive disentitlement doctrine violates his right
to due process because the district clalmled him a*fugitive” without an
opportunity to be heard

The district court denied Shalhoub’s motion without prejutbdeis right to
appeaand seek dismissal of his indictmenhie district court explained that the
fugitive disentitlement doctrine barred Shalhoub’s motion becaltseugh
Shalhoub was living abroad whardicted Shalhoub “constructively fld] by not
deciding to returnto the United State&lnited States v. Barneft&29 F.3d 1179,
1184 (11th Cir. 1997)The district court also ruled that Shalhoub’s right to due
process had not been violated aetlined to exercise its discretion to circumvent
application of the doctra Shalhoub appealezhd, in the alternativeetitioned
for a writ of mandamus

[1. STANDARDSOF REVIEW

We reviewde novowhether we have jurisdiction to decide an interlocutory
appealDoe No. 1 v. United Stateg49 F.3d 999, 1003 (11th Cir. 201/Because
a writ of mandamus is an action against the district court judge, the remedy is a
drastic one that only exceptional circumstances, amounting to a judicial usurpation

of power, will justify.” In re Coffman766 F.3d 1246, 1248 (11th Cir. 2014)
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(citationandinternal quotation marksmitted)(alteration adopted)We will issue
a writ only if a pditioner establishes that heshao other adequate means to attain
the relief he desires and that his right to the issuance of the writ is clear and
indisputable.”ld. (internal quotation marksmitted)(alteration adopted)We also
must be satisfied that the writ is appropriate under the circumstaitdgitation
and internal quotation markenitted).
1. DISCUSSION

Thefugitive disentitlement doctringermits a district coutb “sanction or
enter judgment against parties on the basis of their fugitive StdMagluta v.
Samplesl62 F.3d 662, 664 (11th Cir. 1998his doctrine accounts féthe
difficulty of enforcement against one not willing to subject himself to the court’s
authority, the inequity of allowinfga] ‘fugitive’ to use the resources of the courts
only if the outcome is an aid to hinrghd“the need to avoid pjadice to the
nonfugitive party’. Barnette 129 F.3d at 1183. It alsaliscouraggs] . . . flights
from justice,”id., andprotectsthe dignity of the courtrtegaRodriguez v.
United States507 U.S. 234, 2142, 246(1993).

Shalhoub argues that application of the doctrine to his motion was error. He
requests that we reverse and remand for the district court to rule on the merits of
his motion. As an alternative to appellate review, Shalhoub petitioaswat of

mandamus to compel the district court to rule on the merits of his motion.
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We divideourdiscussion in two parts. First, we explain tvatlack
appellate jurisdiction because the ordenying Shalhoub’s motias not
immediately appealablendereither thecollateralorderdoctrineor the doctrine of
marginal finality. Second, we deny Shalhoubétitionfor a writ of mandamus
because he has adesguate means to obtain relieppeaancein the district
court—and his right to the writ is nalear and indisputable.

A. We LackAppellate Jurisdictiorover Shalhoub’sAppeal.

Courts of appealsavejurisdiction over‘final decisions of the district courts
of the United States.” 28 U.S.C1891. Tle “final judgment rule” prohibits
appellate reviewf a pretrialorderin a criminal case “until conviction and
imposition of sentenceFlanaganv. United States65 U.S259,263(1984) We
applythe final judgment rulevith “utmost stictness in criminal casgsd. at 265,
unlessthe challengedrderfalls within the collateral order doctrine, whipkrmits
appellate review of an interlocutory order tfigt“conclusively determrmgs] the
disputed question(2) “resolve[s] an important issue completely separate from the
merits of the action,and (3)is “effectively unreviewable on appeal from a final
judgment.”ld. (internal quotation marks and citation omitted).

Although neither convicted nor sentenced, Shalhoub argues that we have

jurisdiction under the collateral order doctrine. We disaghéec@nnot expand the
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collateral order doctrine to permit oatermediate reviewf the denial of
Shalhoub’smotion

Theonly kinds ofpretrial ordersn criminal cases that the Supreme Court
has statedre importanenoughto fall within this “narrow”exceptionto the final
judgment rulamplicate“an asserted right the legal gordctical value of which
would be destroyed if it were not vindicated before trila. at 26567 (internal
guotation marks and citation omitteépr examplea defendant maimmediately
appeakhedenial ofa motion to dismiss an indictmemthich contests the legality
of prosecutioronthe basis of double jeopardyecause the defendanitallenges
“the very authority of the Government to hale him into court to face tridgdeon
charge against himAbney v. United State431 U.S. 651, 659 (1977). Likewise,
the denial ok motion to dismiss an indictment on thesisthat the Speech or
Debate clause dhe Constitution, U.S. Constril, 86, cl. 1, bars the prosecution
is immediately appealable becatise motionasserts a right not to be “questioned
for acts done in either House [of CongresBlelstoski v. Meangid42 U.S. 500,
506 (1979) (citation omitted). Both double jeopaadygl the eechor Debate
clause implicte “a right not to be tried Flanagan 465 U.S. at 267. The only
other order that the Supreme Court has said is immediately appealable under the
collateral order doctrine is an order denying a motion to reduce excessive baill,

Stack v. Boyle342 U.S. 1, §1951) because “[t}e issue is finally resolved and is
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independent of the issues to be tried, and the order becomes moot if review awaits
conviction and sentenc¢e~lanagan 465 U.S. at 266.

The Supreme Court has refusedpplythe collaterabrderdoctrine to
review the denial omotions allegingriolations of grand jury secrecWlidland
Asphalt Corp. v. United State$39 U.S. 794, 801 (1989nd theright to a speedy
trial, United States v. MacDongld35 U.S. 850, 857 (1978)indictive
prosecutionnited States v. Hollywood Motor Car Cd58 U.S. 263, 264 (1982)
and irsufficiert evidenceAbney 431 U.S. at 663Althoughimportant these
matters involveightsthatdo not “resf] upon an explicit statutory or constitutional
guarantee that trial will not ocgtiMidland Asphalt489 U.S. at 8Qland they are
in “no danger of becoming moot upon conviction and sentéitanagan 465
U.S.at266. In other words, lasent the assertiaf a right not to be tried or the
assertion of a right akin to the right against excessive bail, a defendant must accept
the burdens of trial and sentencing betoe®btairs appellate review of an adverse
ruling. See Van Cauwenberghe v. Bigd@®6 U.S517, 524 (1988) (“[L]itigants
must abide by the district court’s judgments, and suffer the concomitant burden of
a trial, until the end of proceedings before gaining appellate review.”).

Shalhoub’s appeal does not fall within the limited scope of thateadl
order doctrine. The denial of Shalhoub’s motion for counsel to agpearally

implicates neithem “right not to be tried,Flanagan 465 U.S. at 26&7, nora
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right like thatagainst excessive baflthough Shalhoub asserts thia¢ denial of
his motionimplicates a panoply of rights-due procesghe presumption against
extraterritorial application of American lapropervenue, and factual sufficiency
in an indictment—none of then “rest[] upon an explicit statutory or constitutional
guaranteehat trial will not occur."Midland Asphalt489 U.S. at 801And the
weight of theseights cannobvercomehe policy against the exercise of
jurisdiction over intermediate ordefSf. Lauro LinesS.R.Lv. Chasser490 U.S.
495, 503 (1989) (Scalia, J., concurring) (explaining that “jurisdictional limitations
established by Congress or by international treaty” are “not sufficiently important
to overcome the policies militating @gst interlocutory appeals.”).

The denial of Shalhoub’s motiasinot akin toan “order fixing bail,”which
Is “entirely independent of the issues to be tfi&lack 342 U.Sat 12 (Jackson,
J., concurring). The right against excessive baldsnstitutional right, U.S.
Const. Amend. I, that protects a defendant against baihsgiierthan
reasonably necessary to ensure the defendant’s presence atacaB42 U.Sat
5 (majority opinion) By contrastso long as he refuses to appear in court,
Shalhoub hasoright toavoidbeng labelled a fugitive.

Shalhoub counteithat a district court mustatisfythe constitutional
guarantee of duerpcesdeforeit labelshim a fugitive,but we disagreéel'he

constitutional guarantee of due procdgbsnot entitle Shalhoutm any procedural
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protections before the district court labelled him a fugitteeAllen v. Georgia
166 U.S. 138, 141 (1897)ygholding against due process attack a dismissal of the
appeal of an escaped prisoner on fugitive disentitlement grqouldsl v. James
794F.2d 595, 598 (11th Cir. 1986]T]here is no constitutional right to notice
and hearing prior to dismissal, even when the escapee is captured before
dismissal.”);Joensen v. Wainwrigh615 F.2d 1077, 1079 (5th Cir. 1980A]n
escapee... who was at large and unavailable for hearing or receipt of notice at the
time of dismissal, ... has no constitutional right to notice and hearing\ihd even
if we were to acce@halhouls argumentthat labelling him a fugitivemplicates a
“constitutionally-protected interesh aperson’s good nanie*[w]here a person’s
good name .. is at stake,tue process requiremly noticeand an opportunity to
be heardWisconsin v. Constantinead00 U.S. 433, 437 (1971), which tthstrict
court offered Shalhouénd continues to offer him. A fugitive has more of a
freestandingight notto be labelled a fugitive, thaa criminaldefendanhas a
freestandingight notto be labelled a defendamlthough the determination that
Shalhoub is fugitive islikely unreviewable after final judgmer&halhoulkenjoys
a right to appear in court, to defend himself against the indictment, and to clear his
name if he prevails.

Shalhoulurgesthis Courtto follow a recent decision of thifeeventh Circuit

that held thathedenial of a motion to dismiss an indictment was an immediately

10
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appealable ordelynited States v. Bokharr57 F.3d 664 (7th Cir. 2014)ut that
decision is distinguishahl@he Seventh Circuit reasoned tkia@ motion
implicateda right not to be triebecause foreign courhad refusedo extradite

the defendantd. at 669-70. Bokhari, a dual citizen of Pakistan and the United
States, was indicted for frauld. at 666.Because Bokhari lived in Pakistan at the
time of the indictment, the United States sought extraditiota Pakistancourt
deniedthe requestid. Bokharithenfiled a motion to dismiss the indictmemthich
the district court deniedd. at 667. The Seenth Circuit held that the ordesas
immediately appealableecause the district court conclusively determined whether
to defer to the Pakistanourt Bokhari suffered prejudicas a resulbf the
indictment andBokhariassertedright not to be tried on the ground that
international comity required deference to the decision of the Pakistanildoatt
669-70. The Seventh Circuit emphasized that “[t]his is a rare cédeat 670.

“[1]f Bokhari ever does set foot in this country, either throughaektion or free
will, his comity argument would essentially vanistd’ Unlike Bokhari,Shalhoub
asserts nallegedright not to be triedHe insteadargues that being labelled a
fugitive implicatesotherrights—for example, due process, the presumpdigainst
the extraterritorial application of American law, and the right to a speedy-thel
denial of which ignsufficient to support ountermediateaeview.Will v. Hallock

546 U.S. 345, 352 (2006) (“The importance of the right asspsieal significant

11
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part of[the] collateral order doctrine.” (citation and internal quotation marks
omitted)).And we need not decide whether we agree with the Sevamtnt@hat
the decision of a foreign court not to extradite a defendaslicates a right not to
be tried.

Shalhoub argues that we can exercise jurisdiction over his appeal under an
alternative doctrine, marginal finality, but we disagwee orderthat presenta
guestion of “marginal” finality “fundamental to the further conduct of the case”
immediately appealabl&illespie v. US.Steel Corp.379 U.S. 148, 152, 154
(1964), but the SupremeCourt has since limited that doctrine to “the unique facts
of [Gillespid,” Coopers & Lybrand v. Livesa$37 U.S. 463, 477 n.30 (1978)
which are distinguishable from this appesak Gillespie379 U.S. aii49-51
(addressingvhether the Jones Act proviithe exclusive remedir the alleged
wrongful deatlof a deceased seamaAhd we have explained thitis
inconsistentor a litigantto assert that we have appellate jurisdiction under the
collateral order doctrinéwhich requires the issue resolved to be completely
separatdrom the merits' andthe marginal finality doctriné'which addresses the
review of intermediate issuesihdanentalto the further conduct of the &8 See
Atl. Fed. Sav. & Loan Ass’n of Ft. Lauderdale v. Blythe Eastman Paine Webber,
Inc., 890 F.2d 371, 377 (11th Cir. 198@jtation omitted) We decline texercise

appellate jurisdiction on the basis of margjiinaality .

12
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B. We Deny the Petition for a Writ Mandamus
The All Writs Act permits us to issue a writ of mandartmsompel a
district court to perform a particular dutythin its jurisdiction 28 U.S.C.
81651 (a);see alsd-ed. R. App. Proc. 2 henew. U.S. Dist. Court for D.C542
U.S. 367, 380 (2004). The writ is a “drastic and extraordinary’ refhédlyeney
542 U.S. at 38(citations omitted)thatis availableonly “to confine an inferior
court to a lawful exercise of its prescribed jurisdiction or to compel it to exercise
its authority when it is its duty to do 8@&llied Chem. Corp. v. Daiflon, Inc449
U.S. 33, 35 (1980) (quoting/ill v. United States389 U.S. 90, 95 (1967)). “[O]nly
exceptional circumstances amounting to a judicial usurpation of power or a clear
abuse of discretion will justify the invocation of this extraordinary remedy.”
Cheney542 U.S. at 38Qnternal quotatn marks and citations omitted).
A petition must satisfy three conditions before we may grant a writ of
mandamus:
First, the party seeking issuance of the writ must have no other
adequate means to attain the relief he desteesondition designed to
ensure that the writ will not be used as a substitute for the regular
appeals process. Second, the petitioner rsasisfy the burden of
showing that his right to issuance of the writ is clear and indisputable.
Third, even if the first two prerequisites have been met, the issuing

court, in the exercise of its discretion, must be satisfied that the writ is
appropriate under the circumstances.

13
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Id. at 38681 (citations and internal quotation marks omittéal)erations adopted)
Shalhoub argues that his petition satisfies all three condiborswrit of
mandamusWe disagree

Shalhoub fails to establish that he has no adequate raecimaslengs the
indictment.Shalhoub argues that he is under no obligation to travel to the United
Statesand his indictment will pend indefinitely unless we compel the district court
to rule on his motionThe indictment has been pending agai@kalhoulfor nearly
twenty years“At any time during this long interval he had only to show up.in .
district court to challenge the indictmerteeln re Kashamu769 F.3d 490, 493
(7th Cir. 2014). That he does not want to submit himself tqutisdiction of the
federal courts does not make the legal remedies available to challenge his
indictment inadequate.

Shalhoulalsofails to identify any “clear abuse of discretioby the dstrict
court Cheney542 U.S. at 380 (citation omitted§halhoub argues that he has a
right to the writ because he is not a fugitive and that the district court erred when it
applied the doctrine of “constructive flight” to him, bué Wwave held that a
“defendant need not leave the jurisdiction” for the doctrine of fugitive
disentitlement to apphBarnette 129 F.3cat 1184. “[W]hile legally outside the
jurisdiction], the defendant] may constructively flee by deciding not to retlan.”

Shalhoulassend thatBarnetteis distinguishable becaukewas in his home

14
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country when thgrand jury returned hisidictment unlike the defendant in
Barnette ButwhetherShalhoub was in Saudi Arabihenthe grand jury indicted
himis beside the point.ike the defendant iBarnette Shalhoulkknew of the
indictment and “refused to surrender himself {eltfurisdiction of the court id.,
electing instead not to travel outside of Saudi Arabia to avoid apprehehiseon.
district court did notlearlyabu® its discretiorwhen it applied the doctrenof
constructive flight to Shibuh

Nor has Shalhoukstablished a clear and indisputable right to the writ
Shalhoub argues that “labeliflym] a ‘fugitive’ without a hearing or evidentiary
showing violateslue process, because the ‘fugitive’ label constitutes a
stigmatizing statementBut, as explaine@arlier, the constitutional guarantee of
due process did not entitle Shalhoub to any procedural protections before the
district court labelled him a fugitiv&eeAllen, 166 U.Sat141;Clark, 794 F.2cat
598;Joensen615 F.2dat 1079 A fugitive is someone whbas been offered
process and refusesfugitive, Black’s Law Dictionary(10thed. 2014) (“A
criminal suspect or a witness in a criminal case who flees, evades, or escapes
arrest, prosecution, imprisonment, service of process, or the giving of testimony,
e9. by fleeing the jurisdiction or by hiding.”Yhe guarantee ofug process is not

violatedwhenever alefendant dislikes the process offered.

15
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Shalhoub argues that his right to the writ is clear and indisputable because
the International Parental Kidnappi@gime Act camot “apply. ..
extraterritoriallyto conduct that occurred within Saudi Alain compliance with
Saudi law, but we disagreeéAlthough weordinarily operate under the
presumptiorthat astatue does notpply extraterritoriallyUnited States v. Perez
Herrera, 610 F.2d 289, 290 (5th Cir. 1980), it makes no sense tihgathe
InternationalParental Kidnappin@rime Act—which makes it a crime to
“removd] a child from the United States..orretair] a child ... outsidethe
United States 18 U.S.C. 81204(a}—doesnotapply to conduct that occurs in
another countryUnited States v. MacAllistet 60 F.3d 1304, 1307 (11th Cir.
1998) (“[W] e ask whether theanguagdof the statutegjivesany indicaton of a
congressional purpose to extend its coverage beyond places over which the United
States has sovereignty or has some measure of legislative ¢qetmgbhasis
added) (citation and internal quotation marks omittél)g plain text of the Act
exterdsthe force of federal law toonductthatoccurs‘without or beyond the
limits of” the United States-that is, extraterritoriallyOutside Webster's New
International Dictionaryl735(2d ed. 1961)

Nor does Shalhoub have a clear and indisputable right to mandamus on the
ground that venue isnproperin the Southern District of Florid&enue lies “in

any district in which [an] offense was begun, continued, or completed.” 18 U.S.C.

16
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§ 3237(a).The indctment contains enough information to suggest that the crime
commenced in the Southern District of Florida where Shalh@xbgfe lived
beforetheir daughtemas removed from the United Statdsd Shalhoub once
residedn the Southern District of Florad ContraUnited States v. Clenng4§34

F.3d 78 (5th Cir. 2005) (holding that venue did not lie in the Northern District of
Texas because the defendant had “never set foot in the Northern Didtnieti)y
event a motion to dismiss an indictment fanpropervenue is not the kind of
“compelling” question that justifies issuance of the vBgeUnited States v.

Martin, 620 F.2d 237, 239 (10th Cir. 1980).

Shalhoubkexhorts ugo follow In re Hijazi, 589 F.3d 401 (7th Cir. 2009
which the court grantea writ of mandamus to a defendant who lived outside of
the United States and sought to disnaisghdictment through a special appearance
of his counselShalhoub argues that his petition is identical to the petition in
Hijazi. Shalhoub argues that, like the petitioneHifazi, he is undefno
obligation to travel to the United States,” lnessuffered prejudice by not being
able to travel, and his claims could not “be remetiethe regular appeals
process. Id. at 407.We rgect this argument.

Unlike the petitioner iHijazi, Shalhoub cites no refusal by the Saudi
Government to extradite himmandhe has significant contacts wittie United

Statesld. at 407#14. Notwithstanding whathe Seventh Circuhas statedn this

17
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Issue see idat 407 (explaining that although Hijazi could “show[] up in court” to
challenge the indictment, “Hijazi ha[d] [a] right to stay [in Kuwait], and in that
way, to refuse to cquerate with the U.S. proceedifgwe submit thatShalhoub
hasan alequateemedy appearance in the district court.

We are not'satisfied that the writ is appropriate under the circumstances.
Cheney542. U.S. at 3B Shalhoub’s petition does naise the kinds of
significant questions necessary for issuance oitiite Id. (explaining that
separation of powers is the kind of significant question that the writ could be used
to address)if Shalhoubwvantsto the challenge the indictmehig need onlysubmit
himself to the jurisdiction of the district court.

V. CONCLUSION
We DISMISS Shalhoub’s appeal for lack of appellate jurisdiction, and we

DENY his petition for a writ of mandamus.
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