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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1610871

D.C. Docket No1:15cr-20372JLK-1

UNITED STATES OF AMERICA,
Plaintiff-Appellee,
versus
EDRISS BAPTISTE

DefendaniAppellant.

Appeal from the United States District Court
for the Southern District dflorida

(November 28, 2017)

BeforeWILSON andROSENBAUM, Circuit Judges, an@liTUS, ~ District Judge.

ROSENBAUM, Circuit Judge:

" Honorable Roger W. Titus, United States District Judge for the District oflita,
sitting by designation.
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Theodor Seuss Geisel (perhaps better known as Dr. Sewss8yl to have
observed“Sometimes the questions are complicated and the answers are simple.”
This is one of those times.

This direct appealof DefendantAppellant EdrissBaptiste’s sentence for
accesglevice fraud and aggravated identity thefjuires us to determine hdw
accountn Baptiste’s criminahistory calculatiorfor Baptiste’s ostensiblgentence
from a prior state caseMore specifically, astate courtpurpored to sentence
Baptistefor a marijuangossession conviction td98 daygime served referring
to time he spent ilJ.S. Immigrationand Customs Enforcemedétention Based
on this disposition,hte district court scored Baptiste two crimumagtory points
and therefore concluded his crimistastory category was.ll

The parties debate whether time in Immigration custody can ever qualify as
“imprisonment” for purposes of determining criminal history under the Guidelines.
While the partiesraise interesting argumentgje instead resolve this case by
concluding that where, as here, a defendant has pled guilty to a prior crime and
adjudication has been withheld, that disposition must be counted for a single
criminakhistory point under 8 4A1.1(c) of the Guidelines, regardless of whether

the sentencing court purported to impes# even actually imposed198 days or

! See Wendy Welch,The Little Bookstore of Big Stone Gap: A Memoir of Friendship,
Community, and the Uncommon Pleasure of a Good Book 27 (2013) (citing H. Edward
Wesemannl.ooking Tall by Sanding Next to Short People & Other Techniques for Managing a
Law Firm (2007)).
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no days of imprisonment. For this reason, we vacate the sentence imposed by the
district court and remand for resentencing, usiegrainal-history category of I.
l.

DefendamntAppellant EdrissBaptiste pled guilty to two federatrimes
possessingt leastfifteen unauthorized access devices violation of 18 U.S.C.
8§1029(a)(3), and aggravated identity thefin violation of 18 U.S.C.

8§ 1028A(a)(1). In preparation for sentencing, a U.S. Probation officer prepared a
Presentence Investigation Report (“PSRiat ultimatelyrecommendd Baptistes

total offense level as 2&rd his criminalhistory category as ,llwith a
correspondig guideline range of4l1 to 51 months’ imprisonment,plus a
consecutive 24nonth period of imprisonment on the aggravatkntity theft
conviction? The district court adopted these recommendatiams sentenced
Baptiste to 41 months on the unauthorizedessdevice count and another 24
months on the aggravataientity-theft conviction, for a total of 65 months’
imprisonment.

On appeal, Baptiste takes issue with the district conarglusionthat his
criminakhistory categorywas Il. To arrive atthat conclusionthe district court

relied on a single prior criminal disposition in Florida for possession of marijuana

2 Originally, the PSR recommended a total offense level of 28lloWwing Baptiste’s
objection to a twdevel enhancement for trafficking in an access deuiceugh, Probation
agreed that the enhancement should not be applied. As a result, Probation nitedified
offenselevel calculation to 21.
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and possession of paraphernalidfhe PSR described the resolution of these
charges in the following way: “Adjudication withheld, 198 days time served.”
Citing U.S. Sentencing Guideline Manual (“U.S.S.G.”) § 4Al.l(the PSR
appled two criminathistory points for this dispositiod And because the
Sentencing Table &hapter 5Part A,of the Guidelines shows thato criminal
history points translate ta Category Il criminahistorylevel, the PSR calculated
Baptiste’s criminahistory category as a Il.

Baptiste objected to thBSR’s Category Il designation.As it turns out
Baptiste’s criminal disposition was a bit more comgaiecl than the PSR revealed.
Originally, he pled nolo contendere in Florida courtto the felony offense of
possession with intent to distribute marijuangor that, he wagonvicted and
sentenced tdorty-five days in ajail work camp, two years oflrugoffender
probation, and twelve months of regular probatiBaptiste actually servealtotal

of only two days in jailn connection withthis sentence.

% As relevant to the PSR's recommended counting of Baptiste’s prior criminal
disposition, 8 4A1.1 instructs,

The total points from subsections (a) through (e) determine the
criminal history category in th8entencing Table in Chapter Five,
Part A.

(@ Add 3 points for each prior sentence of imprisonment
exceeding one year and one month.

(b)  Add 2 points for each prior sentence of imprisonment of at
least sixty days not counted in (a).

U.S.S.G. § 4A1.1.
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While Baptiste was serving his state probatmmn this felony conviction
U.S. Immigrationand Cwstoms Enforcemendetained him And based onthis
sameconviction, Immigrationscheduled Baptistéor removal proceedingsBut
before he could be removeBaptiste filed a motiorunder Rule 3.850, Fla. R.
Crim. P.,to vacate his earlier plea to the Florida felony offense, asserting that he
had not been advisduefore entering his plethat his conviction could result in
deportation The Florida court granted Baptiste’s motion, vacated the prior
conviction, and returned the charges to pending staBysthe time Baptistavas
released from Immigratiorcustody on the news of the vacatur dtis felony
conviction he had been detained there from August 24, 2009, through March 16,
2010*

Then Baptiste once again had to deal with tteavly revived Florida
marijuanarelated charges. This time, though, Baptiste bargained with the state
andpled to the misdemeanor offessaf possession of marijuana and possession of

paraphernalid which werenot deportable offense The state court withheld

* We calculate this period to have lasted 205 days. Baptiste, on the other handh refers
different parts of the record this same period of Immigration detention as lastirgyde§/s and
196 days, alternatively. The exact duration, however, does not affectdlysishere.

®> The record does not clearly indicate whether Baptiste pled guiliglorcontendere to
the misdemeanor charges. No judgment for the Florida misdemeanor dispositioneid eter
the record, and thBeSR simply says thd&aptiste “pled” to the offenses, without specifying the
type of plea. Baptiste’s opening brief indicates that the plea n@e contendere, but his reply
brief suggests thdte pled guilty. For its part, the government characterizes the pleaeasf

5
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adjudication and purported to sentence Baptistel38 days of time served
referring to,at least in substantial pathe time Baptiste spent in Immigration
custody’ For convenience, in this opinion,ewrefer to this dispositio as the
“Florida Casé.

That brings us back to Baptiste’s sentencing in federal court for the
unauthorizeeaccesslevices and aggratedidentity-theft convictions. In the
district court, Baptiste contended that his time in Immigration custody coulaenot
counted as a “prior sentence of imprisonment” under U.S.S.G. § 4Al1.1, and, as a
result, his criminahistory categorywas|. As we have noted, the district court
disagreed and concluded that Baptiste’s crirAmstiory category was Il. Baptiste
now gpeals.

.

Title 18, United States Codg,3744e) governs the standard of review we

apply when determining a Guidelines issugnited Sates v. Williams, 340 F.3d

1231, 1235 (11th Cir. 2003)That statutanstrucs us to “accept the findings of

“no contest.” Ultimately, though, whether Baptiste pled guiltynolo contendere to the
misdemeanor offenses makes no difference to the resolution of this appeal.

® We suspect that the Florida court was relying solely on the time Baptiste spent in
Immigration custody. But Baptiste has also noted that he spent two days in gdildmathe
original felony charges, and Baptiste at one point during the sentencingghstated that he
spent 196 days in Immigration custody. Based on these factgassible that the 198 days’
time servedwas intended taefer to a combination of two days in jail plus 196 days in
Immigration custody. As with the nature of Baptiste’s plea to the misademeharges, though,
the resolution of this question does ndeeifthe outcome of this appeal.

6
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fact of the district court unless they are clearly errone@migenerally,to “give
due deference to the district court’s application of the guidelines to the fd@s.”
U.S.C. § 3742(e
We have construed the phrase “due deference,” in turagtore us t@pply
a “sliding scalé of standards of review, depending upon the particular type of
guestion at issueWilliams, 340 F.3d at 12389 (citingKoon v. United Sates, 518
U.S. 81, 98 (1996)Buford v. United States, 532 U.S. 5965 (2001)). In other
words “we give the district court the deference that is due in regarti¢anpture
of thg finding.” Id. at 1239 (citation and quotation marks omitted\s relevant
here, we applyle novo review when we musieterminewhether the district court
applied the correct sentencing guidelirgeeid. at 1240.
[11.
To ascertain how to account for Baptiste’'s sentemdbe Florida Casewne
begin withU.S.S.G84A1.1. As relevant here, that guideline provides,
The total points from subsections (a) through (e)
determine the criminal history category in the Sentencing
Table in Chapter Five, Part A.
(@) Add 3 points for each prior sentence of
iImprisonment exceeding one year and one month.

(b) Add 2 points for eachprior sentence of
imprisonment of at least sixty days not counted in
(a).

(c) Add 1 point for eaclprior sentence not counted in
(@) or (b), up to a total of 4 points for this
subsection.
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U.S.S.G. § 4Al1.1lemphasis added)r'he partiefocus their argumeas onwhether

the Florida court's imposition of “198 days time served,” referring at least
predominantly to Baptiste’s time in Immigration custody, qualifies as a “prior
sentence of imprisonment” under 8 4AbJ) as the district court concluded it did.
Their disagreement centers whether time served in Immigration custody meets
the Guidelines’ prescribed definition of a “sentence of imprisonfhent

But in the endwe need nbaddresghatissue. Regardless of whether time
servedin Immigration custody can eveualify as a Sentence of imprisonmeht
the Guidelines and our precedent reveal that Baptiste’s FloridadGasanot meet
the statutory definition of a “prior sentence” except urodex small carv@ut—for
which hewas elgible to receiveonly one criminal history point, not two.

As relevant here, U.S.S.G. $A1.2(a) defines the term “prior sentence”
appearing in 8 4A1.1 as “any sentence previously impaped adjudication of
guilt, whether by guilty plea, trial, or ¢# ofnolo contendere, for conduct not part
of the instant offense{emphasis added). Significantly, we have explained that
generally,“[s]lentences imposed wherein adjudication of guilt is withheld do not
fall under the definition of section 4Al1.2(a)(1)ecause no adjudication of guilt
occurs. United Sates v. Rockman, 993 F.2d 81,1813 (11th Cir. 1993);see also
United Sates v. Wright, 862 F.3d 1265, 1280 (11th Cir. 201 Hlere, as Baptiste

and the government agree, adjudication of guilt was withinelde Florida Case.

8
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As a result, any sentence imposed in that gaserallycannot qualify as a “prior
sentencéunder § 4A1.2(a)(BH-and therefore cannotunder sectiodAl.1, either

Nevertheless, we have noted a limited exception to this rule. When a
defendant pleads guilty aolo contendere to the offense where the state court
withheld adjudication of guilt,that prior offense constitutes a diversionary
disposition for purposes dhe Guidelines. Wright, 862 F.3d at 1280Rockman
993 F.2d at 814

Section 4A1.2(f), in turn, instructs us on how to accountdigersionary
dispositions Although generally, we do not counthese dispositions in a
defendant’s criminal history, “[ajiversionary disposition resulting from a finding
or admission of guilt, or a plea ablo contendere, in a judicial proceeding is
counted as a sentengeder 8§ 4A1.1(c) even if a conviction is not formally entered

.7 U.S.S.G.8 4A1.2(f) (emphasis @ded) The Commentary to § 4A1.1(c)

confirms this rule:“A diversionary disposition is counted [under § 4A1.1¢a)ly
where there is a finding or admission of guilt in a judicial proceedingS3.S.G.
§ 4A1.1(c) cmt. n.3 (citing U.S.S.G. § 4A1.2(f)).

That exception, howeveapplies toonly 8 4A1.1(c). Under the negative

implication canorof statutory interpretatiofalso known asexpressio unius’ and

" While Wright and Rockman both involvel defendants who pledolo contendere, a
guilty plea(or any other finding of guilt) where adjudication is withhetaintsas adiversionary
dispositionjust the same.Under the Guidelines, withheld adjudication does not qualis
“diversionary” under 8§ 4A1.2(f) onlywhere no finding ofuilt occurs See U.S.S.G. &A1.2(f)
(“Diversion from the judicial process without a finding of guilt . . . is not counted.”).

9
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“inclusio unius’), the expressnclusionof one thing—here, 8 4Al1.1(c}-implies
the exclusion of o#rs—the restof § 4A1.1. See Antonin Scalia & Bryan A.
Garner,Reading Law: The Interpretation of Legal Texts 107 (2012. Sosince
8 4A1.2(f) specifiesan exception foonly 8§ 4A1.1(c), no such exception exists for
84A1.1(b) (orfor any other subsection @fA1.1). And Baptiste’sdisposition in
the Florida Gasedoesnot count as a “prior sentencefider sectiodAl.1(b)since
he never received an adjudication of guilt. As a resudt,district court erred in
assigning him the two criminddistory pointsprescribedy thatprovision

But our analysis does not end thereec8use ofgs4A1.2(f), 8§ 4Al1.1(c)
necessarilyyemains on the tableSince Baptiste entered a plekeither guilty or
nolo contendere (though the record does not specify whiahd adjudicatiorwas
withheld, the Florida Case coung&s a diversionary disposition qualifying hfor
only a single criminahistory point. And because that crimitastory point is
Baptiste’s only criminahistory point, his correct crimindlistory category is |, not
. See U.S.S.G. Ch. 5, Pt. A, Sentencing Table (reflecting Category | as
encompassing defendants wditherO or 1 criminalhistory poinj.

Since the district court did not correctly determine Baptiste’s criminal
history category, it committesignificantprocedural error See Molina-Martinez v.

United Sates, --- U.S. ----, 136 S. Ct. 1338, 13486 (2016);United Sates v.

10
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Carpenter, 803 F.3d 1224, 1232 (11th Cir. 201530 we must vacate Baptiste’s
sentence and remand for resentencing, consistent with this opinion.
V.
For the reasons we have stated, Baptiste’s sentence is vacated, and this
matter is remanded to allow the district court to resenteimee

VACATED AND REMANDED.
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