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From 1997 until May 201,Mefendant Thomas Jackson served a<thief
of Police of the Longwood Police Department (the “LPD”) in Longwood, Florida.
As Chief, Jackson was the official ultimately responsible for deciding who to hire
as an LPD police officer. During his tenureGlgef, Jackson took payments from
Samer Myjzoub andin exchangeappointed Majzoub as a Florida law
enforcement officer bgwearingMajzoubin and gving Majzoubofficial LPD
police credentialsA jury convicted Jackson of one count of conspiraty
violation of 18 U.S.C. 871, and three cous of bribery of an agent of a local
government receiving federal fun(fsederal funds bribery”)in violation of 18
U.S.C. §666(a)(1)(B): After review and with the benefit of oral argument, we
affirm Jackson’convictions.

l. FACTUAL BACKGROUND

Although we do not know when Defendant Jackson and Majzoub met, their
involvement dates back to at least March 2006. At that @WhesfJackson
provided Majzoub with credentialsabadge and photo identificatieAndicating

thatMajzoub wasan “officer” and“a duly appointed member of the Longwood

The three crimes charged as the objects of the conspiracy were federal fuads brib
under 8666(a)(1)(B) possession of a firearm by a felon under 18 U.S.C. § 922(g)(1), and honest
services fraud under 18 U.S.C. 88 1343 and 1346.

2



Case: 16-10946 Date Filed: 05/12/2017 Page: 3 of 29

Police Department.’Previously Majzoubhad been convicted &lony mail fraud
butreceived a pardon from the Florida goverhor.

A. Jackson and Majzoub Work on Counterterrorism Training

In 2007, the Florida Attarey General’s office began an effort to develop
counterterrorism training tieachlocal law enforcemerttow to identify possible
extremists and prevent terrorism. Both Defendacksorand Majzoub were
involved in that effort.As part of this work, Maoub received special deputy
identification, but this designation did not make him a sworn officer or allow him
to carry a gun.From the beginning of his involvemeiMajzoub was upfront
about his criminal historwith theFFloridaAttorney General

B. Jackson Helps Majzoub with Becoming a Law Enforcement Officer

Around October 200Defendant Jackson brought Majzoub to meet Curtis
Hague thenthe crminal justice drector at a local police academy. Thayuired
aboutwhat Majzoub would need to do to attend the police acad€hyef
Jackson and Majzoub toldirectorHague about Majzoub’s federal conviction and
gubernatorial pardon. In light of this information, Hague called the Florida
Department of.aw Enforcemen(the “FDLE") for guidance.The FDLE provides

staff for the Criminal Justice Standards and Training Commission (the

%In 1993, Majzoub pled guilty to one count of securities and mail fraud, and in 1996 a
federal district court sentenced Majzoub farison term of time served and three years of
supervised release. In this separate criminal case, Majzoub was indicteddefendant with
Defendant Jackson, but Majzoub remains a fugitive and has not been tried.
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“Commission”), which is a 1¥nember body of law enforcement officials that
oversees the certification,@nd disciplinary actions againstiminal justice
officers in Florida, including law enforcement officers, correctional officerd,
correctional probation officersSeeFla. Stat. 8943.11943.13. The
Commission’s certification is required to serve as a Florida law enforcement
officer. SeeFla. Stat§8943.12(3), 943.1395(1)

As a result of his conversation with onetloé FDLE'’s attorneysDirector
Hague allowed Majzoub to apply to the police academy. On October 4, 2007,
Majzoub wrote Defendantlackson a $3,700 check.

Majzoub attended the police academy, completed all of the coursework,
including 4 hours of firearms training, and graduatdtijzoubsubsequently
passed the state certification extomlaw enforcement officers

Meanwhile, the work on the counterterrorism training continued. On March
26, 2008, Defendant Jackson wrote toRl@idaAttorney General discussirigs
coordination of the counterterrorism training with Majzoub. The next day,
Majzoub wrote Jackson$6,200 check

Defendant Jackson and Majzoub continued to pursue Majzoub’s goal of
becoming a fulfledged police officer. On June 3, 2009, Majzoub’s attorney sent
Jackson a lettestatingthat Majzoub “sincerely appreciates your decision to swear

him in toserve asan LPD law enforcement officer. The letter assured Jackson
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that under federal lanMajzoub was legally entitled to possess a firearm for
official useas a law enforcement officer despite his felony conviction.

On July 10, 2009.PD Commander Tay Hickson, actingpn Defendant
Jackson'’s instruction, put Majzoub through the firearms qualification required to
be hired and sworim as a LPD officer. That same day;hiefJackson swore in
Majzoubas a law enforcement officer. They filled out an ‘tOat Office” form
for Majzouh This formstakdthat Majzoub was “being employed by or an officer
of” the LPD. Jackson’s assistant notarized the “Oath of Office” fomMajzoub
signed a “Mission” statement and a “Code of Ethicsld@r enforcement offiers,
in which he acknowledge various duties and obligations of law enforcement
officers

Defendant Jackson asked then Detective Ryan Bruce to do a background
investigation on Majzoub as part of Majzoub’s employment application process.
DetectiveBruce contacted FDLE agent Kathy Myers to disddagoub’s
conviction and gubernatorial pardoAfter talking to MyersBruce update€hief
Jackson on the situation, including the fact that the gubernatorial pardon may be
insufficient. The next day, Myers contacted Bruce and informed him that the
FDLE had decided that Majzoub could not be certified bedslageoub’spardon
did not restore higght to possess a firearm. Bruce conveyed this information to

Jackson.
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Subsequently, Myers discussed Majzouwddigibility with Defendant
Jackson. MyersformedChiefJackson that Majzoub was not eligible for
certificationas a law enforcement officeven with the gubernatorial pardon.
Myers forwaredthe issue tehe FDLE'’s legal counsedo thatsomeone elseould
reviewit.

On August 14, 200Defendantlackson sent Myeesletter on LPD
letterheadhat wagprepared by Majzoub’attorneyasking the Commission to
consider Majzoub’s eligibility to serve as a Florida law enforcement officer
MyersreceivedChiefJackson’s letteralong with someelated documentand
understoodhe letterto ask that the Commission itself certify Majzoub because
Myers and the FDLE staff were not “going to sign off on his certificatidviyers,
however, also told other FDLE staff that shé not consider the letter and
attached documents tonstitutean application for certification artat if it was a
formal application, the package of documemtaild be mssing two required
affidavits.

Defendantlackson and Myers continued to communicate about Majzoub’s
eligibility, and Myers requested additional documentatdnch Jackson
provided,includinga copy of the judgment from Majzoub’s criminal caS&n

September 3, 2009, Majzoub wrdefendantlackson a $5,50¢heck.
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On September 24, 200Befendantlackson emailed Majzoub, telling him
aboutanofficial noticefrom the Commission that the Camssionwould, at its
October 29, 2009 meetinggviewMajzoub’s eligibility for certificaton as a law
enforcement officer The next daySeptember 2 2009, Jacksodeposited a
$5,500 check from Majzouinto his bank accourit

On October 21, 200 efendantlackson sent another letter to the
Commission, prepared by Majzoub’s attorney, withdrawing his request for the
Commission to consider Majzoub’s eligibility. The Commission did not consider
Majzoub’s eligibility at that time

Despite being unable to getrttkcation as a Florida police officer, Maoub
remained undeterred from accomplishing his goal and applied for a police officer
positionwith theWashingtonD.C. Metro Police. On October 28, 2009,
Defendantlackson sent a recommendation letter to Qloefs Cannon of the
D.C. Metro Police recommending “Commander Sam Majzoub” for employment as
a police officer.ChiefJackson’s letter attached Majzoub’s “recent firearms
gualification.” The firearms qualification form was signed “Commander T.
Hixon.” The actual Commander Hickson testified that he did not fill out the form,

that his name was misspelled, and that it was a forgery.

*The check itself was dated Septem®®rbut Defendant Jackson’s bank account records
show a $5,500 deposit on September 25.
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C. JacksonAttempts to Buy a North Carolina Property

On December 7, 2009, Defendant Jackson eahdlajzoub about an
“investment; specifically a North Carolina property for which Jackson had offered
$200,000 to purchaseackson explained to Majzoub that he intended to use his
retirement package to purchase the property in cash butmoidthdraw enough
moneyuntil April 1,201Q Jackson then asked Majzoub if he would “be interested
in investing $100,0004at a five percenteturn.

On December 16, 2009, Defendant Jackson made a series of financial
transactions in order to p&#,500 toMary Bickness, the sell@f the North
Carolina property Jackson deposited $4,500cash into his bank accouending
in 7360 Jackson wrote a $4,500 chdobm the 736Gccounto BB&T for a
“cashiers check.” BB&T issued a $4,500 cashier’s check payable to Bickness with
Jackson listed as the remitter.

During January 201@efendantlacksorhad his assistant “rusirder a
box of LPD business cards for Majzoub, which identified Majzoub as
“Commander” and “Director of Counterterrorism Trainihg’ the LPD.

OnFebruary 132010, Defendantacksorinformed Majzoub that he had
reached an agreemenith Bicknessbut needed to pagn additional $5,000 up
front. OnFebruary 16, 2010, Majzoub requested from Wacho$a@0 official

bankcheckpayable to Bickness for Jackson “to pick’upVaclovia issued the
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check, and Bickness deposited $5,000 into her bank account two days later on
February 182010

On April 13, 2010Defendantlackson informed Majzoub that the deal for
the North Carolina property fell through and that “$10,0@8 forfeited in the
process.

May 28, 2010 was Defendant Jackson’s last dayhaesf, and on that day
Majzoub gave him $6,2000n June 1, 2010, Jackson used this money to purchase
an official bank check for $6,200 made payable itkiBess.

D. Jackson’'sBank Records

Defendant JacksonZ007 to 201d¢ank records showed that, at the
beginning of 2007, 2008, and 2Q0& had a negative balance between his bank
accounts.In 2010, Jackson began the year with a total balance of $371. The bank
records demonstrated six pagmts from Majzoub to Jacksdimat were cashed,
deposited, or converted into official bank checkBittkness Neither Jackson’s
nor Majzoub’s bank records indicdtdhatany money wenfrom Jackson back to
Majzoub.

In sum, Majzoub made six payments to Defendant Jackson. The last two
were related to the purchase of the North Carolina property, anghitlsarhow

the money from thether four payments was used.
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E. Financial Interests Forms

The Seminole County Supervisor of Elections maintains Statevhent
Financial InterestForms for public disclosure of income by persons in public
positions. The &tement of Financial Interestsiin directsthe public official to
disclose primary and secondary sources of income, investment regl estate
intangible pesonal property such as stocks and bonds, liabilitied ownership
interests or positions in certain types of businesBes liabilities, debts over
$10,000, other than credit card debts, must be repoehief, Defendant
Jacksorwas required to i out these formswvhich he did For 2007 through 2009,
Chief Jackson never reported any income from Majzauany liabilities owed to
Majzouh

F.  Search of Majzoub’s Home

In July and September 2014, federal agents raided Majzoub’s home in Lake
Mary, Florida. Majzoub had numerous police badges dexification cards from
various law enforcement agenciehreeLPD starbadgesead “Longwood
Police” Eight LPD photo identificatiorcards read “Commander,” “Police
Officer,” “Officer,” and “Lieutenant’

The front of several of the LPD photo identification cards described
Majzoub as “a duly appointed member of the Longwood Police Departmbnb”

otheridentification cardstated thatLieutenant”’Majzoub “is a duly appointed
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Police Officer and is empowered to execute all duties of the office as prescribed by
F.S.S. 943.10* Only one d theeightidentification card$iadhad the term

“Honorary Membeéron it. None of the three police star badgegd the term
“honorary.

I PROCEDURAL HISTORY

On Sepember 17, 2014, a grand jury indicted Defendant Jadkson
conspiracy to solicit and obtain bribes in return for appointing Majzouh BB
officer (Count One) antéderal funddribery (Counts Two through Four)Even
though the trial evidence reflected six payments from Majzoub to Jackson, the
indictment only charged Jackson with accepting bribes for three of those payments,
specifically the payments occurring on September 28, 2009, February 16, 2010,

and May 28, 2010.

“ThatFloridastatute defines the term “law enforcement officer” for purposes of the
proceeding statutory provisions, as follows:

“Law enforcement officer” means anyerson who is elected, appointed, or
employed full time by any municipality or the state or any political subdivision
thereof; who is vested with authority to bear arms and make arrests; and whose
primary responsibility is the prevention and detection imheror the enforcement

of the penal, criminal, traffic, or highway laws of the state. This definition
includes all certified supervisory and command personnel whose duties include,
in whole or in part, the supervision, training, guidance, and management
responsibilities of fulitime law enforcement officers, pdine law enforcement
officers, or auxiliary law enforcement officers but does not include support
personnel employed by the employing agency.

Fla. Stat. § 943.10(1).
11
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After a severday trial,thejury found Defendantlackson guilty on afour
counts. Jackson filed a pestal motion for judgment of acquittal, or alternatively
for new trial, which the district court denied. The district court senteramdadn
to 48 months in prison.

lll.  DISCUSSION

On appeal, Defendant Jackson raises four alleged errors by the district court:
(1) denying the motion for judgment of acquittal based on the sufficiency of the
evidence, (2) declining to give a requested jury instructiorre@¥ing to allow
him to question FDLE attorneyand(4) denying the motion to dismiss the
indictment.

A.  Sufficiency of the Evidencdor § 666(a)(1)(B)Federal Funds Bribery

We begin with the sufficiency of the evidence supporting Defendant
Jackson’s bribery convictior’s The federal funds bribery statute under which
Jackson was chargeahd convictedCounts Two through Fouprovides for the
imprisonment of an agent of a local government who:

corruptly solicits or demands for the benefit of any person, or accepts

or agrees to acce@nything of valudrom any person, intending to be

influenced or rewarded in connection with any business, transaction,

or series of transactiord such organization, gouement, or agency
involving any thing of value of $5,000 or more

®We reviewde novo the sufficiency of the evidence to support a conviction, viewing the
evidence in the light most favorable to the government and drawing all reasorfi@tdades in
favor of the jury’s verdict.United States v. Gree818 F.3d 1258, 1274 (11th Cir. 2016)e
will affirm the district court’s denial of a motion for judgment of acquittal if a realslentrier of
fact could conclude the evidence proved the defendant’s guilt beyond a reasonabléddoubt.

12
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18 U.S.C. § 666(a)(1)(B).In other words, Jackson “violatedé®6(a)(1)(B) if:
(1) [he] solicited or accepted anything of value; (2) with the corrupt intent to be
influenced or rewarded; (3) in connection with any business, transaction, or series

of transactions dfthe City of Longwood]jnvolving anything of value of $5,000 or

more” United States v. McNair, 605 F.3d 1152, 1185 (11th Cir. 2010)
Under § 666a)(1)(B), “[i]t is acting ‘corruptly’—dishonestly seeking an

illegal goal or a legal goal illegalythat separates permissible from criminak:

at 1188.Based on the statutory languades tCourt hasummarizedhe requisite

“corrupt intent”in § 666(a)(1)(B)as “the ‘corruptmtent’to be influenced or

rewarded. United States v. White, 663 F.3d 1207, 1213 (11th Cir. 2GE¥)also

United States v. US Infrastructure, Inc., 576 F.3d 1195, 1204 (11th Cir. 2009)

(finding that “[t]o sustain the bribery convictions, the government must prove that
appellants paid . . . with the corruptent to influence or reward”); 86(a)(2)
(setting out thelements ofederal funds bribgrrelevant to giving a bribe “with

intent to influence or reward”).

%A predicate to a § 666 offense is that théeddari must be an agent of an
‘organization, government, or agency [that] receives, in any one year period,enefitess
of $10,000 under a Federal program involving a grant, contract, subsidy, loan, guarantee,
insurance, or other form of Federal assistance.” United States v. M&R8&iF.3d 1152, 1185
n. 36 (11th Cir. 2010) (quoting 18 U.S.C. 8§ 666(b)). Here it is undisputed that Defendant
Jackson was an employeend thus an agent, of the City of Longwood and that the City of
Longwood received the requisite amount of federal funds.

"While the $5,000 amount refers to the value of the “business, transaction, or series of
transactions,” “eme courts have used the bribe amount as a proxy to stand for the value of the
business or transactidnMcNair, 606 F.3dat 1185 n.38.

13




Case: 16-10946 Date Filed: 05/12/2017 Page: 14 of 29

Among other thingghe indictment alleged that Defendant Jackson received
three bribes in exchange for appointing Majzoubra&PD law enforcement
officer. Viewed in the light most favorable to the verdict, the evidence at trial
demonstrated exactly that.

Thetrial evidence strongly supports the conclusion that Defendant Jackson
corruptly received bribes while serving as the LPD police chief. Jacksmpted
“anything of valué in the form of six separate payments from Majzoub. These
payments rewarded or influenced Jackispuse his authority as Chief to appoint
Majzoub asalaw enforcement officera “transaction” of the LPDSpecifically,

Chief Jackson provided Majzoub with offitiaPD credentials, including

“Longwood Police’badges and photo identification cards labeling lelapza

“duly appointed” officer of the LPD with the power to execute all the duties of the
position. These official LPD credentials gave Majzoub all the indicia of a lawfully
appointed Florida law enforcement officéfhese credentials reflect not only that
Jackson appointed Majzouiut alsothat Jackson latggromotedMajzoub, giving

him the titles of “Police Officer,” “Sergeant,” “Lieutenant,” and “Commaridén
addition, Jackson made Majzoub the “Director of Counterterrorism Training” for
the LPD. Jackson also swore in Majzoub as a Florida law enforcement officer.

Under Florida law, the Commission’s certification is required to serve as a

law enforcemat officer. It is undisputed that Majzoub never obtained the

14
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Commission’s certificationViewing the evidence in the light most favorable to
the jury’s verdictChiefJacksorthereforeappointedandheld ouy Majzoub as a
duly appointed LPD law enforceant officer even though the Commission lyatl
not certifiedMajzoub andMajzoubcould not legally serve as a law enforcement
officer without that certificationSeeFla. Stat8§8943.12(3), 943.1395(1)The
evidence supports the jury’s finding that Jackson acted with a corrupt intent. He
sought to appoin¥lajzoubasa police officenn exchange for bribeand sought
that goal using illegal mearsappointing Majzoub and giving him credentials
withoutthe Commission’scertification.

Defendant Jackson’s continued efforts to advance Majzoub’s career
demonstrate his corrupt intenthief Jackson gave Majzoub official LPD
credentiad even before Majzoub had attended the police academy. Jdateson
helpedMajzoub get into the police academy. In one instal@ekson wrote a
letter to Florida’s Attorney General supporting Majzoultak with the
counterterrorism training program and received $6f&0 Majzoubthe very
next day. Jackson acted on Majzoub’s behalf to get Majzoub into the police
academy and to obtathe Commission’sertification. Jackson even usedorged
firearms qualificatiorto support his recommendation of “Commander” Majzoub

for a law enforcement officer position to another policett The firearms

15
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gualification had the forgeand misspelled signature of one of Jackson’s deputies,
Commander Hickson.

Thus, under $66(a)(1)(B)Defendantlackson “corruptly’accepted
“anything of value” (money from Majzoub) with the intent to béuericed or
rewarcded (in exchange for illegally making Majzoub a police officer) in connection
with any business or transaction of the City of Longwood (appointing Majzoub as
a police officerand bestowmg upon Majzoub all the indicia of a lawfully appoidte
law enforcement officgr McNair, 605 F.3d at 1185.

The evidence also supplied a clear motive for why Defendant Jaesson,

Chief, appointed Majzoub in exchange for bribes. Jackson’s bank records
demonstrate thator years he was often woefully short on cash. Thashis

retirement as Chief approached, Jackson wanted to purchase a retirement property
in the North Carolina woods but did not have the cash needed to pay Bickness, the
property’s seller. Jacksoarhed to Magoub for financiabssistance.

It was at that time, while Majzoub was bankrolling Jackson’s attempt to
purchase the North Carolina property, that Jackson ordered LPD business cards for
Majzouh These LPD business cards named Majzoub “Commander” arect&ir
of Counterterrorism Training” of the LRI@iving Majzoub a promotion from his

titles of “Sergeant” and “LieutenaihtMajzoub’s payments continued right up

16
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until Jackson’s last day as Chief of Police, and Jackson used that last check to pay
Bickness.

Viewing the evidence in the light most favorable to the government and the
jury’s verdict, we conclude that the evidence was sufficient to sustain Refend
Jackson’s convictions for three counts of federal funds bribery in violation of
8 666(a)(1)(B).

Moreover, the fact that certain of Majzoub’s paymestsie afteDefendant
Jackson provided Majzoub credentials and performed the swaéaimtargely
immaterial. Instead, underé®6(a)(1)(B), thdribe can becorruptly solicited with
the intent‘to be nfluencedor rewarded in connection with any business,
transaction, or series of transactiohdcNair, 605 F.3d at 118@mphasis added)

A “reward” can come after thausiness or transaction occurred so long as the
defendant intended to be rewardedHmr conduct in that transactio®eeUnited

States v. Bonitp57 F.3d 167, 171 (2d Cir. 199&pncluding that $66 “covefs]

payments made with intent to reward past official conduct, so lotigg astent to
reward is corrupt”).Therefore, the dates of the payments are of no moment
because the jury reasonably could have found the bribes were reavaad&son
for appointing Majzoub as a police officer and then promoting him to three higher

offices during2009 and 2010.

17
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Here, the evidence shows that in several instances a payment from Majzoub
occurred close in time to when Jackson took some action favorable to Majzoub.
For example, Jackson sent the Florida Attorney General a communication
regarding Majzoub’s counterterrorism training and receaeaeck the next day.
More importantly, the series of payments from Majzoub and favors from Jackson
demonstrate an ongoing relationship in which Jackson made Majzoub a police
officer and provided him with updated credentials, inclugirgmotions while
Majzoub continued to give Jackson money

Admittedly, at least one otheircuit has distinguished a gratuity for a past

act from a bribe SeeUnited States v. Fernandez, 722 F.3d 1, 19 (1st Cir. 2013)

(“Therefore, if the agreement to exchange a thing of value for an act is made after
that act has been performed, that agreement cannot be properly viewed as an
agreement to offer or accept a bribe.”). In reaching this decision, the First Circuit

relied on the Supreme Court decisibmited States v. Suiamond Growers of

Californig 526 U.S. 398, 119 S. Ct. 14(099) which interpreted 18 U.S.C.
§201(c)(1)(A), a different criminal bribery statute tha6g®. See722 F.3d at 19.

In McNair, this Courtconcluded that the holding BunDiamonddoes not apply

to 8§666(a)(1)(B) 605 F.3dat119091. Accordingly SunDiamonds reasoning

should not be usedakereto conclude thag 666(a)(1)(B)doesnot cover a payment

for a past act

18
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The statutory language of6®6(a)(1)(B) supports thabnclusion. Unlike
8201(c)(1)(A), 8666(a)(1)(B) covers instances where the intent eiafluenced
orrewarced A reward wouldmplicitly come_aftethe act—a transaction of the
organizatior—hasbeen complett Section666(a)(1)(B) thus covenfdajzoub’s
payments to Defendant Jackson that rewarded Jackson for something he had
already done.

Defendantlackson argues the indictment only reterkis “appointment” of
Majzoub and thus th@lhe government’s other evidence related to the
Commission’scertification process antheletter of recommendation cannot form
the basis of his bribery convictions. The indictment slagslackson accepted
payments from Majzoub that were intended to influence and reward Jackson in the
“appointment” of Majzoub as an LPD law enforcement officer. As discussed
above, Jackson did appoint Majzoub and bestowed upon him all the indicia of a
lawfully appointed law enforcement officer. There was thus sufficient evidence to
support Jackson’s conviction and no variance ftioeindictment

The other evidencehowing thaDefendantlackson wor&dto obtainthe
Commission’scertification for Majzoulmerelydemonstratedackson’s intent to
continuallyaid Majzoub in exchange for money. Even if there was some variance
betweenlie indictment and the proof at trial, Jackson has made no attempt to

demonstrate that the variance is material or substantially prejudicial, and we will
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thus not reverse his convictioklnited States v. Hal777 F.3d 1234, 1263 (11th

Cir. 2019 (“[U] nless a variance is material and substantially prejudiced the
defendants, we will not reverse the defendardavictions”).

As a lastditch effort, Defendant Jackson asks us to “reconsider” our holding
in McNair that 8666(a)(1)(B) does not require an “oféitact” or a ‘uid pro

qua” This we cannot doSeeUnited States v. Sneed, 600 F.3d 1326, 1332 (11th

Cir. 2010) (“Under [our prior panel precedent] rule, a prior panel’s holding is
binding on all subsequent panels unless and until it is overruledlermaimed to
the point of abrogation by the Supreme Court or by this court sgtifganc’);

see alsdMcNair, 605 F.3cat 119091 (explaining that 66 does not contain the

same “official act” language found in2)1 as part of its reasoning for holding that

§ 666 does not requirequid pro qud.®

®This case does not present an opportunity for us to evaluate the effect of McDonnell v.
United States579 U.S. __ , 136 S. Ct. 2355 (2016) (defining the term “official act” in 18 U.S.C.
§201(a)(3)) on $66(a)(1)(B) or omur precedent iMcNair. Defendant Jackson did not
challenge the jury charge describing the elements @G6&)(1)(B) crimeon this ground either
before the district court or in his opening brief on appeal. Jackson thus waived thisjissue
failing to raise ituntil his reply brief on appealSeeUnited States v. Durham, 795 F.3d 1329,
1330 (11th Cir. 2015) (en banggiterating this Circuit’s “longstanding” rul¢hat an appellant
who does not raise an issue in his opening brief may not do so in his refly bnstead,

Jackson challenged only the sufficiency of the evidence to sustain his convictiondomte

We recognize thahe Supreme Court issued its decision in McDonnell two days before
the due date for Jackson’s opening appellate brief. This Court’s precedent leakdsosvever,
thatthe challenge to the jury instruction on “official act” raised in McDorwal available to
Jackson to make in his opening brief given that the Supreme Court grantedrcentitina issue
five months before Jackson filed his brief and the Fourth Circuit had already ruled suthe is
SeeMcDonnell v. United States, 136 S. Ct. 891 (20Qb@Banting ceifbrari); United States v.
McDonnell, 792 F.3d 478 (4th Cir. 2015) (affirming McDonnell's convictiogsg also
McGinnis v. Ingram Equip. Co., 918 F.2d 1491, 1496 (11th Cir. 1990) (en (@miining that
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B.  Sufficiency of the Evidence to Establish a Covered Act

In any event, ample evidence demonstrated@eétndant Jackson did
performthe type of act covered by&6(a)(1)(B) he appointed Majzoub as an
LPD law enforcement officerChief Jackson provided Majzoub with LRiadges
credentias, performed a swearinigp ceremonyand administered the oath of
office. Jackson even had his assistashorder LPD business cards for Majzoub
that identified Majzoub as “Commander” and “Director of Counterterrorism
Training” for the LPD. Jackson thus ditdichmore than set up meetingsake
connections, or advocate for Majzouladkson used his position as Chiefmake
Majzoub a police officer This evidence was sufficient tha@v Jackson commigtd
a covered adh exchange for bribesnd to sustain his convictions for federal funds

bribery?

even without a Supreme Court decision an argument is available when other defaadant
raised it, another circuit has ruled on it, and the Supreme Court has grantedrcert it),
United States v. Ley\379 F.3d 1241, 1243 n.3 (11th Cir. 20ggme)

*This case is materially different from the posturicDonnell. First,in McDonnellthe
district court’s jury instructions defad “official act” asincluding “acts that a public official
customarily perfornisand “acts in furtherance of longeterm goals’ orin a series of steps to
exercise influence or achieve an enditDonnell, 579 U.S. at ___, 136 S. Ct. at 236&
such charge was given here. Second, the defemi®dDonnellrequested that the district
courtfurthercharge the jury “that ‘merely arranging a meeting, attending an event,ghastin
reception, or making speech are not, standing alone, “official aasen if they are séed
practices of the official,” because theyeé not decisions on matters pending before the
government.” Id. The district court refused to give that chargge. Third, the defendant in
McDonnellargued that his convictions must be vacated because the jury was imgroper!
instructed on the meaning of ‘official act’ under § 201(a)(3) of the fedetsryrstatute. 1d. at
_,136 S. Ctat2373. Fourth, the Supreme Court vacated the defendant’s convictions,
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C. Sufficiency of the Evidence for the Conspiracy

The evidence was also sufficient to sustain Defendant Jackson’s conspiracy
conviction. Although we could find that Jackson abandoned this argument, we
will address it for the sake of completeness

To prove conspiracy, the government had to establistthélgxistence of an
agreemento commiteitherfederal funds bribery, possession of a firearm by a
felon, or honest services fray@) knowing and voluntarparticipation in the
conspiracyand (3)an overt act in furtherance of the conspiraBgeWhite, 663
F.3dat1214

As explained above, the jury had sufficient evidendentb Defendant
Jackson guiltyf federal funds bribery. The payments themselves, as well as the
emails about the North Carolina property, establish the existence of an agreement.
Jackson’s need for cash provides evidence of his motive to partirighte

conspiracy.Jakson’scontinued assistance ktajzoul along withthe emails,

concluding the jury was not correctly instructed on the meaning of ‘official adt"at
136 S. Ctat2375.

Here, given that 66(a)(1)(B) does not use the term “official act,” there was no
objection to theactualjury chargeabout the elements of &686(a)(1)(B) offensemuch less a
request for a specific definition obfficial act” Furthermore, Defendant Jackson did not argue
that the jury was improperly instructed as to the meaning of an officiareas, to any other
element of a $66(a)(1)(B) offense. We thus examine only the sufficiency of the evidence to
support Jackson’s convictions on any ground and not whether the jury was properly esarged
to §666(a)(1)(B)
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shows that he acted knowingind voluntarily. Jackson swearing in Majzoub and
giving him official LPD credentials suffices for an overt act.

As another exampl®efendantlackson ordered Commander Hickduais,
subordinateto take Majzoub to the firing range for the firearms quadtion,
despite Majzoub’sdlony conviction. Majzoub went, possessed, and presumably
useda firearm at that time. This evidence shadaskson’sagreement, voluntary
participation, and an overt aatfurtheanceof the felonin-possession conspiracy
The jury could reasonably have regdtlackson’s good faith defersthat the
official use exception to possession of a firearm by a fellomved Majzoub to
possess (and use) a firearm. At that time, Jackson knew that the Commission had
not certified Majzoub to serve as a law enforcement officer in Florida and that
Majzoub had not been authorized to carry a firearm in connection with his official
duties because Majzoub had no official duties. The jury therefore had sufficient
evidence to convict Jackson thre conspiracy count.

D.  Jury Instructions

Defendant Jackson contends that he lacked corrupt intent because Majzoub
was not categorically prohibited from becoming a certified Florida police officer
despite his federal felony conviction. Jackffmmsargles that he and Majzoub did
not seek an illegal endA Florida statute requires a law enforcement officer to

“[nJot have been convicted of any felony.” Fla. Sta®48.13(4). Jackson sought
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to have the district court instruct the jury about Florida &asavhich suggested
thatMajzoub’sfelony conviction was not an absolute bahtm becoming a police
officer in spite of 8943.13(4)

That Florida case law 8 Florida Supreme Court opiniogandlin v.

Criminal Jwstice Standards & Training Commissj&31 So. 2d 1344 (Fla. 1988)

Sandlinanswered the ftowing Floridalaw question about certifying a convicted
felon with a full pardon as a law enforcement officer:
Does a full pardon under chapter 940, Florida Statutes (1985), which
restores the civil rights of a person convicted of a felony, relieve the
pardoned person from the disqualification from certification as a law

enforcement officer imposed by section 943.13(4), Florida Statutes
(1985), on a person who has been convicted of any felony?

Sandlin 531 So. 2aat 1344-45. The Florida Supreme Court answered the
guestion in the affirmative, concluding that the Commission had the discretion to
certify a person with a felony conviction and full gubernatorial pardan “
appointment as a law enforcemefficer, but may refuse to do so if it deems him

to be of bad character, a poor moral risk, or an otherwise unfit appbihdeat

1347. Relying orsandlin a Florida appellate court has found that a different
licensing statute did not per se bar licensing a person with a federal felony
conviction whose civil rights, except for the right to possess a firearm, the Florida

governor restoredSeeKauk v. Dept of Fin. Servs.131 So. 3d 805, 80&9 (Fla.

Dist. Ct. App. 2014)
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Defendant Jackson asked thistrict court to instruct the jury ddandlin
which the district court did not dolhe district court decided that the Florickse
law was “irrelevant” andhatinstructing the jury on it “would just add confusion.”

This Court will reverse a district court’s refusal to give a requested jury
instruction only ff (1) the instruction is substantially correct, (2) the instruction
was not addressed in the charge actually given, and (3) the failure to give the
requested instructioredously impaired the dehdants ability to present an

effective defensé United States v. Drury396 F.3d 1303, 1318 (11th Cir. 2005)

(internal quotation marks omitted). This Court examines the jury charge as a
whole, determining whether the entire charge sufficiently instructed the jury about
the issuesid.®

Before turning to Defendant Jackson’s requested jury instruction, we review
the jury charge given by the district court. The district court first summarized the
conspiracy charge: “Count 1 charges that the defendant knowingly and willfully
conspired to: One, commit bribery of a government official; two, possession of a
firearm by a convicted felon; anldree, honest servicésud.”

The district court thesummarizedhe three substantive charges of “bribery
of an agent of a local government receiving federal funds in violation of 18 United

States Code Section 666(a)(1)(B)

%e review the district court’s resal to give a defendant’s requested jury instruction
for abuse of discretion. United States v. Chirinos, 112 F.3d 1089, 1101 (11th Cir. 1997).
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It's a federal crime for anyone who is an agenamforganization
receiving significant benefits under a federal assistance program to
corruptly solicit or demand or accept or agree to accept anything of
value from any person when the agent intends to be influenced or
rewarded in connection with certairamsactions of the government or
agency.

Next, the district court set forth the elements of that crime, which the government
must prove beyond a reasonable doubt:

1. The defendant was an agent of the City of Longwood and the
Longwood Police Department.

2. The City of Longwood and the Longwood Police Department were
government agencies during the years 2007 through and including
2011.

3. The City of Longwood and the Longwood Police Department
received in each of those years benefits greater than $10ded a
federal program involving some form of federal assistance.

4. The defendant solicited or demanded or accepted or agreed to
accept anything of value from someone other than the City and the
Longwood Police Department.

5. In return for the acceptance or agreement, the defendant intended to
be influenced or rewarded for a transaction or series of transactions
with the City of Longwood and the Longwood Police Department
involving something worth $5,000 or more.

6. That the defendant acted corruptly.

The district court explained to the jury that the parties had stipulated to facts
proving some of those elements:

Now, the parties have stipulated that the defendant was an agent of the
City of Longwood and the Longwood ke Department. The City of
Longwood and Longwood Police Department were governmental
agencies during the period 2007 through 2011, and during that period
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the City of Longwood and Longwood Police Department received in
each of those years benefits gredtan $10,000 under a federal
program involving some form of federal assistance.

The district court continued its charge by instructing the jury on the intent required
for the sixth element: “To act corruptly means to act voluntarily, deliberately and
dishonestly to either accomplish an unlawful end or result or to use an unlawful
method or means to accomplish d@heswise lawful end or result.The district
court also instructed the jury that it needed to find proof of these elements to
convict Defendaniackson of the substantive bribery offenses alleg Counts
Two through Four.

Defendant Jackson was not entitled to his proposed jury instruction on

Florida law!! This case is not about whether the Commission amutduld not

YDefendant Jacksancluded his proposed jury instruction on Floria within his
proposed instruction of the elements of § 666(a)(1)(B), which states in relevant part:

Although Florida law generally prohibits an individual conviction of a
felony offense from becoming a certified police officer, Florida law does not
prohibit a convicted felon from becomingartified police officer if he or she has
received a pardon, clemency, or restoration of civil rights from the Governor of
Florida. A previously convicted felon is eligible to become a police officer in
Florida if the Florida Governor grants him clememicsough an Executive Order
under Article 1V, Section 4 of the Florida Constitution that includes a restoration
of civil rights.

In summary, the Florida Criminal Justice and Training Standards
Commission, which is part of the Florida Department of Law Eefment or
FDLE, has the discretion to certify as a police officer a person who has had his
civil rights restored following a prior felony conviction. Although such a person
is eligible to become a police officer, the FDLE may refuse to certify a person as
a police officerif the FDLE determines that he is of bad character, a poor moral
risk, or an otherwise unfit appointee.

Additionally, a federal conviction is considered a felony conviction under
Florida law for purposes of determining a person’s eligybib become a police
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legally certifyMajzoub & a police officer under Florida law. Instead, the question
Is whether Jdcson corruptly accepted brib&sbe influencedr rewardedor
appointingMajzoubas a LPD law enforcement officer, and the evidence
viewed in the light most favorable to the jisryerdict—demonstrates that he did
ol

The district court’s instruction correctly explained the corinpnt
requirement based on our precedents and allowed the jury to determine whether the
evidence demonstrated that Jackson acted corruptly. Giving Jackson’s proposed
instruction on Florida law would have only served to confuse theajuwut the
requisitecorrupt intent In other words, the legal technicality of whether the
Commission could theoretically certify Majzoub had no bearing on whether
Jakson aced for an illegal goal because Jackson illegally appointed Majzoub
without the Commission’szquiredcertification. The district courthusdid not

need to give Jackson’s requested jury instruct®eeUnited States v. Schlel22

F.3d 944, 969 (11th Cir. 1997) (“If the instruction would not assist the jury in
deciding the issues before it, the district court need not grant defesdant

request.”).

officer only if the federal crime would also be a felony offense under Fletada
law. A federal conviction for securities and mail fraud using the instrumergalitie
of interstate commerce is not a felony offense under Flonda la

28



Case: 16-10946 Date Filed: 05/12/2017 Page: 29 of 29

Alternatively, weconcludethat Defendant Jackson was not prejudiced by
the district court’s failure to give his requested instruction because the district
court’s instruction properly stated the law and because Jackson was given the
opportunity to present evidence and arguectiteuptintent issue at closing

argument.See Conroy v. Abraham Chevroldtampa, InG.375 F.3d 1228, 1235

(11th Cir. 2004).Indeed, Jackson’s counsel used alnmiséntire closing
argument to persuasively present the case that the evidence demonstrated Jackson
lacked corrupt intent. The jury, however, rejected that defénse

V. CONCLUSION

Based on the foregoing reasons, we affirm Defendant Jackson’s convictions
for conspiracy and federal funds bribery untieJ.S.C. 8 371 and 666(a)(1)(B).

AFFIRMED.

1?Defendant Jackson also appealed the denial of his motion to dismiss the indictment.
Jackson sought to dismiss the indictment on the grounds that the government told the grand jury
that Florida law prohibits a convicted felon from becoming a poligeasff We review the
denial of a motion to dismiss an indictment for abuse of discretimited States v. Mcllwain
772 F.3d 688, 693 (11th Cir. 2014). That Florida&-question is largely irrelevant because
Jackson appointed Majzoub without any certification. Jackson has shown no abuse of discretion
as to this ruling.

Additionally, because the ultimate answer to the legal question of Majzoubtsli&jig
for certification was irrelevant, we affirm the district court’s evidentiaiyngs, which we als
review for abuse of discretion. Middlebrooks v. Hillcrest Foods, Inc., 256 F.3d 1241, 1248 (11th
Cir. 2001). Jackson sought to question the FDLE’s attorneys about their internal deliberations
and conclusions on (1) whether federal law would prohibjzbe from carrying a firearm as a
police officer and (2) whether Florida law completely barred Majzoub fromnbieg a police
officer. The evidence Defendant Jackson sought to admit had no bearing on his good faith
defense and was thus irrelevant under Federal Rule of Evidence 401. Fed. R. Edee 4080
United States v. Troya, 733 F.3d 1125, 1131 (11th Cir. 20T evidence must be probative
of the proposition it is offered to prove.”) (quotibaited States v. Glassef73 F.2d 1553, 1559
n.4 (11th Cir. 1985)).
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