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MARCUS, Circuit Judge

In October 2015, Max Jeri arrived at Miami International Airport on a flight
from Lima, Perycarrying7.95 kilograms of cocaingecretedn various itemsn his
luggageincluding jackets, notebooks, purses, and pillows. Jerchaged, tried by
a jury, andconvicted of importing controlled substance aafipossessing
controlled substance with the intent to distribubs the eve oftrial, the
Government came infpossession of a video filmed fatelevision show“Drug
Wars” that wasfilmed at the airport durinthe seizuref the drugs Jeri was
carrying The film showed theocainethathad beemecovered from Jeri’s
luggage Jeri was given a copy of the video on the morning of trial, but his motion
to continue the trial wadenied andhe casg@roceeded before he had a chance to
watch the video.

Jerinow appeals the denial of his motion for a new trial @radlenges
several of the trial court’s rulingde cites several errors, including tthe trial
court’s denial ofr continuanceéeprived him ohis right to counsekhatthe court
erredby excludingwhat he characterized as the exculpatory “Drug Wadso
and several transcripts taken from controlled calls and text messages that Jeri
placed under the guidance of law enforcement after he was taken into ctisbdy
the trial courtimited his ability to crossexamine two Government witnesstsat

the trial courimproperly allowed lay witness to testify as an expetlowedthat
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witness to testify regarding an ultimate issue of the casegllmwekedanexpert
witnessto testifyaboutdrug-courier profilesthat thetrial courterroneously
instructed the jury on deliberate ignoranaed,finally, that the cumulative effect
of these errors entitles him to a new trial.

After closely reviewing the entire record, we cannot say thdtitdecourt
abused its discretion in denying Jeri’'s motion for a new trial. Althouggthinkit
would have been wiser to alloveri time to view the video before startiig trial,
the tape was not exculpatapd Jeri has not come close to establishing specific
and substantial prejudice from this omissi@ve can discermo other errors in this
record, ad, therefore affirm the judgmenof the district court

l.

On October 9, 2015, Max Jeri arrived at Miami International Airport aboard
American Airlines Flight #918 from Lima, Peru. Uplis arrival, he headed to
passport control. The attending Passport Control Officer, David Saaaskied,
him severaktandard entry questions and ultimatelierred him for secondary
screeningbecause his answers appeared tovbegy vague” his responses eve
“very long” he would not makéeye contact,and he waslooking around for
answers.” According to Saavedfd,all appeared suspicious Jeri then entered
the countrygcollected his two checked bagsd proceeded f@customs

examination. CBP flicer Claudia Laucerica askeeriwhether the two items of



Case: 16-11418 Date Filed: 09/05/2017 Page: 4 of 39

checked luggage, the catoym bag, and the dufyee bag he was carrying were his;
whether everything belonged to him; whether he had packed everything by
himself; and, finallywhether he wagansportinganything for anyone elseleri
answeredhe first three questions affirmatively and faisthe fourth,explained

that he was transporting some souvefiom his sister and somendies for his
children.

Laucerica andCBP Officer Carlodguinaoperedthe bags.Immediately
theysaw some adubized winter jackets and smelled “some odor of perfume
bottle of perfume was found in his luggage, thatperfume had a differersimell
than theodoremanating from the jackets. The officasked Jeri about the
perfume and why it smelled so stronghg “said they probably put perfume on it.”
The officersalsoaskedleriabout the jackets, andotably,he explainedhatthey
were for his children in New York. Laucerica ran the jacketsutlin an xray
machine and sawregularitiesthatappeared to shoamall packagesoncealed
inside the jacket Around the same time, Iguimaticed thatleri’s luggagealso
containedpurses and pillows that felt abnormally thickhe officers cutthese
items operand foundstill more small packages inside.

Thesubstances contained withimese packagesere field tested and
indicated gpositive resulfor cocaine. In all, the officefeundtenpurses, four

adult jacketsthreechildren’s jacketsseverahotebooksthreepillows, andtwo



Case: 16-11418 Date Filed: 09/05/2017 Page: 5 of 39

bottles All of the purses, jackets, notebooks, and pillows were filled pattkages
containng powdered cocainghe bottles contained liquid cocaini. all, the
officers recoveredome7.95 kilograms of cocaehydrochloridefrom Jeri’'sthree
bags. No property receipts or reports indicated which items containing narcotics
were taken from which pieces of luggage, the: officersexplainedall of Jeri’s
bags contained some amountotaine Laucerica testied that three of the purses
containing cocaine were takéom Jeri’s carryon bag.

Jeri was read hislirandarights in Spanish (hdid not speak English); he
waived them and agreed to speak to law enforcentémtold the officers that in
his walletthey would finda business card with the name of the person for whom
he was transporting the bags. The businessocanréined the nanféancy Lopez,
one of Jeri’'scoworkes at a nursing home in New Yorkleriexplainedthat in
SeptembeR015, he approached Lopez, wiknew owned a travel agency, to
ask if she had any cheap tickets to Peru. A few days later, Lopez told him that she
would give him dree ticket if he would transport two bags from New York to
Peru andhen return withwo bags from PeruAfter he agreed, Lopez purchased
his ticket and gave hiitihe bags to take from New York to Pethgycontained
electronic items, toys, and shoes. WHengot to Peru, he met Lopez’s sister and
gave her the suitcaseBeforeheleft Peru, he met Lopez’s sistagain at the

airport; sheaccompanietim toan American Airlines ticket countewhere she
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opened the bags and showed him what was insieiethenchecked the bags and
boarded thdlight to Miami.

Jerifurtherexplainedha he had met Lopezometen yearearlierand that
he had previously transported bags for Lopez2014 Lopez gave him a ticket
from New York to Peru in exchange for transporting bags to Peru, but Jeri refused
to bring bagdackto New York. He saidthat he had seen drug seizures on the
news and on the Discovery Channel and did not feel comfortable transporting bags
from Peruto the United States

The officers asked Jeri why he had lied to them about the jackets, initially
assertinghat they werdor his children He claimedhe “didn’t see anything
wrong with it, and he was also trying to move along with the procés=scbrding
to Homeland Security InvestigatigHSI) Officer Eduardo Escobar, Jéhien
“stoodtherefor a while almost trying ... to think of what to say before
remarking “I can’t believe she did that to me, we have known each other for 10
years.”

Hours after theseizure Jeri volunteered to make several contropadne
calls toLopez The hw-enforcement officers coachddrion what to saythe goal
was to elicit inculpatory comments from Lopez alibetcontents of the luggage.
Jeri told Lopez he was concerned the bamygained drugdut she repeatedsaid

the bags were clean and asked him to continue his trip to New York. The officers
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alsoarranged a controlledelivery of the bags, but the individuals who came to
pick them up refused tiake possession and lefinptyhanded No arrests were
made.

Jeri waghenindicted by aederalgrand jury in Miami for one count of
importing a controlled substance in violation of 21 U.S.@58(a) and one count
of possession with intent to distribute a controlled substance in violation of 21
U.S.C. 8841(a)(1). In various pretrial motionsleriobjected to the Government’s
requesto exclude transcripts of the controlled calls and text messagedgsand
objectedto one of the Government’s experts. These motions were deledad.
alsomoved for a continuance twice, seeking additional time to review evidence
and investigate potential withessé®oth motions were denied.

On theeve oftrial, the prosecutiotearnedor the first timethat a film crew
from the television show “Drug WarsVasat Miami International Airport at the
time of Jeri’s seizure. The proseaunformed defense counsel atideothat had
been madand saicevery effortwould be madéo obtain a copy of the footage.
The prosecution received a copy from the show’s production company on the
evenng before trial (December 13); theyformeddefense counsel at 8:52 p.m.
that they had obtained a copy of the video and would make it available. The video

was produced to defense counsel at 8:30 a.m. on the mafrtimg first day of trial
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(December 14 but the trial court denied Jeri's requestdarontinuance or a recess
to allow him armopportunity to view the videbeforethetrial started

The tial beganon December 14, 2015, and lastedy a day and a half.

And the only question at issweas whether Jeri knew thenas cocainén the
luggage hdadtransporéed The Government called six witnesses: CBP Oficer
Saavedra, Laucericandlguing HSI Officer Escobgrand twoexpert witness
Special AgenMarco Suarezand Doraida Diata forensic chemist with the Drug
Enforcement Administration At the end of the first day, the deflamtmoved for
a mistrialbecaus¢he courthaddenedhis motion fora continuance antdecausét
had admitteagxpert testimonyrom Escobar The next day- afterthe defense had
an opportunity to view the “Drug Wars” videeJeri’'s counsebfferedthe video as
evidence The district court denied that application as wel asnewednotion

for a mistrial.

Jeri did not call any witnesses or testify on his own lhelddter the
Government rested, the defense renewed its previous motions for a yaigiial
without successThe jury receivethe trial court’snstructions- including an
instruction on deliberate ignorance, as requested by the Governraedtleft to
deliberate at 10:30 a.m. on December TBe jury finished deliberating at 11:50

a.m. and returned a guilty verdict on both counts.
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Jeri was sentenced two and a half months.laf@éePresentence
InvestigatiorReport recommendeah offense levebf 30 anda criminal-history
categoryof I, yielding a guidelines range of 97 to 121 months. Jeri was sentenced
to 120 month®n bothcounts to be served concurrently, followed by four years of
supervised releasd he defendantinsuccessfully movefr a new trial, and he
timely appealedhis convictions to this Court

Il

Jeri first claims that the district court’s denial of his motions to continue
violated his right to counsély impairing his ability to present a defens&Ve
review a district court’slenial of a motion for continuance only for an abuse of

discretion.” United States v. Valladares, 544 F.3d 1257, 1261 (11th Cir)2008

“To prevail on such a claim, a defendant must show that the denial of the motion
for continuance was an abuse of dision which resulted in specific substantial

prejudice.” United States v. Verderame, 51 F.3d 249, 251 (11th Cir. 1995)ve

see itwhile the district court would have been wiser to allow a continuamee
are harepbressed to sayn this recordihat theerror was fatal. Jeri has nmime
close to showingpecific and substantial prejudice because the velezaledhe
contents of the luggage only after they had been removed frovatiibesbags

andnone of the filmexculpatd Jeri.
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“The Sixth and Fourteenth Amendments to the U.S. Constitution guarantee
that any person brought to trial in any state or federal court must be afforded the
right to assistance of counsel before he or she can be validly convicted and
punished by imprisonment.Id. And “[i] mplicit in th[e] right to counsel ishe
notion of adequate time for counsel to prepare the defeideat 252. Thus,
under some circumstancéise “denial of a motion for continuance of trial may
vitiate the effect of thifsundamentatight” by “render[ing] the right to defend with
counsel an empty formalityid. at 251 (quotations omittedBnd depriving the
defendant onopportuniy to adequately prepare his defense.

“Thereare no mechanical tedtsr deciding when a denial of a contingan

Is soarbitrary as to violate due procesdJhgarv. Sarafite 376 U.S575,589

(1964) Rather, “[tlhe answer must be found in the circumstances present in every
caseparticularly in the reasons presented to the trial judge at the time the request
Is denied.” Id. We have explained that thigllenial of a continuance, requested

by a defendant in order to permit additional preparation for trial, must be upheld
unless tke defendant can show an abuse of discretion and specific, substantial

prejudice.” United States v. Saget, 991 F.2d 702, 708 (11th Cir. 1993). “To make

such a showing, [the defendant] must identify relevant;aumnulative evidence
that would have been presented if his request for a continuance had been granted.”

Id. We havealsoconsidered the “time available for preparation, the likelihood of

10
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prejudice from denial, the accused’s role in shortening the effective preparation
time, the degree of complexiobf the case, anithe availability of discovery from

the prosecutiofi United States Wptain, 531 F.2d1281, 128§5th Cir. 1976)

(footnotes omitted).

The facts of this case suggest to us thatrial court would have been wiser
to granta continuane or at least a short recegdter all, thevideo was notnade
available to Jeri until the morning of trial anddid notgetto watchthe video
until after the first day of the degnda-half-long trial, by which time five
Government witnesses had already testified

However,we camotsay that this error was fatal becadseihas not shown
(as he must) specific or substantial prejudiaasedy the denial of a continuance
The essential point is that the vidgdmwedthe luggage onlgfterthe contents had
been unloaded araiterthe contraband had been removétie videodid not
depictthe contrabands it was unloaded froderi’sbags, and idid not show the
initial search of the bags that revealkdcontraband.The clips that Jeri sougtu
introduce showditems inside open suitcases, items being removed Jeoiis
personabkuitcaseanditems being returned thatsuitcase.The defenssays these

clips provethat Jeri was not carrying cocaine in his personal aanrgagand

1 In Bonner v. City of Prichal, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), this Court
adopted as binding precedent all decisions of the former Fifth Circuit handed downoprior t
October 1, 1981.

11
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Impeachthe gowwvernment witnesses who said otherwise. However, these clips also
showedthe items that containembcaine-- thenotebooks, purses, jackets, and
pillows -- alreadylaid out on a table, indicating thitieyhad beememovedbefore
anything was filmed Indeed, ve have no way ofelling from the video which
purses, pillows, and jackets came from which suitcase

In these circumstancesgevare hargpressed to see how a video showing
contrabandlreadyspread out on tables would have exculpated Jethe
absence of any footage @fcaineactually being removed from the suitcases,
videofilmed after the cocaine had been removed does not add much, if anything at
all, to anevaluation of whether Jeri knew the suitcases contaioegineor
whether his arry-on bag also containembcaine The officersdepictedon the
video repeatedly mentiedthatcocainewasfound in all three bagdrinally, it's
worth noting thathe defense spent muchitdf crossexamination of Officer
Laucerica highlighting the mesteps in her examination, including her failure to
create itemized property receipts delineating which items containcajnewere
pulled from which suitcase. Thus, even if it was a mistaldeny the motionot
continue, Jeri has not showpecific,substantial prejdicestemming from the
delay.

Jeri’s earlier motions to continue fare no better. Those applications sought

additional time to investigate and interview potential witnesses, namely,

12
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individuals who appeared on the transcripts of the controlled calls. However, to
succeed on these claims, Jeri must show that “due diligence has been exercised to
obtain the attendance of the witness, that substantial favorable testimony would be
tendered by the witness, that the witness is available and willing to testify, and that
the denial of a continuance would materially prejudice the defendihtat 1287
Jeri’'s motions do not satisfy this score and merely claim, only at the highest order
of abstraction, that he “needs more time to investigate the information.” This bare
assertion, without more, is not enough.

Despite thiobviousconclusionit is worth reiteratingthat a scheduled trial
date should never become such an overarching end that it results in the erosion of
the defendant’s right to aifdrial.” Id. at 1291. The costattendant to a
continuanceavere low, but theotentialrisk tothe defendanwasreal While we
are acutely aware dtedistrict courts’ heavy caseloadadfully appreciate the
important public interest in their expédus resolutionit is often wise taounsel
patience in finding thedelicate balance between the defendant’s right to adequate
representation by counsel of his choice and the general interest in the prompt and

efficient administration of justice.United States v. Bake432F.3d 1189, 1248

(11th Cir. 2005)abrogated in part on other groundshmwis v. Washingtonb47

U.S. 813 (2006)

13
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1.

Jeri raiseseverabthertrial-related issuethat hesayswarrant a new trial
First, heclaimsthat he was prejudiced by thelayed disclosure of the “Drug
Wars” videoand thathetrial court abused its discretion by excludihgvideo
and the transcripts of the controlled calls and text messdgeasalso offers that
the trialcourt improperly limited his ability to crossxaminetwo witnessesand
allowed two Governmemitnesses tamproperly opine Finally, hechallengeshe
jury instructionsdbecause they included a deliberate ignorance instruciimare
persuaded by none.

“A timely motion for new trial is addressed to the sound judicial discretion
of the trial court; therefore, “[ajdecision denying a new trial motion is reviewable

only for an abuse of that discretiénHercaire Int’l, Inc. v. Argentina, 821.Zd

559, 562 (11th Cir. 187). In evaluating whether specific trial errors warrant a new
trial, we apply the harmlessra standardound inFed R.Civ. P. 61. Rule 61

says thata new trial is warranted only where the error has caused substantial
prejudice to the affected pwrtor, stated somewhat differently, affected the party’s

substantial rights or resulted in substantial injustice).” Peat, Inc. v. Vanguard

Research, Inc378 F.3d 1154, 1162 (11th Cir. 20qduotations omitted) With

this deferential standard in mind, the challenged trial rulings are taken in turn.

14
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A.
Jeri first challenges thadelayed disclosure of the “Drug Wars” video, as well
as thetrial court’s exclusion of the video and transcripts of the controlled calls and
text messages. We have already addressed the delay and the attendant motions for
a continuance. As fdhedistrict court’s evidentiary rulingsve review onlyfor an

abuseof discretion. United States v. Wilk, 572 F.3d 1229, 1234 (11th Cir. 2009).

“An abuse of discretion occurs if the district court applies an incorrect legal
standard or makes findings of fact that are clearly erronedds."Erroneous
evidentiary rulings will not result in reversal if they are ‘harmless,” meaning that
the party asserting error has not shown prejudice to a substantial tiyhted

States v. Burstqril59 F.3d 1328, 1336 (11th Cir. 1998). fiB}s that do not

‘affect substantial rigls must be disregardéd.United States Wrazier 387 F.3d

1244,1266n.20(11th Cir. 2004)en banc)quoting FedR. Crim. P. 52(a)).
1.
The trial court excluded the video, saying thatas “unhelpful, cumulative,
irrelevant, and potentiallgnisleading’ Jeri makeswo argumentsegardingthe
“Drug Wars” video. First, he says that the delayed disclosure of the evidence

amounted to aiolation of Bradyv. Maryland 373 U.S. 83 (1963)He alsoclaims

that the exclusion of the video violatda Due ProcesLlausebecause he was

prevented from presenting relevant evidendeither claim is persuasive.

15
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The Supreme Court has long held thatippression by the prosecution of
evidence favorable to an accused upon request violates due procesthehere
evidence is material either to guilt or to punishment, irrespective of the good faith
or bad faith of the prosecutionld. at 87. Evidence that would impeach

government witnesses also falls into this categ&seUnited States v. Bagley

473 U.S667,676(1985). “A Bradyviolation can also occur if the prosecution
delays in transmitting evidence during a trial, but only if the defendant can show
prejudice £.9, the material came so late that it could not be effectively used.”

United States \Beale 921 F.2d1412,1426(11th Cir. 1991) To establish a

violation of Brady,then,“a defendant must show that: {th§ prosecution
suppressed evidence; (RBe evidence was favorable to him; andt(f®) evidence

was material to the establishment of his guilt or innocenkzk.’"Evidence is

material ‘Only if there is a reasonable probability that, had the evideeena
disclosed to the defense, the result of the proceeding would have been different.
Bagley, 473 U.S. at 682To succeed, therefore, the defendant must showtthat “
favorable evidence could reasonably be taken to putlioée case in such a

different light as to undermine confidence in the verdigtyles v. Whitkey, 514

U.S. 419, 435 (1995)
Jeri does notlaimthat the Government purposefully suppressed the yideo

rather, he saythat the video was discloséab late to beof anyuse in hisffortsto

16



Case: 16-11418 Date Filed: 09/05/2017 Page: 17 of 39

impeach the Gvernmens witnes®s But after viewing the videave conclude
thatit was not material to Jeri’'s defersedthat had it been admitted,would not
have changed the resulgain, the video was not exculpatory becausdawed
thattheseizedcocainenadalreadybeenlaid out on a tabtdt did not show the
cocaineas it waseing pulled from any of theags The video clips had precious
little bearing on whether Jeri knew he wassportingcocaine(the ultimate issue
in the casedr on which bagcontained cocainehen Jeri entered the countriy
short, the video clipdid not make the knowledge element angre or less certain
and th& exclusion did not preclude Jeri frgmnesenting his defensén fact he
repeatedly argued that his personal camypbag did not contaicocaine On this
record, there was riBradyviolation.

Jeri’s second claim groundeddne process substantially overlaggh his
Bradyargument. It i:i0 more convincing than the fishe Theexclusion of four
types of evidencenay, in somecircumstancesviolate the Compulsory Process and
Due Process Clausg4) evidence “directly pertaining to any of the actual
elements of the charged effse or a affirmative defense”; (Zvidence
“pertainingto collateral matters that, through a reasonable chain of inferences,
could make the existence of one or more of the elements of the charged offense or
an affirmative defense more or less certain”; €9)dence that is not itself tied to

any of the elements of a crime or affirmative defense, but that could have a

17
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substantial impact on the credibility of an important government witness”; and
(4) evidence that,While not directly or indirectly relevant to any the elements
of the charged events, nevertheless tends to place the story presented by the

prosecution in a significantly different light, such that a reasonatylarnjight

receive it differently.” United States v. Hurn, 368 F.3d 1359, 1363 (1ith

2004) However,even a constitutional error of this nature is subject to harmless
error review: “[A] conviction tainted by constitutional error must be set aside
unless the error complained of was harmless beyond a reasonable doubs,”
514 U.S at436 (quotations omitted).

The videodoes not fit into any of thlurn categories It does not directly
pertain to the actual element of the chargiense thatvasat issue at trial (Jeri’s
knowledge) it does not make that element any more ordestin it does not
pertain to collateral matters that conéke the existence tfatelement more or
less certainand finally, it does noplace the prosecution’s story in a significantly
different light The videoalsodoesnot substanti& affectthe credibility of
Government witnesses, agdmecauseat only showedthe cocaine after remav
from Jeri’s luggage Most significantly, i does not refutanytestimony that
cocaine was found in several vessels secretédriis carryon bag Thedistrict

court did notviolate the Due Process Clauseexcluding the video.

18
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2.

Jeri also challenges the exclusion of several transcnate of the
controlled callsleri had placetb Lopez. As instructeby law-enforcement
officers, Jeri told Lopez tht a white powder was leaking out of one ,lzhgt he
smelled a strange od@nd that he was not comfortable traveling furtiespez
explainedthat the powder was “vitamirighat the smell was “oregariand that
he should continue on his travels. Lopez then called Jeri back with another woman
on the line who assured him that the bags were checked in Patidarad contain
drugs Theofficers also sent text messages to Loezassociatesandher
cousinin an unsuccessfattempt to arrangtr atransfer of the bagsrThe trial
court excluded these transcriptiso,asbeinginadmissible hearsay and otherwise
irrelevant. We can discern no abuse of discretion in these evidentiary calls.

Hearsay iglefined asan outof-court statement that affered as evidence
“to prove the truth of the matter asserted in the statement.” Fed. R. Evid..801(c)
Hearsay evidence generally inadmissible unlegdalls under one of the stated
exceptios to the hearsay ruleSeeFed. R. Evid. 80304; Baker, 432 F.3d at 1203
As relevant to this case, the stafemind exceptiorsays that statements “of the
declarant’s themexisting state of mind (such as motive, intent, or plan)” are

admissible. Fed. R. Evid. 803(3¢ccordUnited States WRiverg 780 F.3dL084,

1092(11th Cir. 2015)“Generally, an oubf-court statement admitted to show its

19
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effect on the hearer is not hearsayHowever, before a statement that would
otherwise beénadmissible hearsay “can be admitted under 803(3) to show the
declarant’shen existing state of mind, the declarant’s state of mind must be a

relevant issue in the caseUnited States v. Scrim@&19 F.2d 996, 1000 (11th Cir.

1987).

To the extent Jeofferedthe transcripten orderto prove the truth of his or
Lopez’s statemnts the transcripts were properly excluded as hearsay. dAtiet
extent they were offered to illuminate the state of mind either of the defendant or
of Lopez, they were properly excludeBor starters)eri was coacheoly law
enforcemendn what to sayso his statements caéardlybe said to reflect his true
state of mind Jeri also claims, howevehat the transcriptsevealLopez’sstate of
mind -- but Lopez’s state of mind is wholly irrelevaritopezwasnot on trial, and
indeed, introducing the transcripts might have confused the jury on this dtmre.
did anything Lopez said illuminate the defendant’s state of ntinaklly, Jeri
claims that the transcripts should have been admitted under the rule of
completeness, found in Fed. Civ. P. 106 Rule 106 says that “[i]f a party
introduces all or part of a writing or recorded statement, an adverse party may
require the introduction, at that time, of any other past any other writing or
recorded statemertthat in fairness ought to be considered at the same time.”

Fed. R. Evid. 106 However, the Government did not introduce any part of a

20
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written or recorded statement. Rather, various witnesses testified from their

personal experienseegarding what Jeri told them duringperson interviews.

Plainly, the transcripts were not required to qualify, explain, or contextualize Jeri's

in-person statements, and there was no abuse of discretion in excluding them.
But evenif we were to assume thtte transcripts wenelevant and

admissible, their exclusion was harmleSgeUnited States v. Hand$84 F.3d

1322, 1329 (11th Cir. 1999) (“An erroneous evidentiary ruling will result in
reversal only if the resulting error was not harmles€9r one thingthere was
strongevidertial, if circumstantial, foundatiothat Jeri knew he was transporting
cocaine. Jeri hapreviouslyrefusedo transport.opez’'sbags back from Peyu
supposediypecauséhe had watched the news and had seen drug seizures on the
news ... and he didn’'t feel comfortable” with transporting bags from Peru to New
York. Neverthelesghis timehe agreed to transport bags both to and from,Peru
despite his earlier concerns about drug seizurdesalso lied to the agents by

saying among other thingshat he was carryingackets for his children.

Moreover, every bag that he carried and every bag that he checked contained
cocaine concealed in notebooks, jackets, purses, or bdiles. if thetranscripts

of the calls andhetext messages had been presd, there is ne@asonable

likelihood that the outcome would have beerfehént.

21
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B.

Jeri next claims that theial courtabused its discretion by limitirfgs cross
and recros&xaminatiorof two Government withnesseSfficer Laucerica and Agent
Escobar “T he trial court has broad discretion unfieederal Rule of Evidente
611(b) to determine the permissible scope of eexssgnination and will not be

reversed except for clear abuse of that discretitmited States Wiones913

F.2d1552 1564 (11th Cir.1990);see alsd-ed. R. Evid. 611(b)‘Cross-

examination should not go beyond the subject matter of the direct examination and
matters affecting the witness’s credibility. The court may allow inquiry into
additional matters as if on directarination.”). “The denial of a defendaist’
Confrontation Clause right to cresgamination is examined for harmless error.”

United States v. Ndiaye, 434 F.3d 1270, 1286 (11th Cir.)200®he correct

inquiry is whether, assuming that the damaging ptieoft the crosseexamination
were fully realized, a reviewing court might nonetheless say that the error was

harmless beyond a reasonable douhd.”(quotingOlden v. Kentucky488 U.S.

227, 232 (1988).
It is well established that “[t]he right of confrontation guaranteed byiittle S

Amendment includes the right of cremsamination.”_United States ankford,

955 F.2d 1545, 1548 (11th Cir. 199However, “[the defendant’s right to cress

examine witnesses is not without limitation. He is entitled only to an opportanity f
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effective crossexamination, not crossxamination that is effective in whatever way,

and to whatever extent, the defense miglsh.” United States v. Baptista

Rodriguez 17 F.3d 1354, 1366 (11th Cir. 1994) (quotations omitt&tie district

court retains “wide latitude” to “impose reasonable limits on such-exa®ination
based on concerns about, among other things, harassment, prejudice, confusion of
the issues, the witness’[s] safety, or interrogation that is repetitivdyomarginally

relevant.” Delaware v. Van Arsdafl75 U.S. 673, 679 (1986).

Theavailability of recrossexaminatioriikewisefalls within the trial court’s

broaddiscretion but “[a]s opposed to crossxamination, a defendahés no

constitutional right to recrossxamination.” United States v. Ros83 F.3d 1507,
1517-18(11th Cir. 1994). Rather, he has only a “limited right to reeross
examination where a new matter is brought out on redirect examinatebnTo
allow redrect examination on new material but to deny reeessnination on the
same materiahayviolate the Confrontation Clauséd. at 1518. However,
“[r]leversal is not required if, assuming the damaging potential of recross
examination was fully realizethe error was harmless beyond a reasonable
doubt.” Id. In this analysiswe considefthe importance of the witness’[s]
testimony in the prosecution’s case, whether the testimony was cumulative, the
presence or absence of evidence corroborating or dasting the testimony of the

witness on material points, the extent of cresamination otherwise permitted,

23



Case: 16-11418 Date Filed: 09/05/2017 Page: 24 of 39

and ... the overall strength of the prosecution’s cadd.(quotingVan Arsdall
475 U.S. at 684).

As for Laucerica, Jertlaims thatrossexamination wasmproperly limited
in the following exchange:

Q. He told you a little bit more information about Fancy [Lopez], didn’t he?

A. He was mentioning about that that’s his friend for they work together,
but --

[Government]: Objection, Your Honor; this is hearsay.

THE COURT: Sustained.
While this question alone may not have elicited a hearsay response, any further
guestions about what Jeri told Laucerica wdikiely haveelicitedhearsay. But
even if thisevidential rulingwas error-- and we don'’t think that it was it would
not only have been harmless barmlesdeyond a reasonable doubVhatJeri
told Laucerica about Lopez had already come into evidandevas repeated later
in the trial Earlierduringcrossexaminationlaucerica testified that Jesaid
Lopezwas his friend, that he had gotten his ticket from &edthat they work
together.Later, Agent Escobar testified that Jeri said he had known Lopez for ten
years that they worked togethandthat he “c[ould]n’t believe she did that to
[him].” These statements were repeated throughout the testimbayadrica and

Escobar.
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Moreover Jeri’'s additional claim that Laucerica’s statements should have
been admitted under the rule of completeness likewise fallststatise the
Government never attempted to introduce any written or recorded evidence of the
calls. There was no statement for Laucerica to complete.

As for Escobar, Jeri raises two issues. First, the defendarthsaysl
court improperly sustained two objections durmgcrossexaminationn the
following exchanges:

Q. Now, he tells CBP that he is carrying souvenirs for his sister, correct?
A. | believe so.
[Government]: Objection; hearsay.

THE COURT: Sustained.

Q. So he continued to insihat this woman was his friend for 10 years,
they were close, and he thought she would never do something like this to
him, correct?

[Government]: Objection; calls for speculation.

THE COURT: Sustained.
To the extent the first statement, regarding the souvenirspffexsdto prove
whether Jeri was carrying souvenirs, it was properly excluded as heAssay.
the second statement, Escobar would not have needed to specatdtto tell
the jurywhether Jeri said he was closd.tipez. But even if the trial court had

erroneously ruledagain,anyerrorwould beharmless Testimony on these points
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had already been elicited lengthand wasamplifiedlater in the trial. Thus,

Officer Laucerica testified, on both direct and cregaminationtha Jerisaidhe
was carrying souvenirs for his sisteo that fachadalreadybeenpresented to the
jury by the time Escobar testifiedAnd during crossxaminationfEscobar
repeatedly mentioned without objecion -- Jeri’s statement that he had known
Lopez for ten yearandthathe thoughshe“would never do something like this to
him.” Only later, when defense counsel asked Escobar whether Jeri had
“continued to insist” that he and Lopez were close and that she woulddwever
something like this to him, was an objection based on speculation sustained.
Indeed, even after the objection, defense counsel continued to refer to that
statement and the trial court eventually allowed that statement in for its effect on
the listener The repeated mention of these facts strongly sugtiedtthese
rulings-- even iferroneous- wereharmless.

Jerioffers a second line of attack. He claims thatGovernment’s new line
of questioningf Escobar- “Have you ever interviewed a dregurier who came
equipped with a back story?” and “So in the context of drug couriers, what's a
back story?-- during redirect examinatioshould have been excludedhe
defense counsel’s objections were overruled. The trial edtgotbarrecny
recrassexamiration Jerisaysthese limitationstoo,deprivedhim of his right to

confronthis accusers

26



Case: 16-11418 Date Filed: 09/05/2017 Page: 27 of 39

Onredirect examinatioikscobar was asketbr the first timejf he had
“ever interviewed a drug courier who came equipped with a back story,” what a
back story is, and whether drug couriers are ever given anything to corroborate
their back storiesAs we see itthese questions were not beyond the sobplee
cross-examination- rather, theyent directly to the credibility of Jeri’'s defense
that he was “duped” by LopeDuring crossexaminationdefense counsel
repeatedly mentioned Jeri's statement that “he thought she would never do
something like this to him” in an attempt to bolsterdla@m that Jerdid not know
he was carrying narcotics and had been seasigersaid this was his “entire
defense.” The prosecution was entitled to challemdjeof this byprobing the
witnesson redirecaboutwhether tle statemats were part of a back story given to
Jeri byLopez or, put differently, whether Jdnad been coached on his answers
There was nabuseof discretionin denying Jeri the opportunitp recross the
witness

But even if Jerhadnot operdthe door to this line of questioningth his
crossexaminationthe deniabf recrossvas harmlessThe import of the new
information was minimal, especially in light of later testimdmgught ouby the
defensdrom Agent Suarez Jeri himselfaskedthe Government’s drugourier
expert, Suarez, questions abduigtrafficking organizations antthe informaion

that couriers are provideahd could have probed Suarez further on that pdiot
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hasJeriexplainedwhat recrosgexamination may havestablshed or,indeed,
whatspecificquestions he was precluded from askiMpreover the trial court
did not prevent Jeri from calling Escobar as his own witreegsctorthat also
supports a finding of harmlessneg&eeRoss 33 F.3d at 1518A]lthough the
court denied Appellant the opportunttyrecrossexamine Herrerahe court in no
way prevented Appellant from calling Herrera as his own witness and questioning
him directly about his observations."frinally, the Government’s case against Jeri
wasstrong. In short, le has not come close to establishnogv the opportunity for
recrossexamination would have affected the outcome of the. case
C.

Jerialsochallenges th&estimony oftwo Governmenivitnesseslay witness
Escobar aneéxpert withesSuarez “We review the district court’s ruling
regarding the admissibility of the agent’s lay testimony under Rule 701 for a clear

abuse of discretion.”_United States v. Jayyossy F.3d 1085, 1102 (11th Cir.

2011). “We review for abuse of discretidime district court’s decisions regarding
the admissibility of expert testimony and the reliability of an expert opinion.”
Frazier 387 F.3cht 1258
1.
Jeri claims that the district court improperly permitted Escobar, a lay

witness, to testify as an expert albwedEscobar tapine abouthe ultimate
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Issue in the case. Opinion testimony by lay witnesses is goverrieztibyaRule

of Evidencer01, whichlimits the testimonyo opinions that are “rationally bad

on the witness’s perceptigri helpful to clearly understanding the witness’s
testimony otto determining a fact in isstieand“not based on scientific, technical,
or other specialized knowledge within the scope of Rule’762d. R. Evid. 701
Notably, “Rule 701does not prohibit lay witness from testifying based on
particularized knowledge gained from their own personal experientiestéd

States v. Hill 643 F.3d 807, 841 (11th Cir. 2011

In this case, Escobar was slated to testify as a lay witness and was not
noticed as an experderi claims howeverthat Escobar’s lay testimony
impermissibly crossedverthe lineinto expert testimony. But “[jJust because [a
lay witness’s] position and experienoeuld have qualified him for expert witness
status does not@an that any testimorhe givesat trial is considered ‘expert

testimony” United States v. LeCroy41 F.3d 914, 927 (11th Cir. 2006)ay

witnesses may draw on their professional expertacguide their opinions
without necessarily being treated as expert withesSesid. Indeed law-
enforcement officers can testify as lay withesses even though their expertise often

makes them more efficient or productive at their jogBseJayyousi 657 F.3d at

1103-04.
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Theclaimed errobegan whenon redirectthe prosecutr asked Escobar
about his experience interviewing drug courgemgl about theelativesize of this
seizure Escobarsaid that hdvad done “over 50, maybe a hundred, over a hundred
interviews of investigations that are related to narcotice’hdd beenboth the
primary case agent aadcocase agent in “countless narcotics investigations
stemming from marine narcotics trafficking through couriers through passengers’
narcotics investigations, conspiracy.” Bleotestifiedthathe had interviewed
drug couriers who came with a prepared back stbiyally, Escobaisaidthat,
based on his experience investigating drug coutieissyas a “very meticulous
and a very- a thoughtof plan,” and that seizures of this size attract media
attention. His testinony wasnot improper expert testimony;merely showed
Escobar’s familiarity with narcotics investigations and his experience interviewing
drug couriers, which had been developed during his tenure asemtarecement
officer.

But even if Escobaactuallyofferedan experbpinion any claimecerror
would beharmless For startersEscobaicould have beequalifiedasan expert.
Escobar had eight years of experience conducting narcotics investigations and had
participated in as many as one hundred ingasbns. Moreover the fact that the
Government failed tooticeEscobar as an expevbuld nd, standing alone,

warrant reversalEven if weagreedhat Escobar should have been classified
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disclosedas an expert witnesthat deficiency'will result in a reversal of
conviction only if such a violation prejudice[d] [the defendant’s] substantial

rights.” United States \Hamaker 455 F.3d1L316,1332(11th Cir. 2006)

(quotations and alteration omitted). Jeri has not made that showinglefEmse
knewbefore trial that Escobar would testdnd that he had played a substantial
role in the investigationThedefense als&newthat testimony about drug couriers
would be elicited from one of the Government’s expert witneasdshad ample
opportunty to prepare for androssexamine that withesdNor wasJeri precluded
from calling either Escobar or Suarez as his own witnAgsin, Jeri has not
shownhow the Government’s failure to identify Escobar as an expejidiced
his substantial rights

Jeri alscclaims howeverthatEscobatimproperlyopinedon anultimate
iIssue-- Jeri's knowledge It is well recognized thdfa]n opinion is not
objectionable just because it embraces an ultimate issue.” Fed. R. Evid. 704(a).
However,“[ijn a criminal casean expert withessiust not state an opinion about
whether the defendadtd or did not have a mental state or condition that
constitutes an element of the crime charged or of a defdingse matters are for
the trier of fact alone.’Fed. R. Evid. 704(b)" An expert testifies ‘with respect to’
the mental state or condition of a defendant when an inference of the facts testified

to is that the defendant had the mental state or condition constituting an element of
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the crime.” United States v. Alvarez, 837 F.2d 1024, 1031 (11th Cir. 1988us,

anexpert‘cannot expressly state a conclusion that the defendant did or did not
have the requis intent; nor can the expert “stat[e] an opinion as to the
defendant’s state of mind at the time of the offengd.”

Jeri claims thaEscobar testified as to the ultimate isguthe case- Jeri’s
state of mind when he brought his luggéaed thecocaine)nto theUnited States
-- during the following exchandgaetween the prosecution and Hsao

Q. In this case, based on your training and experience, was the defendant
truthful in his interview with you?

[Defense Counsel]: Objection; ultimate issue.
THE COURT: Overruled.
By [Prosecution]:
Q. You can answer the question, Special Agent.
A. He was not truthful.
Q. Why do you say that?

A. Throughout the interview it was obvious that he had long pauses, some

of the answers he was evasive. | have been around long enough and done

plenty of interviews to be familiar with those types of behavior

Jeri claims that because Escobar was testifying as an expert, this testimony violated

Rule 704(b).But as we have said, Escobar was not testifying as an exXpwit.
whetherEscobamastestifying as a lay withess or as experthe did not
improperly give his opinioaboutwhether Jeri knew he was carryiogcainen

his suitcases. Rathdfscobadrew on his experience as a tawforcement officer
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to answemwhether he thought Jeri was telling the truth during his interwdwch
includedmanyquestions about hoand whereleripicked up the suitcases, what
he did with the gitcaseshow he knew Lopez, what happerwdhis previous trip
for Lopez and for whom he was carrying the bay¢hile these questiorisear on
whether Jerknew he was transportirgpcaine theyarewholly subsidiarybuilding
blocks of fact thatlo notsquarely andlirectly answer the ultimate question. This
witness was not asked whether Jeri knew he was transporting cocaine, nor did he
answer any such quest.
2.
As for Suarez, Jeri claims that the district court improperly alldwedo
testify regarding drugcourier profiles. We have previously noted the inherently
prejudicialnature ofadrug-courier profile:
Drug courier profiles are inherently prejudicial.. Generally, the admission
of this evidence is nothing more than the introduction of the investigative
techniques of law enforcement officetlsvery defendant has a right to be
tried based on the evidee against him or her, not on the techniques utilized
by law enforcement officers in investigating criminal activiBrug courier
profile evidence is nothing more than the opinion of those officers
conducting an investigatiorAlthough this informations valuable in
helping drug agents to identify potential drug couriers, we denounce the use
of this type of evidence as substantive evidence of a defeadlambcence

or guilt.

United States v. Hernand€aartas 717 F.2d 552, 555 (11th Cir. 1983jhus we

havesaid that “the use of drug courier profiles to establish reasonable suspicion

should be viewed critically.’ld. However, if drugcourier profiles are used
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“purely for background materjathen“both the prejudicial effect and the
probativevalue of thisevidence is highly questionableld.

In this casehowever,Suarez did not testify about dragurier profiles or
about how lawenforcement officers identify potential drug couriers. Rather,
Suarez’s testimony focused on the street vafube cocaine foundhe methods
thatcouriers use to conceal cocaittee qualities of liquid cocaine, the amount of
information couriers are typically given about the scope of the ergerpow @nd
how much) couriers are paid, and how “blind mulgsérate All of this was
permissible ands testimonythat iscommonly offered in narcotics cas&ge

United States v. Garcia, 447 F.3d 1327, 1335 (11th Cir. 2006) (acknowledging the

“well-established rule that an experienced narcotics agent may testify as an expert
to help a jury understand the significance of certain conduct or methods of
operation unique to the drug distribution business”) (quotations omitdedgd

States v. Chastain98 F.3d 1338, 1349 (11th Cir. 1999) (allowing expert

testimony about “general techniques of drug smugglers” and modifications to an

airplane that madié more suitable for drug smugglind)nited States v. Costa

691 F.2d 1358, 13662 (11th Cir. 1982) (allowing expert testimony “regarding

the street value and purity thfe cocaine” at issueSee alsdJnited States v.

Long, 328 F.3d 655, 666 (D.C. Cir. 2003)Iowing expert testimony about the

“modus operandi of persons involved in ikégrug trafficking); United States v.
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McDonald 933 F.2d 1519, 1522 (10th C1991) (allowing expert testimony
regarding the qualities of rock cocaine)

Suarez never offered an opiniaboutwhether Jeri knew he was
transportingcocaine Indeed, Suarez clarified for the jury that he was not involved
in Jeri’s investigation at all and that he was there to testify solely regarding the
valueof the cocaine and thmeethodghat drug organizations use to smuggle drugs.
In fact, his testimony even supported the conclusion that Jematasdrug
courier. While he noted that drug cousiécome from all walks of life” and are
frequently U.S. citizens, he alsaidthat it would be uncommon for a courier to
know personal details about the recipient Ileraddressphone numbeiand
workplace,as Jeri did Quite simply,it was not an abuse of discretion for the trial
court to allow Suarez’s testimony.

D.

Jeri next argues that the district court abused its discretion by instructing the
jury on deliberate ignorance. He claims that this instruction was improper because
it was unsupportedybanyevidence antbecause¢he Government couldrgue
eitheractual knowledger deliberate ignorangéut not both.We remain
unpersuaded

A district courts decision on whethdp give a jury instruction is reviewed

for abuse of discretionNdiaye 434 F.3d at 1280"So long as the instructions
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accurately reflect the law, the trial judge is given wide discretion as to the style and

wording employed in the instructionsUnited States v. Starke, 62 F.3d 1374,

1380 (11th Cir. 1996 Accordingly, {a] conviction will not be reversed on the
basis of an improper jury charge unless the issues of law were presented
inaccurately, the charge included crimes not in the indictment, or the charge
improperly guided the jury in such a substantial way as fateé@ue process.”

United States v. élts 579 F.3d1l341,1344 n.1(11th Cir. 2009)quotations

omitted);see alsdJnited States v. Gibsei@08 F.3d 1256, 1275 (11th Cir. 2013)

(“We will not reverse a defendant’s conviction based on a challenge toyhe jur
charge unless we are left with a substantial and ineradicable doubt as to whether
the jury was properly guided in its delibeoas.”) (quotations omitted).

“The deliberate ignorance instruction is based on the alternative to the actual
knowledge requinaent at common lawhatif a party has his suspicion aroused but
then deliberately omits to make further enquiries, because he wishes to remain in

ignorance, he is deemed to have knowleddénited States v. River®44 F.2d

1563, 1570 (11th Cir. 1991){qtations omitted)Instructing the jury on this

theory of knowledgés proper “only when] the facts support the inference that the
defendant was aware of a high probability of the existence of the fact in question
and purposely contrived to avoid learning all of the facts in order to have a defense

in the event of a subsequent prosecutidd. at 1571 (quotations and alteration
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omitted). That is “a district court should not instruct the jury on ‘deliberate
ignorance’ when the relevant evidence points only to actual knowledge, rather than
deliberate avoidance Id. (emphasis omitted)The instruction should be given

“only in those comparatively rare cases where there are facts that point in the
direction of deliberate ignoranceld. at 1570(quotations and alteration omitted).
However, if there is evidence in the record to support both actual knowledge and

deliberate ignorance, then both instructions may be gi$eeUnited States v.

Arias, 984 F.2d 1139.143(11th Cir. 1993)

Jeri does not argue that the delibefigtorance instruction was inaccurate
or that it instructed on crimes that were not listed in the indictment. Rather, he
claims that the instruction “deprived him of his right to a fair trial” because it was
unsupported by the evidence. But there was ample evidence introduced at trial to
supporttheinstruction. Jeri admitted that he had previousfusedo transport
Lopez’s bags from Peru to New York because of his concerns about drug seizures
at airports. According to Esbar, Jersaid“that he had watched the news and had
seen drug seizures on the news and had alsc-sgarticularly he mentioned The
Discovery Channel, and he didn’t feel comfortable with it,” and that “he had seen
what had happened” when drugs wereesiMoreover, the cocaine was secreted
in tenpursessevenackets severahotebooksthreepillows, andtwo bottles

distributed across all three of his bad$iere wasubstantiatvidence of delibrate
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ignorance on Jeri’s part, and it was within thal court’s discretion to instruct the
jury accordingly. Moreover there wasmpleevidence of actual knowledges
well. Thetrial court did not abuse its discretion by giving both instructions.
E.

Finally, Jeri contends that the cumulative prejudiefé&ct of the trial errors
requires a new trialThe doctrine otumulativeerror “provides that an
aggregation of nomeversible errors (i.e., plain errors failing to necessitate reversal
and harmless errors) can yield a denial of the constitutional right to a fair trial,
which calls for reversal.’Baker, 432 F.3cat 1223 (quotations omitted¥When
we address a claim of cumulative error, we consider all errors preserved for appeal
and all plain errors in the context of the trial as a whole to deterwinether the

appellant was afforded a fundamentally fair tridUhited States v. Housé84

F.3d 1173, 1197 (11th Cir. 2012) (quotations omjttéiche total weight of the

error depends omanyfactors including, inter alid'the nature and number thfe

errors committed; their interrelationship, if any, and combined effect; how the

district court dealt with the errors as they arose (including the efficacyack of

efficacy-- of any remedial efforts); the strength of the government’'y;¢asel

the length otrial.” Baker, 432 F.3d at 1223 (quotations and alteration omitted).
Here,we have concluded that the trial court’s denial of a continuance was

harmless error. We alsteterminedhatwhile some othe trial court’srulings
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duringthe testmony ofLaucerica and Escobaray have been erroneous, when
examinedn the context of thentiretrial, none deprive Jeri of his right to a fair

trial. Theclaimederrors werenot of great weight: the evidence that was excluded
was not probative of thaltimate issue at trial, and the limitations on cross
examination excluded testimony that had already been introdepedtediyby

other witnesses day thatvery witness earlier imis or hertestimony And while

Jeri also complained of error @xpertwitness testimongnd the jury instructics)

we conclude thateitherof these rulings was erroneous. The error that gives us

the greatest pause is the denial of Jeri’'s request for a continuance after learning of
the “Drug Wars” video, but given the contents of the video clips, the defendant has
not come close to establishing specific, substantial prejudice. Whusn say

with confidence; after pondering all that happen&that“the judgment was not

substantially swayed by the errondd. at 1225 (quotindcotteakosv. United

States328 U.S. 750765(1946). Accordingly, we AFFIRM.

AFFIRMED.
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