USA v. Jose Gonzalez-Murillo Doc. 1109473565

Case: 16-11464 Date Filed: 04/04/2017 Page: 1 of 28

[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1611464

D.C. Docket N08:10-cr-005072SCB-MAP-1

UNITED STATES OF AMERICA
Plaintiff - Appellee
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Two sentencingguidelines diverge irmow they treattime spent in state
custody on relevant conduct thataccounted for in defendant’s federal sentence
and that makes all the difference in this caséS. Sentencing Guidelislanual
("U.S.S.G) 8§ 5G1.3(b) requires the district court to“adjust a defendant’s
sentence to credit him for time served in state custody on relevanictaogered
by his federal senteneebut only when the defendant has undischarged time
remaining on his state sentendgleanwhile, US.S.G.§ 5K2.23allows a district
court to exercise discretion tbdeparf]” from a giidelines sentence reflect
credit for time served in state custody on relevant conduct covered by his federal
sentence when the related state sentencempletely discharged at the time of
federal sentencing

Because the wgdelines contemplate an “adjustment” under Part G of
Chapter 5, when a district court exersisgs discretion to reduce a defendant’s
sentence under 18 U.S.C. 8§ 358 pfter aguideline amendmenthe courtmust
also credit the defendant for time served oruaghischarged state sentence. But
since the gidelinesenvisiona “departure” under Part K of Chapter 5, a district
court is prohibited in § 3582(c)(2) proceedings from crediting the defendant for

time served on discharged state sentence.

! See Robert Frost,The Road Not Taken, in Mountain Interval9 (1916),available at
https://archive.org/details/mountainintervOOfrosrfldst visitedMar. 29, 2017).
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Here, atDefendamntAppellant Jose Antonio Gonzakldaurillo’s original
sentencing, he moved for credit undeiSI$.G.§8 5G1.3(b) for thirteen months’
imprisonment he served in Mississifpistody on relevant conduct covered by his
federal sentence. Though the district court purported to credit GorMaldio
under 8 5G1.3(b) for that time against his federal sentence, it referred to what it did
as a “departure.” So when GonzaMarill o sought a reduced sentence unti&r
U.S.C.8§ 3582(c)(2¥ollowing a guideline amendment, tdestrict court granted his
motion and sentenced him to the low end of the amended guidelines ahgge,
determined that it lacked the authority to adjustd@nstence to reflect credit for
time served in Mississippi custody on relevant conduct.

We have independently reviewed the record, and it is not clear to us
whether, at the time of Gonzaldtrillo’'s original sentencing, Gonzalez
Murillo’s state sentencef imprisonmentwas entirely discharged or whether,
instead,GonzalezMurillo had additionalstatetime remaining to be completed.
Since the answer to that question drives the answer to whether, in éonzal
Murillo’'s 8 3582(c)(2) proceeding, the districburt was required to credit or
prohibited from crediting Gonzalddurillo’s Mississippi time, we remand this
case to the district court to resolve that question and, if appropriate, modify

GonzalezMurillo’s reduced sentence accordingly.
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A. The Offense Conduct

The United States began investigating Jose Antonio Gonkale#o for
drugtrafficking activities in 2008. On April 13, 2010, wile GonzalezMurillo
was under federal investigatiam Florida local lawenforcement officers stopped
him as he rode through Richland, Mississippi, on his way from California to
Florida. In the carpfficersfound more than 4.6 kilograms of methamphetamine.

Based on this discovery, Mississippi charged Gonzsllezllo with
possession of a controlled sulvsta,and he remained in the custody of Mississippi
authorities pending resolution of those charges. He pled guilty ah4A@011,
and based on the presentenepart (“PSR”) in the federal case before us now,
was purportedly sentenced to ten years’ imprisonment, with six years suspended.

In the meantime, on December 2, 20ibGhe Middle District of Floridathe
United States obtained an indictment against Gonadle#lo, stemming in part
from his arrest in Mississippi. As relevant here, the indictment charged conspiracy
to possess with intent to distribute methamphetamine.

On April 13, 2011,for the purposes of obtaining Gonzalmrillo’s
presence at his iitial appearance on the federal chartpe, United Statefiled a
petition in the Middle District of Florida foma writ of habeas corpus ad

prosequendundirecting the United States Marshal to take custodomnzalez
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Murillo, who waghenconfined in the Rankin County Jail in Brandon, Mississippi,
into federal custody from the state of Mississippne writ was issued on April 14,
2011. In its summary of disposition of the Mississippi convictiohge tPSR
indicates thatsonzalezMurillo was “released to United States Marshals Service”
on April 19, 2011.

Notwithstanding theearlierissuance of a writ, however, thdiddle District
of Florida court docket indicates that Gonzalmrillo was arrested in the
Southern District of Mississippi on April 21, 201X50nzalezMurillo made his
initial appearance on the federal charges before a Southern District of Mississipp
magistrate judge, pursuant to Fed. R. Crim. P. 5(c2)his proceedingcounsel
for the government moved that Gonzalarillo be detained. After Gonzalez
Murillo waived his right to @etentionhearing, the magistrate judge remanded the
defendant to the Marshal to await transfer to the Middle District of Flérida.

On May 11, 2011GonzalezMurillo was arraigned in the Middle District of
Florida on thdederalindictment At this arraignmentthe magistrate judgstated
that it appeared that Gonzalktrillo waspotentially eligible for bail, based @n
April 19, 2017 federalPretrial Services reporhdicating thatGonzalezMurillo

had been released from his Mississippi sentence. The Assistant United States

Attorney confirmed his understanding that the Mississippi sentences had

2 Of coursewere GonzaleMurillo being writted into federal custody while still serving
a state sentence, he would not have ledigible for balil.
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“ultimately resulted in time served” and argued that Gonzsleallo should be
detained. Counsel for Gonzalekurillo indicated his belief that the court could
setreasonable conditieof release bustatedthat he would make any argument
for release by a later motion.

Ultimately, GonzalezMurillo entered a guilty plea to the conspiracy count.
In his plea agreement, Gonzalerillo admitted as part of the facal basis for
his guilty plea that he was “in the process of transporting approximately 12
pounds of methamphetamine” on April 13, 2010, when vas arrested in

Mississippi.

B. GonzalezaMurillo’s 2011 Sentencing

At GonzalezMurillo’s federal sentencing, the district court used the
Sentencing Guidelines Manual in effect as of November 1, 2011, to deteamine
offense level of 31 and an advisory guidelines range of 108 to 135 months’
imprisonment. In calculating tlat range, the court held Gonzaldarillo
responsible for offense conduct involving at least five, but less than fifteen,
kilograms of methamphetamine, corresponding to a tfisese level of 36 at that
time3 As part of this determination, the districburt included the Mississippi

events as relevant conduct undes.S.G8 1B1.3

® To arrive at an offense level of 31, the district cosubtractedtwo points for
application of the safety valve (U.S.S.G. 8§ 5C1.2) and three points for acceptance of
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During the sentencingt became clear that the district court thought that a
total sentence at the low end of the guidelines range would be appropriate to
punish GonzaleMurillo for all of his relevant conduct, including the Mississippi
events. The government agreed.

Gonzdez-Murillo noted that he had served roughly thirteen months in state
custodyfor the Mississippi events and sought credit under U.S.S.G. § 5G1.3(b)(1)
for that state custody on his federal sentend@dough he government did not
object it recommendedwithout referencing 6.S.G.§8 5K2.23 that the district
court impose the credit in the form of a departorea varianceo be sure that
GonzalezMurillo received his credit The district courtagreed that Gonzalez
Murillo was entitled to credit for his time in Mississippi custdmicausehat time
was for relevant offense condudDescribingthe government’s suggestion as the
“safest thing' the district court decided to grant thieirteenmonth credit by
calling it a “departure.”

So the district court subtracted thirteen months from the low end of the
guideline range (10835) to arrive at a sentence of 95 months’ imprisonméimt.
pronouncing thesentence, the district court explained thathad “sentenced

[GonzalezMurillo] at the low end of the advisory guideline range after [it had]

responsibility (U.S.S.G. § 3E1.1(a) and)(b The district court also determinecriminak
history category of I.
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departed.” It further noted that it hddentencefl] [GonzalezMurillo] to 95
months. . .based on [U.S.S.G. 8[G1.3(b)”

In the Statement of Reasons for Gonzdlerillo’s sentence, the district
court described itself as having imposed a “departure pursuant to U.S.S.G. [§]
5G1.3(b)(1), and adjusted the sentence for the time already served in [Mississippi],
tha is relevant conduct and will not be credited to the federal sentence by the
Bureau of Prisons.”

At one point, the district court noted that Gonzalarillo had been
sentenced to ten years’ imprisonment in the Mississippi‘caseno time during
thesentencing hearindnoweverdid the partiesndicate that Gonzalellurillo had
any time remaiimng to be served on thaarlier sentence For example, defense
counsel never requested that the federal sentence be made to run canpeuthent
the statesentenceand the court indicated that GonzaMarillo would remain in
theMarshal’s custody pending designation of a federal facility.

C. The Motion for Sentence Reduction

In February 2016, Gonzaldurillo filed a motion for sentence reduction
under18 U.S.C. § 3582(c)(2).In support of his application, Gonzai®turillo

argued that Amendment 782 to the Guidelines, made retroactively applicable

4 As notedthe PSRsimilarly reflects that Mississippi sentenced Gonzalexillo to
ten years’ imprisonment, including a six-year suspended term of imprisonnmehit. does not
statethat the sentence was modified to time serbeddoes state that Gonzat&turillo was
released to the Marshal’s service April 19, 2011.

8
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through Amendment 788educedo 34the offense level associated with the drug
guantity for which he was held responsible. As a result, Gonkélelo
contended, the amendmehiad the effect oflecreamg his guidelines rangt® 87
to 108 months’ imprisonment, making him eligible for a reduction of his sentence.
As GonzalezaViurillo viewed things,the district court couladthoose to reduce his
sentence as low a8 months’ imprisonment, since the low end of the guidelines
range was 87 months, and the district court had previously fouatidutider
U.S.S.G. § 5G1.3(b)(1), heas entitled to 13 months’ credit for time served in
Mississippi

Though the government did not oppose GonzMarllo’s request to be
resentenced at the low end of tlanended guidelinesange—87 months’
imprisonmeni—it argued thatthe district court lacked the power to grant any
further reduction In particular, the government described the thirteaanth
creditthatthe district court had applied at the original sentencing“departure”
under 8 5G1.3 and argued that since, in its viewG1.3 authorizes departures
only, a district court may noeappy a sentencing creddn resentencing under §

3582(c)2).
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The district court agreed with the governmentlt reduced Gonzate
Murillo’s sentence to 87 monthsBut it concluded that it was not authorized to
iImpose a sentence below 87 months Like the United States, the court
characterized itself as, at the original sentencing, having credited Goiaaiéo
under 8 5G1.3()(1) for the thirteen months in Mississippi. Yet the district court
described what it had done asdeparture.” And since a district court may not
apply a departure, other than one based on substantial assista@582(c)(2)
reducedsentencing preeedings, the district coudid not credit Gonzalekurillo
for the thirteen months in MississipgonzalezMurillo now appeals.

.

In considering on appeal proceeding to modify a sentence under 18 U.S.C.

§ 3582(c)(2), we reviewe novo the district court’s legal conclusions regarding the
scope of its authority under the Sentencing Guideliises.United States v. White,
305 F.3 1264, 1267 (11th Cir. 2002).

1.

To determine whether Gonzatdturillo was entitled to an adjustment for
his Mississippi custody to his reduced sentence imposed under 8§ 3582(c)(2), we
must begin with the statutory language. Section 3582(c)(2) provides, in relevant

part, that when the Sentencing Commission retroactively lowers a sentencing range

® Because the district court ruled on GonzaWrillo’s § 3582(c)(2) motion in March
2016, the 2015 version of the U.S. Sentencing Guidelines Manual governed.
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applicable toa prisoner, “the court may reduce the term of imprisonment, after
considering the factors set forth in section 3553(a) to the extent that they are
applicable, if such a reduction is consistent with applicable policy statements
issued by the Sentencing Commission.” 18 U.S.C. § 3582(c)(2).

The Supreme Court has explained that § 3582(c)(2) sets forth-stémwo
process for determining whether a sentence modification should be gré&ated.
Dillon v. United States, 560 U.S. 817, 82@7 (2010). First, a district court must

evaluate whether reducing the sentence “is consistent with applicabéy po
statements issued by the Sentencing Commisstoamely, 81B1.10.” Id. at 826.

This step determines the prisoner’s eligibility for a reduced sentence under §
3582(c)(2). If a prisoner is eligible, the district court engages in the secqnd ste
exercising its discretion to decide whether consideration of the § 3553(a)
factors,to reduce the sentence and, if so, by how maithin the authorized
range Seeid. at 827.

Beginning with the first step, we turn to U.S.S.G. § 1B1.10 to ascertain
whether GonzaleXurillo was eligible for a reduced sentence. Section 1B1.10,
titled “Reduction in Term of Imprisonment as a Result of Amended Guideline
Range (Policy Stament),” generallpermits a district court to reduce a prisoner’s

sentencewhen he was sentenced under a sentencing range that the Sentencing

Commission later retroactively lowerssee U.S.S.G. § 1B1.10United Sates v.

11
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Frazier, 823 F.3d 1329, 1332 (11th Cir. 2016)To determine a prisoner’s
eligibility for a reduced sentence,181.10(b) sets forth the following relevant
procedure

(1) In General—. . . [T]he court shall determine the
amended guideline range that would have been
applicable to thelefendant if the amendmt(s) to
the guidelines . . . had been in effect at the time the
defendant was sentenced. In making such
determination, the court shall substitute only the
amendments . . . for the corresponding guideline
provisions that werapplied when the defendant
was sentenced and shall leave all other guideline
application decisions unaffected.

(2) Limitation and Prohibition on Extent of
Reduction—

(A) Limitation—Except [where a prisoner
originally received a term of imprisonmen
beneath thdlow end of the guidelines,
based on his substantial assistance], the
court shall not reduce the defendant’s term
of imprisonment under 18 U.S.C. 8§
3582(c)(2) and this policy statement to a
term that is less than the minimum of the
amended guideline range determined under
subdivision (] of this subsection.

U.S.S.G8§ 1B1.10(b).

Section 1B1.10(b)(2) clarifies thagxcept for original sentences reduced
beneath the bottom of the guidelines range as a result of a departurestansal
assistance, “the court shall not reduce the defendant’'s term of imprisonment under

18 U.S.C. § 3582(c)(2) and [§8 1B1.10] to a term that is less than the minimum of

12
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the amended guideline range determined under subdivision (1) of this subsection.”
U.S.S.G. § 1B1.10(b)(2).

The commentary to § 1B1.10, which we must folfbwrovides further
guidance on how we must apply the guidelitieexplains thatin referring to the
prisoner’'s‘applicableguideline rangeéunder § 1B1.10(a)(18§ 1B1.10 mean%he
guideline range that corresponds to the offense level and criminal historyrgatego
determined pursuant to § 1B1.1(a), which is determined before consideration of
any departure provision in the Guidelines Manual or any varianteS.S.G. §
1B1.10 cmt. riL(A).

We have previously construed tlmesmmentary to require a court evaluating
a 8§ 3582(c)(2) motion for reduction of sentence to apply all eight stépS$.G.

§ 1Bl1.1(a) in order to determine the amended guideline range under 8§
1B1.10(a)(1) United States v. Hippolyte, 712 F.3d 535, 54@1 (11th Cir. 2013}.

As relevant in Gonzalelrlurillo’s case,8 1B1.1(a), in turn, instructs as follows

® See Stinson v. United Sates, 508 U.S. 36, 38 (1993); U.S.S.G. § 1B1.7.

" In Hippolyte, Hippolyte argued that a retroactive guidelam@mendment resulted in a
lower applicable guideline range for him, making him eligible for aesminig reduction under 8
3582(c)(2), even though the alleged resulting guideline range was lower thamarldatory
minimum term of imprisonment required by the statute under whéctvas convicted. We
rejectedHippolyte’s claim, noting that step eight of 8§ 1B1.1(a) requires the court to “use . . .
Chapter Five Part8 through G to determine various sentencing requirements and options.”
Hippolyte, 712 F.3d at 541. And U.S.S.G. 8§ 5G1.1flppvides that “[w]here a statutorily
required minimum sentence is greater than the maximum of the applicable guidetiee the
statutorily required minimum sentence shall be the guideline sentenceturn, 8 1B1.1(a)
“necessarily . . . require[s]” the court “to take into account [when determiningpgiieable
guideline sentence for purposes of § 1B1.10] the mandatory minirantanges that may be
statutorily required.”ld.

13
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(@)

The court shall determine the kinds of sentence
and the quideline range as set forth in the
guidelines ¢ee 18 U.S.C. 8§ 3553(a)(%) by
applying the provisions of this manual in éh
following order, except as specifically directed.

(1) Determine, pursuant to 881.2 (Applicable
Guidelines), the offense guideline section
from Chapter Two (Offense Conduct)
applicable to the offense of convictiokee
§ 1B1.2.

(2) Determine the base offense level and apply
any appropriate specific offense
characteristics, cross references, and special
instructions contained in the paular
guideline in Chapter Two in the order listed.

(3) Apply the adjustments as appropriate related
to victim, role, and obstruction of justice
from Parts A, B, and C of Chapter Three.

(5) Apply the adjustment as appropriate for the
defendat’s acceptance of responsibility
from Part E of Chapter Three.

(6) Determine the defendant’s criminal history
category as specified in Part A of Chapter
Four. Determine from Part B of Chapter
Four any other applicable adjustments.

(7) Determine theguideline range in Part A of
Chapter Five that corresponds to the offense
level and criminal history category
determined above.

(8) For the particular guideline range, determine
from Parts B through &f Chapter Five the

14
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sentencing requirements aogtions related
to probation, imprisonment, supervision
conditions, fines, and restitution.
U.S.S.G. 8§ 1B1.1(a).Here, the government, the district court, and Gonzalez
Murillo all agreed that applying steps one through seven of § 1B1.1(a) results in a
guideline range of 87 to 108 months’ imprisonmeane share that view
But that does not complete our inquitnstead Hippolyte binds us to apply
8§ 1B1.1(a)(8) before we can arrive at Hmendedyuideline range for purposes of
8§ 1B1.1@a)(1). And § 1B1.10(b)(1) requires the district court on a § 3582(c)(2)
motion to “leave all other guideline application decisions unaffett&).S.S.G. §
1B1.10(b)(1). So if any of Parts B through G of Chapter Fagplied atGonzalez
Murillo’s original sentencingve must continue to apply that part or those garts
the same way in resolving the 8§ 3582(c)(2) motiore théreforeconsider whether
Parts B through G of Chapter Five have any effect on GonkéleHo’'s
applicable guideline range.
In the § 3582(c)(2proceeding in thigase, the district court concluded that
at GonzaleaMurillo’s original sentencingit had applied U.S.S.G. § 5G1.3(b)}%)
a guideline that appears in Part G of Chapter.Fise we takea closer look at §
5G1.3(b), including both subparts (1) and (2)
The Supreme Court has explained the purpose of § 5G1.3 as “attempt[ing] to

achieve some coordination of sentences imposed [where separate prosecutions

15
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occur based in part on the same relevant conduct] with an eye toward having such
punisiments approximate the total penalty that would have been imposed had the
sentences for the different offenses been imposed at the same tilide v.
United States, 515 U.S. 389, 404 (1995By its terms, the gugline requires the
court to “adjust” adefendans sentenceavhenall four conditionsit sets forthare
satisfied: (1) thelefendantastime spent in custod§/prior custody”) other than
for the convictions for which he is being sentend@j that time served has been
for relevant conductha is accounted for by the sentence imposed forfdteral
crime of conviction under consideration at the sentenciB)y the Bureau of
Prisonswill not itself credit the time spent in prior custody; and i{#g defendant
has undischarged time remaininglos priorcustody
If . . . a term of imprisonment resulted from another
offense that is relevant conduct to the instant offense of
conviction . . ., the sentence for the instant offense shall
be imposed as follows:
(1) the court shall adjust the sentence for any period of
imprisonment already served on the undischarged
term of imprisonment if the court determines that
such period of imprisonment will not be credited to
the federal senterdy the Bureau of Prisorand
(2) the sentence for the instant offense shall be
imposed to run concurrently to the undischarged

term of imprisonment.

U.S.S.G. § 5G1.3(b)(1).

16
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Section5G1.3(b)s language renders the provisiorandatory; a court must
adjust a prisoner’s sentence when 8 5G1.3(b)’'s requirements are satiSéed.
U.S.S.G.8 5G1.3(b)(1) gtating that'the sentence for the instant offergll be
imposed as follows: the coursshall adjust the sentence . . (mphasis added¥ee
also United Sates v. Knight, 562 F.3d 1314, 1329 (11th Cir. 2009) (vacating and
remanding for resentencing where the district court did not credit the prisoner for
time served in state custody on relevant conduct)

And ggnificantly, the adjustment that 8§ 5G1.3(b) requires is not a departure.
“Departure” is a term of art under the Sentencing Guidelines. @tharthose
departures that theuglelines expressly so designasee, e.g., U.S.S.G. $K1.1
(substantial assistancall. 8§ 5K2.1 (death results from offense), a district court
may de@rt from the guidelines only when it “finds . . . an aggravating or
mitigating circumstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission inmfdating the guidelines that
should result in a sentence diffetefrom that described [by theuglelines].”
United Sates v. Booker, 543 U.S. 220, 24 (2005) (quoting 18 U.S.C. §
3553(b)(1)) (quotation marks omitted).

Nothing in or relating to 8 5G1.3(b) expressly designates the adjustment that
section requires as a “departure.” So it can be a departure only if it is not

“adequately tken into consideration” by the guidelines. Of course, the mere

17
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existence of 8 5G1.3(b) demonstrates that that isheotase. As a result, the 8
5G1.3(b) adjustment cannot be a departure.
Where 8§ 5G1.3(b) applies, the application notes further specify how the
district courtshould memorializen the criminal judgments determination that §
5G1.3(b) applies
[T]he cout should note on the Judgment in a Criminal
Case Order (i) the applicable subsectioag.( 8§
5G1.3(b)); (ii) the amount of time by which the sentence
Is being adjusted; (i) the undischarged term of
imprisonment for which the adjustment is being given;
and (iv) that the sentence imposed is a sentence reduction
pursuant to 8 5G1.3(b) for a period of imprisonment that
will not be credited by the Bureau of Prisons.

U.S.S.G. § 1.3 cmt. n.2(C).

If a defendant cannot show that he is entitled to receivéitcneder 8
5G1.3(b)for prior custody, he may still be able to obtain credit under § 5K2r23
his time served See U.S.S.G. § 5G1.3 cmt. n"%Though similar to § 5G1.3(b) in
many ways, 8 5K2.23 differs from it in three material respects: (1) § 5K2.23
applies when the prior custody has been served on a sentence that is fully

dischargedrather than undischarged) the time of the federal sentencing; (2) 8§

5K2.23 allows for a departure, not an adjustment; and (3) when the requirements of

8 “Downward Departure Provisioa-n the case of a discharged term of imprisonment, a
downward departure is not prohibited if the defendant (A) has completed serving a term of
imprisonment; and (B) subsection (b) would have provided an adjustment had that abmplete
term of imprisonmentden undischarged at the time of sentencing for the instant off€as&.
5K2.23 (Discharged Terms of Imprisonment).” U.S.S.G. § 5G1.3 cmt. n.5.

18
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§ 5K2.23 are satisfiedhe guideline does not mandate thadlistrict court credit
the prior custody; rather, the court has discretion to depamward if t wishes to
do so. Section 5K2.23 provides, in relevant part,

Discharged Terms of Imprisonmegftolicy Statement)

A downward departure may be appropriate if the
defendant (1) has completed serving a term of
imprisonment; and (2) subsection (b) of § 5G1.3.
would have provided an adjustment had that completed
term of imprisonment been undischarged at the time of
sentencing for the instant offense. Any such departure
should be fashioned to achieve a reasonable punishment
for the instant offense.

U.S.SG. § 5K2.23.

Of course, Part K of Chapter 5, where § 5K2.23 resides, does not fall within
Parts B through G of Chapter Five the way that § 5G1.3(b) does. As a result,
unlike with a 8§ 5G1.3(b) adjustmentvhich a court must reapply under §
1B1.1(a) if itelects to reduce a defendant’s sentence under § 3582(@)(urt
may not reapply a § 5K2.23 departure in determining the “applicable guideline
range” under 8 1B1.1(ayhen it chooses to reduce a defendant’s sentence under 8
3582(c)(2).

So whenwe are ealuating whether a defendant should be credited for prior
custody when a district court has chosen to exercise its discretion to reduce a
defendant’s sentence under § 3582(c)(2), we ms=trtainrvhether 8§ 5G1.3(b) or

§ 5K2.23 governed the court’s earliaward of credit. The key differentiating

19
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factor betweenthe two provisions concerns the question of whetaiethe time of
the defendant’s original federal sentencitigge prior sentencevas completely
discharged or insteadcluded an undischargegortion.

In GonzalezMurillo’'s case, theStatement of Reasons confirms that the
district court at his original sentencing appeared to believe that § 5G1.3 applied,
expressly identifying it asts basis for subtracting thirteen months from the
sentence it otherwise would have imposed on Gonddiedlo. And, in fact, the
district courtmade findings ornthreeof § 5G1.3's requirements. Firghe court
determined thaGGonzalezMurillo spentthirteen months in Mississippi custodi
Mississippi charges. Second, the court found that the time GosMaldio spent
in Mississippi custody wa®r relevant conduct for which he was held accountable
in his sentence on federal conspiracy charglesd third, the court concluded that
the Bureau of Prisons would not creditr@zalezMurillo for that time.

But neither the Judgment nor the Statement of Reasons indvcastser
GonzalezMurillo’s Mississippi custodyvas completely discharged at the time of
his federal sentencingMeanwhile,the 2011 arraignmenproceeding before the
magistrate judge Floridasuggestthat it was. Adding to the mystery, the district
court at the original sentencindescriled the creditit purported to apply under §
5G1.3p) as a “depaure” so it later concluded in the 2016 8§ 3582(c)(2)

proceedingthat it lackedthe authority to reapply the creditAs we have noted,
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though,any credit awarded under 8 5G1.3ban adjustment, not a departure, and
once 8 5G1.3(b)'s requirements are satisfied, the district court must apply that
adjustment to any reduced sentence it chooses to impose.

Since we cannot be certain from this record whether Gonkéleio’'s
Mississippi sentence had been discharged at the time of his oggmaihcing in
this case or whether, instead, part of it remained undischarged, we remand this
matter to the district couto make a factual finding in that regard. If the
Mississippi sentence was not fully discharged when Gonadigitlo was
originally sentenced, the district court shall apply the thideemth § 5G1.3(b)
adjustment to Gonzalddurillo’'s reduced sentence for a resulting reduced
sentence of 74 months. If, on the other hand, the Mississippi sentence was fully
discharged when Gonzaldturillo was originally sentenced, the district court has
no discretion to furthereduce GonzalezMurillo’s reduced sentence below 84
months because the credit it awarded resulted from a departure under 8§ 5K2.23,
and that type of departure may not be applied in a § 3382fzpbceeding.

V.

For the reasons we have discussed, we remandc#se for further
proceedings consistent with this opinion. In doing so, we note that if Gonzalez
Murillo’s Mississippi sentence was not fully discharged when he was originally

sentencedthereby makingg 5G1.3 apptiable it appears thaGonzalezZMurillo
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may be eligible for release either immediately or in the near futéi@: this
reason, we direct the district courtdonduct the further proceedings in this case at
the earliest possible time

REMANDED FOR FURTHER PROCEEDINGS.
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ROSENBAUM, CircuitJudge, concurring:

Of course, we are bound to apply the law as it is writt®a that is what we
do. Here, what the Sentencing Guidelines require is clear and unambiguous.
write separately to notenly that the apparent incongruity of results betw&&n
5G1.3 and 5K2.23 seems out of line with the purpose of § 5G1.3.

As we haveindicatal, the Supreme Court has described § 5G1.3 as an
“attempt[] to achieve some coordination of sentences imposed [where separate
prosecutions occur based in part on theesaelevant conduct] with an eye toward
having such punishments approximate the total penalty that would have been
imposed had the sentences for the different offenses been imposed at the same
time.” Witte, 515 U.S. at 404.Indeed, the Suprem€ourt hascharacterized
8 5G1.3 as a “[s]ignificant safeguard[] built into the Sentencing Guidelines . . . to
protect [a] petitioner against having the length of his sentence multiplied by
duplicative consideration of the same criminal conduld.”at 405.

We have further elaborated on the important role of § 5G1.3 in “protect[ing]
a criminal defendant from duplicative prosecutiondriited Sates v. Bidwell, 393
F.3d 1206, 1209 (11th Cir. 2004). As we have explained, “The Double Jeopardy

Clausedoes not prevent different sovereigns.(a state government and the

23



Case: 16-11464 Date Filed: 04/04/2017 Page: 24 of 28

federal government) from punishing a defendant for the same criminal conduct.

But 885G1.3 and 1B1.3 [explaining the meaning of “relevant conduct” in the
Guidelines] do. These seati® seek ‘to provide one, uniform punishment for the
same criminal activity.” Id. (citation omitted).

Whether a defendant’s state sentence for relevant conduct has been fully
discharged or not at the time of his federal sentencing seems to me to have no
logical bearing on the district court’'s determination of an appropriate total sentence
for all relevant conduct on which it is sentencing the defendant

| am aware thatwo circuits have found a rational basis for the difference in
treatment between dafdants with discharged and undischarged sentences on
relevant conduct. See United Sates v. Dunham, 295 F.3d 605, 6101 (6th Cir.
2002);United Satesv. Otto, 176 F.3d 416, 418 (8th Cir. 1999Ylost respectfully,

| disagree that either circuit’s analysis survives scritiny.

1 A third circuit denied an equdlrotection challenge to 18 U.S.C. § 3584's distinction in
treatment between discharged and undischarged sentences, but it did not offda@atien as
to why the distinction has a rational basis, instead finding thaldfendanhadfailed to meet
his burden to show that a rational basis was lackBeg United States v. Lucas, 745 F.3d 626,
630-31 (2d Cir. 2014).

? In fairness to the Sixth and Eighth Circuits, the version of § 5G1.3(b) that theweeli
differed fran the one applicable in GonzalBlirillo’'s case. he olderversion did not contain
what is now 8 5G1.3(b)(1). Instead, 8 5G1.3(b) then provided, “If . . . the undischarged term of
imprisonment resulted from offense(s) that have been fully taken into account in the
determination of the offense level for the instant offense, the sentence forsthet ioffense
shall be imposed to run concurrently to the undischarged term of imprisonment.” Thabprovisi
is effectively the equivalent of what is now 8§ 5@b)8). The difference in provisionsight
help explain some of these circuits’ analysis. Buimplify my discussion of the reasoning that
the Eighth and Sixth Circuits provided justifying the difference in treatmewebka discharged
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First, the Sixth Circuithas opined that the distinction between discharged
and undischarged sentencessures that if two defendants who are convicted of
identical state law crimes are subsequently convicted on a federal charge for t
same conduct that formed the factual basis of their state convidiamsthose
two defendants will serve an equal teoh imprisonment upon their federal
conviction, regardless of whether their state sentence had been fully discharged.”
Dunham, 295 F.3dat 611. In the Sixth Circuit's view, if this distinction did not
exist and defendants were credited for time servedbath discharged and
undischarged state sentences involving relevant conduct, “a defendant with a
previously discharged state sentence would serve a shorter term of imprisonment
upon his subsequent federal conviction than would a defendant with an
undischaged state sentenceld.

Most respectfully, | disagree. Imagine two defendants charged by both the
state and the federal government for the same conduct, but Defendaatrésted
on his state charges before Defendant B. Both defendants ardalitisentenced
to the exact same term of ten months’ imprisonnmfent their state crimes
Because Defendant A was arrested earlier than Defendant B, though, Defendant A

completes his sentence before being arrested for his federal crimes. Defendant B,

and undischarged sentences, | address their articulated reasons as thoudfleréteyhem in
response to the current version of 8§ 5G1.3(b).
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on the other hand, is writted into federal custody to face federal charges while he
still has one month left on the sentence that Defendant A has already completed.
In both cases, the district court concludes that the total appropriate sentence is two
years’imprisonment

Under § 5G1.3(b), Defendant B must be sentenced to 15 months in federal
prison instead of 24 months because he must receive credit for the nine months he
has served in state prison since his state sentence is not fully dischargkthe
tenth month on the state time must run concurrently with the federal sentence
imposed. See 8§ 5G1.3(b)(2). So between his state and federal sentences,
Defendant B serves a total of 24 months. Defendant A, however, is not entitled to
credit for his ten mnths in state custody because his state sentence has been
completely discharged at the time of his federal sentencing. Though the district
court could choose to downwardly depart under 8 5K2.28ditdes not to do so.
So it imposes a federal senterafe24 months’ imprisonment. Defendant A will
then serve a total sentence of 34 months on his relevant conduct, accounting for

both the state and federal time he will spand.

% GonzalezMurillo’s caseis not before us on an eqemiotectionchallenge as it was
before the Sixth Circuit. So we do not consider and | do not suggest a view on that issue.
Instead, | discusBunham for the sole purpose of explaining why | do not believe that the Sixth
Circuit's explanation for the difference in treatment between discharged and hamgesit
sentences shows how the mere fact that a state sentence may have been discharged or
undischarged bears on what the total punishment for all relevant conduct shoul@hée.
Northern District of lllinois reached aimilar conclusion aboubDunham's analysis when it
considered it in the context of evaluating the distinction in 18 U.S.C. 8§ 3584 betweengt#idchar
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And if the guidelines are amended so that Defendants A and B are eligible
for reduced sentences under 8 3582(c)(2), then even if, during his original
sentencing, Defendant A receives a downward departure for time served in state
custody on relevant conduct, ltamot get the benefit of that credit in the §
3582(c)(2) proceeding. But Defendant B must receive the credit.

As for the Eighth Circuit, it reasoned that “[w]ith undischarged sentences,
there remains uncertainty as to the amount of time a defendant will actually serve.”
Otto, 176 F.3d at 418. So, according to the Eighth Circuit, “a defendant could be
paroled, placed on probation after serving some period of shock detention, given
credit off a sentence for good behavior, or have the sentence vacétedBut
with a discharged sentence, “[tlhere are no such contingendaes.”

In my view, this analysis does not explain how or why crediting time served
on state sentences with remaining tirbat not crediting fully discharged state

sentences on relevant conduct, furthers the purpose of imposing a single total

and undischarged terms of imprisonmefte United Sates v. Hill, 187 F. Supp. 3d 959, 968
(N.D. Ill. 2016). There, the courtoncluded that the distinction was “arbitrary [one] that
violates the Fifth Amendment’'s due process guarantee.” Again, thoughstesissnot before
us, so | do not opine on it. | cildill’s determination for only the purpe®f demonstrating that
the distinction between how discharged and undischarged terms of imprisonmensiatae t
seems inconsistent with the purpose of 8§ 5G1.3 to effectively impose ateatal of
imprisonmenthat accounts faboth the federal and relent state conduct.
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punishmenfor all relevant conduct. Rather it seems to me tharediting all state
time already served for relevant condugthether the sentence is fully discharged
or not at the time of federal sentencirgnd running any undischarged state time
concurrently withthe federal sentence imposed is the only way to accomplish a
total sentence that accounts for all relevant condithbut being duplicative

In short, 1 is not clear to me why thmere discharged or undischarged
nature of a state sentence invotyirdevant conduct should affect either his
original sentencingr his 8 3582(c)(2) proceedings defendars entitlementto
credit for his state custodyPerhaps a good reason for the distinction in treatment
between discharged and undischarged sergeexists,one that makes sense in
light of the purpose of 8§ 5G1.3(las the Supreme Court has explained that

purpose. But if noff is time to extinguish that difference in treatment.

* If anything, it suggests that better reasamsst to credit discharged time than
undischarged time. But § 5G1.3(b)(2) accounts for that problem by making undischarged time
run concurrently with federal time imposed.

28



