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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 16-11508

D.C. Docket No. 115cv-20902A0R

JUAN ANDRES RODRIGUEZ,

and all other similarly situated under 29 U.S.C. § 216(b),
Plaintiff-Appellant,

Versus

GOLD STAR, INC.,
FIRST CLASS PARKING SERVICES, CORP.,

et al,
Defendang-Appellees

Appeal from the United States District Court
for the SoutherrDistrict of Florida

(June 7, 2017)

BeforeMARCUS, ANDERSON, and GINSBURGCircuit Judges.

ANDERSON, Circuit Judge

Honorable Douglas H. Ginsburg, United States Circuit Judge for the Dist@ctiwinbia
Circuit, sitting by designation.
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In this Fair Labor Standards ActHESA”) case Appellant Juan Rodriguez
argueghat the cars that he parikshis job as a valet parkare the interstate
“material$ that bring his employer within the definition af anterprise engaged
in commercesuch as to provide FLSA coverage

Rodriguez bought this action against his former employers, Gold Star, Inc.,
First Class Parking Services, Corand First Class Parking Systems LLC, and
individual defendants Sebastian Lopez and Jorge Zuluaga. Rodriguez worked for
these associated companies as a valet runner and parker at three locations in Miami
Beach from April 1, 2012, to November 15, 20Hke parked cars and retrieved
them; he did not wash them, handle tickets, or answer the phiotines
employment, he worked an average of 100 hours per amgtkvhile he was
always paid for his hours, he was not paid the overtime premiutihedrours he
worked beyond 4@ours.

The parties filed cross motions for summary judgment and the district court
granted the Defendants’ and denied the Plaintiff's. Rodriguez moved for
reconsiderationwhich the court denied because he could not satisfy any of the
three possible reasons for reopeniRpdriguez now appeals.

Of the several ways an employee might be covered under the FLSA, in this

appeal Rodriguez argues only that he was covered because his employer was



Case: 16-11508 Date Filed: 06/07/2017 Page: 3 of 8

subject to enterprise coverage under the “handling clause” of the “enterprise
coverage prong.’The“enterprise coverage prong” provides as follows:

“Enterprise engaged in commerce or in the production of
goods for commerce” means an enterprise-that
(A)(i) has employees engaged in commerce or in
the production of goods for commerce, or that has
employees handling, selling, or otherwise working
on goods or materials that have been moved in or
produced for commerce by any person; and
(i) is an enterprise whose annual gross volume of
sales made or business done is not less than
$500,000 (exclusive of eise taxes at the retail
level that are separately stated);

29 U.S.C. 8 203)(1)(A). Rodriguez’s sole argument on appeal is that the cars he
parked and thus “handled” were “materials” within the meaning of

§ 203(s)(1)(A)(i)' Because it is undisputedathRodriguez did “handle” the cars

and undisputed that the cars “have been moved in or produced for commerce,” and
undisputed that the sales volume threshold is met, the dispositive issue in this

appeal is whether the cars were “materials.”

! Rodriguez does not challenge the conclusion of the court below that he does not qualify

for individual coverage. Moreovgit is clear that there is no enterprise coverage under the first
clause of § 203(s)(1)(A)&-i.e., an enterprise that “has employees engaged in commerce or
the production of goods for commerce.”
2 Rodriguez is correct that the local nature of the enterprise’s businksstvateclude
enterprise coverage if the cars were “goods” not subject to the ultimate asrescoaption oif
the cars were “materialsand if the cars “have been moved in avguced for commerce.See
Polycarpe v. E&S Landscaping Semnc., 616 F.3d 1217 (11th Cir. 2010). However,
Rodriguez does not challenge the obvious conclusion that the cars, if they are “goods,” are
within the ultimate consumer exception and thus waowldtrigger enterprise coverage.
Accordingly, Rodriguez recognizes that he can prevail in this appeal only if hemwamstrate
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We addressethe scope of the term “materials” in a comprehenspiaion

in Polycarpe v. E&S Landscaping Service, Ji6d.6 F.3d 1217 (11th Cir. 20100,

the similar context of “local service providers to customers within the state of
Florida.” 616 F.3d at 1219pecifically, we looked at the addition of the words
“or materials”in the 1974amendment to the Act. First, we rejected the “coming to
rest” doctrine, whereby courts required the employer to be the one who brought the
good or material into the state; if the material was purchased locally, the doctrine
held, then the goods or materials could not qualify, despite theaf@tiaite origin.
Id. at 1221.We held that interpretation was at odds with the plain language of the
statute. Id.
Then we turned to the harder question of what Congress meantthvehen

1974 Amendment added “or teaials; thus making the “handling clause” apply
not only to “goods” but also to “materials.” The ternotgls is defined in the
Act:

“Goods” means goods (including ships and marine

equipment), wares, products, commodities, merchandise,

or articles or shjects of commerce of any character, or

any part or ingredient thereof, but does not include goods

after their delivery into the actual physical possession of

the ultimate consumer thereof other than a producer,
manufacturer, or processor thereof.

that the cars are “materials.”
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29U.S.C. § 203(. By contrast,'materials is not defined in the Actln analyzing
the interplay of the terms “goods” and “materialsg heldthat“material$ are
necessarilyot“goods$ and thusare notsubject tahe exclusion in thégoods
definition for items “after their delivery into the actual physical possession of the
ultimate consumer thereof other than a producer, manufacturer, or processor
thereof! Polycarpe616 F.3d at 1222This exclusioris known as the ultimate
consumer exceptionln other words, we held that the definitions of “goods” and
“materials” are mutually exclusive, and that the ultimate consumer exception
applies only to “goods.In arriving at these conclusions, applied several basic
canons of statutory interpretation, referred to dictionary definitions and focased o
the dictionary definition that avoided overlap with the statutory definition of
“goods,” thus avoiding an implied repeal of the definitiorigdods or the
ultimate consumer exception, which is parthadt definition. Id. at 122224. This
process led us to “the most accurate view of Congress’s intent for the interplay
betweertigoods’ and ‘materials;’to wit: that the term “materials‘means tools or
other articles necessary for doing or making somethiidy.at 1223-24.

We explainedthatthis interpretation of the statute comported with
legislative history, whiclndicatel that the addition dhe term fnaterial$
reflecteda congressional intent to include coverage of the handling of items

consumed by the employer’s businésas e.g., the soap used by a laundryld.
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at 1224(quoting SRep. No. 93690, at 17 (1974)). Discussing the example given
in thelegislative historyof a laundry using interstate soap, we stated that the
legislatve historyfit within “our view of how ‘goods’ and ‘materials’ are related in
the handling clause*that is“[o]ne could easily consider the soap in this example
as an ‘article[] necessary for doing something,’ for instance, washing cfotldes
at 1225(second alteration found in original\We also found persuasive the
arguments of the Department of Labor, which has issued an opinion letter
suggesting that fagsbod employees would be coveras engaged with
“materials,”because of the commercial useemployee®f interstate coffee,
cleaning supplies, and cooking equipmelat.

We heldthat whether an item will be“anaterial depended on two things.
First, the item must fit the ordinary definition‘ohateriat” in the context of its
use. Id. at 122526. Thus plates used by a caterer woultrbaterials but those
same plates, for sale at a department store, woulgdmels’ Id. at 1226.
Second, weequired that thématerials be used commercially in the employer’s
business. In this regard, the item mhste a “significant connection with the
employer’'s commercial activity.1d. Thus plates purchased for decor by an
accountant’s office would not Benaterials’ because they would not have a

significant connection to the business ad@mting Id. at 125-27.
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Casegelying onPolycarpehave generallyecognizedhat tools purchased
by the employer and used by the employees to perform serviceaaterials.
For instance, ifPolycarpeon remand, the district court held that the trucks used by

the employees in a landscaping business fweederials. Polycarpe v. B S

Lands@ping Serv, Inc.,, 821 F.Supp.2d 1302 (S.D. Fla. 20113ee alsd&Castro v.

Sevilla Props LLC, 2013 WL6858398S.D. Fla.Dec 30,2013)(suggesting that

the flashlight, uniform, and cellphone used by an employee of a property rental
business were “materials”).

Rodriguez’s argument thte carshe parkedare” material$s stretchests
definition beyondwhattheplain language of the statute our precedemwill
allow. The statutory definition of “goods” is very broad and includes not only
wares and merchandise batticles orsubjects of commerce of any character.” 29
U.S.C. § 203|i. This definition, thus, does not limit “goods” to items ordinarily
sold in businessAs we stated ifPolycarpe our definition of‘materials must not
overlap with that ofgoods lest we in effect repeal part of the definition of
“goods” and the operatiaof its ultimate consumer exceptioAnd indeed we
defined materialas thetools necessary to do a job. In e@fting this definition
we looked to legislative history, which is instructive in this case. There, Congress
used the example of a commercial laundry, with the soap employed to wash the

clothing constituting thématerials: The cars that Rodriguez parks are more akin
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to the clothing than the soapthis example. Like the dirty clothing brought to the
commercial laundry to be washed, thescare handed to the valet parkers to be
parked. In both cases, the employees perform a service for the cusitmer
respecto the items left in their care. The employees do something to the cars
here, like the employees of the commercial laundry do something to the clisithes.
both cases, the customegsiods are returned the customer after the service is
performed on themNeither the cars her®r the clothes in the laundry are tools
necessary to do a job; rather, they are the “goods” which are serviced by the
employees using tools (like soap in the commercial laundry).

Because we hold that the cars Rodriguez park'sgam@ds; not“materials;,
the ultimate consumer exception operates to exclude from the category of covered
“goods”the handling of the carat issue here. Accordingly, we affirm the decision
of the district court granting summary judgment to the Defendants.

AFFIRMED.

We also affirm the district court’s denial of Rodriguez’s motionremonsideration
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