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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 1611538

D.C. Docket No2:15cv-00093LGW-RSB

CHRISTINA BRINSON,
and all other persons similarly situated,

Plaintiff - Appellant,
vVersus
PROVIDENCE COMMUNITY CORRECTIONS,

Defendant Appellee.

Appeal from the United States District Court
for the Southern District of Georgia

(August9, 2017)
BeforeTJOFLAT, ROSENBAUMandSENTELLE, Circuit Judges.

PER CURIAM

* Honorable David Bryan Sentelle, United States Circuit Judge for the dDistfi
Columbia, sitting by designation.
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Plaintiff-Appellant Christina Brinson pled guilty in Georgia¥/ayne

County State Court to severaisdemeanor offenseshe court imposed fines on
Brinson andsentenceder to four ong/ear terms of confinement, but the court
allowed her to serve the sentences orbation Under Georgia law, counties can
take the more traditional route of establishing and operating thwirpoobation
systems seeO.C.G.A. § 428-101(a)(2) but they can also contract with private
companies for the private provision of probation servisesid. § 42-8-101(a)(1)
The Wayne County State Court, along with Wayne County itsetfiracted with
DefendamtAppellee Providence Community Correctso(fProvidence”) for the
private provision of probation servicesso te courtin Brinson’s caseaeferred
Brinsonto Providence for probation.

Theso-called “Services AgreemenémongProvidence, Wayne County, and
the Wayne County State Court creatdthivt deemed a “usdrased fee program.”
Under this progranfrovidence generated income by requiring probationers to pay
Providence costs and fees associated with the various services the probationers
received as part of their probation. Wayne County and the Wayne County State
Court paid nothingto Providence; theourt’s obligation was simplyo enforce
probationersdutyto pay for services received.

Brinson filed suit infederal cairt, attackng Georgia’s pivate-probation

system and seekingelief on behalf of a class of individuals whave paid
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probationrelated fees to Providenae Georgia In Count lof her complaintshe
seeks an order declaring thstatute authorizing Georgia’s privatprobation
system, O.C.G.A. § 48-101(a)(1)} unconstitutional on a number of grounds
under the U.S. and Georgia Constitutién€ount | also seeks a declaration that
the Services Agreemens void for not having beemroperly approved or re

approved byWayne County and the Wayne County State Court Countll,

1 Until July 1, 2015, this provision was codified at O.C.G.A. §8400(g) and was
substantially the same.See2015 Ga. Session Laws, Act 73 (H.B. 38)3-2. Brinson’s
complaint refers to the prior codified version of the provision rather than the cumrgionve

2 The main agument upon which Brinson reli@s her briefingis that the “probationer
pays” probation system adnistered by Providence creats impermissible conflict of interest
on Providence’s part. According to Brinson, the “probatiqraeys” financial framework gives
Providence the incentive to charge as many fees per probationer as it possibly dan, but
Brinson’s view,a probation officer has a duty to act in his or peybationers’ best interests,
which allegedlydo not encompass paying unnecessary f&=eGagnon v. Scarpelli41l U.S.

778, 78384 (1973) (“While the parole or probation officer recognizes his double duty to the
welfare of his clients and to the safety of the general community, by arddangen for the

client dominates his professional attitude. The parole agent ordinarily sidfinerole as
representing his client’s best interests as long as these do not constituée & thublic safety.”
(internal quotation marks and citati@mitted)) Brinson claims that this conflict of interest
violated her right to procedural due process under the Fourteenth Amendment to the U.S.
Constitution SeeMarshall v. Jerrico, Inc.446 U.S. 238 (198Qexamining alleged conflict of
interest of executivlranch officer in administrativeproceedings) While we have serious
doubts about whether Brinson’s complgias opposed to her briefinggts forththe allegations
needed teestablish this claim, we do not resolve that issue today.

As for Brinson’sseparate argumetitat her rights were violated when the Wayne County
State Court revoked her probation and imprisoned her after she failed to paeggstshé owed
Providence, we read Brinson’s complaint as asserting this claim undeedhgig&GConstitutios
prohibition of “imprisonment for debtand not, as our dissenting colleague reads it, under the
U.S. Constitution.We do not ignore this claim, as the dissent suggé&asher, 0 the extent the
claim seeks a declaratory judgment, we doubt our jurisdiction over the claim foeabens
applicable to all other claims seeking a declaratory judgment. And to the #rdertaim seeks
damages, we doubt our jurisdiction over the claim for the reasons applicable to allathsr c
seeking damages.
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Brinson seeks damagesder theGeorgialaw theory of“money had and received
based on the fees she ppittsuant tdhe allegedly voidServices Agreemerit
Providence responded to tbemplaint with a motion to dismiss for lack of
subjectmatter jurisdiction and for failure to state a claimrst, Providence argued
that the court lacked jurisdiction over tlgemplaint because Brinson failed to
establish her standing to bring suiBut Providence also asserted a number of
reasons whyt believedBrinson failed to state a claim. The district court granted
Providence’s motion to dismiss, finding that, although Brinson adequately alleged
her standing, each of the claims she asserted failed to state a claim. At no point did
Brinson ask the court for leave to amend her complaint.
Brinsonnow appealsasking that we reverse the district court’s dismis$al
her case with prejudice and remahe tase for further proceeding¥/e cannot,
however, address the merits of this dispute becawesehave the affirmative
obligation to inquireinto subjectmatter jurisdiction whenever its existence is
doubtful, see ChacoiBotero v. U.S. Att'y Gen427 F.3d 954, 956 (11th Cir.
2005), andve have serious doubts about whethidrjectmatter jurisdiction exists

over this case

% We construe Brinson’s request for damages as arising solely under Count I, which
seeks damages on the Geoilgia theory of money had and received. Unlike the dissent, we do
not construe the prayer for relief's request for “such other and further eslie$ just and
equitable” as aeparateequest for damagesder Count becaus€l) Count | is plainly labeled
“Cause of Action for a Declaratory Judgment” and@@unt Il alreadyseeks damages based on
the violations asserted in Count 1.
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Brinson’s complaint seeks a declaratory judgment pursuant to 28 U.S.C. §
2201 and damages based on the Gedagiatheory of money had and received
And Brinson chose to seek these remedies in federal instead of state Tdoart
federal courts are courts of limitgdrisdiction, see United States v. Roja&29
F.3d 1317, 1320 (11th Cir. 2005and our subjecimatter jurisdiction over
Brinson’s claim for declaratory relief has been called into question by Providence’s
assertions on appeal that (1) the Services Agreement has “been terminated
effective April 2015” and (2) Providence “no longer provides private probation
services in Wayne County.”

“Declaratory relief is by its nature prospective,” and “[flor a plaintiff
seeking prospective relief to have standing, hestnshow a sufficient likelihood
that he will be affected by the allegedly unlawful conduct in the futucGee v.
Solicitor Gen of Richmond Cty., Ga.727 F.3d 1322, 1325 (11th Cir. 2013)
(internal quotation marks and citat®omitted) see also Stckland v. Alexander
772 F.3d 876, 883 (11th Cir. 2014) (explaining th&tdaeralcourt lacks subjeet
matter jurisdiction over a plaintiff's clainf the plaintiff lacks standing) It seems
likely that, if the Services Agreement was terminated effeé&ma 2015, then, at
the time Brinson filed her complaint in July 2015, she was no longer subject to the
“probationer pays” cost structure of the Services Agreement and was therefore

unlikely to suffer any future injury from that agreement. Without aathwéfuture
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injury at the time she filed her complaint, she woodt have had standing to seek
declaratory relief.

Providence also tells uthat it no longer provides probatioservices in
Wayne County. It therefore seems likely that Brinson is norlger serving
probation under Providence’s purview. If she was no longer serving probation
under Providence at the time she filed her complaint, then for this reason as well,
she would not have had standing to seek a declaratory judgment at the time she
filed her complaint.

And even if we were inclined to reverse the district court's order of
dismissal and allow at least one of Brinson’s declaratelrgf claims to proceed to
discovery, it seems likely that any such claim has been mooted by the fact that
Brinson is no longer seing probation under ProvidenceSee McKinnon v.
Talladega County, Ala.745 F.2d 1360, 1363 (11th Cir. 1984) (holding that
prisoner’s claim for declaratory relief against a county prison was mootdtkeby
prisoner’s transfer to a state prispage als Nat'| Adver.Co. v. City of Miami
402 F.3d 1329, 1332 (11th Cir. 20a8&xplaining that,fia claimis moot, a federal
courtno longer ha subjectmatter jurisdictionover it). Indeed it may be thatat
this point,Brinson is no longer serving probation at abr is she still imprisoned,

which might also moot her request for a declaratory judgment
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Brinson does, of course, also seeKrospective relief in the form of
damagesbut even if she hadtanding to prsuethat relief(an issue we do not
decide) the existence of subjentatter jurisdiction over that claim is dubious for
other reasons.

In her complaint, Brinson invokes 28 U.S.C. 88 1331 and 1332 as her bases
for subjectmatter jurisdiction. Her damages claim is basewt on 42 U.S.C. §
1983, but ratheon a Georgia cause of action (theim of money had and
received). So for federalquestion jurisdiction to exist, Brinson would have to
establish that her stalaw cause of action arises undedéral law by satisfying
the fourpart test laid out inGunn v. Minton 133 S. Ct. 1059, 1065 (2013)
(“[F]ederal jurisdiction over a state law claim will lie if a federal issue is: (1)
necessarily raised, (2) actually disputed, (3) substantial, and (4&bleapf
resolution in federal court without disrupting the fedetake balance approved by
Congress.”). The parties have not briefed this issue, and it does not bode well for
Brinson that only a “special and small category of cases” satisfigSiuhe test.

Id. at 1064 (internal quotation marks and citation omitted).
The question then becomes whether, in the alternative, diversity jurisdiction

exists under 28 U.S.C. 8§ 1332(a)(1). Brinson alleges that Providence’s principal

* Contrary to our dissenting colleague’s contention, we do not “fail to acknowledge”
Brinson’s request for damages. For the reasons that follow, we explain that, Bversah's
request for damageis justiciable insofar as standing and mootness areectoed, we have
serious doubts as to whether subjeettter jurisdiction under 28 U.S.C. § 1331 or 18&3ists
over her request for damages.
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place of business is in Grgia. While Brinson does not expressly allege her state
of citizenship, it seems likely, based on a reading of the complaint as a whole, that
if she were to amend her complaint, she would allege her citizenslip o
Georgia. Ifso,alack of complete diversitywould exist andjurisdiction couldnot

be invoked undeg 1332(a)(1).

Brinson does purport to bring a class action, but the parties have not briefed
whether the alternative form of diversity jurisdiction established by tlassC
Action Fairness Act (“CAFA”) is satisfied hereDiversity jurisdiction under
CAFA might exist if “the matter in controversy exceeds the sum or value of
$5,000,000, exclusive of interest and costs,” and “any member of a class of
plaintiffs is a citizen of a State different from any defendant.” 28 U.S.C. §
1332(d)(2)(A). The complaint states that the class’s claims exceed $5,000,000
the aggregatebut the complaint does not plead the citizenships of any individual
other than Brinson (presumably aed&@gia citizen). And while the complaint
alleges Providence’s principal place of business (Georgia), it does not allege
Providence’s place of incorporatiorY.et even if the complaint could be amended
to satisfy the CAFA requirements codified at § 133@2{A), we would still have
to inquire into a number of other issues bearing on CAFA jurisdiataiyding,
but not limited to, the locatontroversy exception and the hostate exception.

Sedd. § 1332(d)(4)see also id§§ 1332(d)(3), (5).
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The dstrict court’'s order of dismissal addressesdme questions of
justiciability, but it addressed none of the foregoing issues, which call into serious
doubt our subjeetnatter jurisdiction over both the declaratoefief and damages
claims. Given the lac&f briefing on theejurisdictional issues, combined with the
potential need for amendment of the complaint or development of a factual record
on the issue of jurisdictionye VACATE the district court’s order of dismissal and
REMAND this case to the district court for further proceedings on the issue of
subjectmatter jurisdictior’. SeeBelleri v. United States712 F.3d 543, 5489
(11th Cir. 2013)(vacating order of dismissal and remanding for district court’s
determination of jusdictional issues in the first instance)

VACATED AND REMANDED.®

® At least one of our sister circuits hfmsind the rule established feck v. Humphrey
512 U.S. 477 (1994)nonurisdictionaland subject to waivesee Polzin v. Gag&36 F.3d 834,
83738 (7th Cir. 2011)but the district court on remand might also consider whedleek bars
Brinson’s claims.

® Brinson’s motion to certify questions to the Georgia Supreme CouBtENIED
without preudice.
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TJOFLAT, Circuit Judge, dissenting:

The majority construe Count | of Ms. Brinson’s complaint as merely
“seek[ing] an order declaring the statute authorizing Georgia’s pipratetion
system, O.C.G.A. § 48-101(a)(1), unconstitutional” and “seek[ing] a declaration
that the Services Agreement is void for not having been properly approved or re
approved by Wayne County and the Wayne County State CAmtéat 3. Count
| does as the majority say, but Ms. Brinson also alleges in Count | two additional
claims for relief the majority disregard. First, in Count |, Ms. Brins@ksa
declaration that the state court infringed her rights under the U.S. Constibytion
requiring her to pay fees to Providence and then revoking her probation and
imprisoning her for failing to pay the fees. Second, as “such other and further
relief as is just and equitable,” she seeks a money judgment for the fees she paid.

As the majority fail to acknowledge these claims in Count I, they fail to
recognize that such claims clearly do not fail due to mootness or lack of standing
regardless of whetih¢he Services Agreement was terminated before Ms. Brinson

filed her complaint and regardless of whether Providence no longer provides

! The majority insist that when Ms. Brinson alleges in paragraph 27 of her comipéaint t
“[n]either the Statute nor the form contracts used by this Defendant contain ad@quations
and procedures to prevent incarceration of probations on account of their indigencyeseta pr
the imprisonment of citizens because of failure to pay a debt,” she invoked rightsxdel the
Georgia ConstitutionAnteat 3 n.2. But in the two paragraphs immediately following,
paragraphs 28 and 29, she explicitly cites “the Fifth and Fourteenth Amendmé=ttated
States Constitution.” She does not refer to the Georgia Constitution until pdr8gra
Naturally, terefore, | construe Ms. Brinson as invoking rights under both the Georgia and U.S.
Constitutions, and | struggle to see how the majority reach their narrowpirétédion.
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probation services in Wayne County. | trust that the District Court on remand will
quickly see what the majority does not and will question, as | do, why this Court
felt that remanding was an appropriate use of judicial resources.

Having addressed the threshold jurisdictional issue, | would proceed to the
merits. Thesine qua nomf Ms. Brinson’s claims is her indigent status. In
Bearden v. Georgia#61 U.S. 660, 6723, 103 S. Ct. 2064, 2073, 76 L. Ed. 2d
221 (1983), the Supreme Court held that revoking an indigent defendant’s
probation for failure to pay fines or restitution violates due process rights protected
by the Fourteenth Amendment. see no meaningful distinction between fines and
restitution on the one hand and fees for probation services on the other.

Under this precedent, the court’s imposition of the probation fees did not
injure Ms. Brinson until the courevoked her probation and imprisoned her for
failing to pay the fees. At that point, she had a remedy. She could have appealed
the revocation and resulting imprisonmérhe did not appeal, however.
Consequently, the court’s actiersn imposing the fees provision at sentencing
and, subsequently, in revoking her probation and sentencing her to
imprisonmerd—remain undisturbed. In other words, the law considers the court’s

actions lawful.

% In Beardenas in Brinson’s case, the indigent made some of the payments and then
failed to continue doing sdd. at 662—-63, 103 S. Ct. at 2067.

% Under Georgia law, prisoners may appeal a state trial court’s revocationafaaeat
sentence, and the Georgia CaafrAppeal reviews the trial court’s revocation on an almfse-
discretion standardPoole v. State606 S.E.2d 878, 883 (Ga. Ct. App. 2004).

11
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The Supreme Court, iHeck v. Humphreys12 U.S. 475, 485, 114 6t.
2364, 2372, 129 L. Ed. 2d 383 (1994), instructs that plaintiffs may not pursue
damages actions that would, in effect, amount to a declaration that thecoatete
conviction and sentence, though undisturbed, are inVatldre, Ms. Brinson’s
claimthat her probation was improperly revoked due to her inability to pay
unlawfully imposed fees is, in essence, an attack on the legality of the custody to
which she was subject when she filed her complaint. | would affirm the District
Court’s judgment ol©ount | undeHeck. | would affirm the judgment on Count Il

for the reasons given by the District Court.

* The plaintiff inHecksought damages under 42 U.S.C. § 1983, alleging, inter alia, that
defendant state officials had unreasonably and arbitrarily investigatedhtlilrad knowingly
destroyed exculpatory evidenciel. at 477, 114 S. Ct. at 2368. Thus, though he did not
explicitly seek habeas relief, establishing the basis for his damages daiohivave necessarily
demonstrated the invalidity of his convictiold. at 482, 114 S. Ct. at 2369.

12



